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PREFACE 


The  purpose  of  this  work  is  to  present,  in  a  convenient 
and  harmonious  form,  the .  statutes  and  decisions  of  the  State 
of  New  York,  constituting  what  may  be  called  the  Insolvency 
System  of  the  State. 

This  plan  includes  a  review  of  the  various  articles  of  the 
first  title,  of  the  sixth  chapter,  of  the  second  part  of  the  Re- 
vised Statutes,  relating  to  insolvent  debtors,  among  which  are 
embraced  the  important  statute  for  the  discharge  of  Insolvent 
Debtors  from  their  debts,  known  as  the  "  Two-third  Act,"  and 
also  the  statutes  for  the  exoneration  of  insolvents  from  arrest 
and  their  discharge  from  imprisonment  on  execution  in  civil 
actions,  the  latter  of  which  is  sometimes  called  the  "  Fourteen- 
day  Act." 

The  scope  of  the  work  also  covers  a  consideration  of  the 
law  of  general  assignments  for  the  benefit  of  creditors.  This 
subject  has  of  late  been  regulated  to  some  extent  by  "  The 
General  Assignment  Act  of  ISTY."  The  attempt  is  here 
made  to  present  the  law  of  assignments  as  expounded  by  our 
courts  with  a  special  view  to  that  statute,  and  also  to  state  and 
illustrate,  as  fully  as  the  adjudged  cases  warrant,  the  practice 
under  that  act. 

The  statute,  however,  has  not  materially  altered  the  common 
law  in  reference  to  the  validity  and  effect  of  such  instruments, 
and  the  rules  of  law. established  by  the  courts  in  an  extremely 
numerous  class  of  cases  have  necessarily  fallen  under  review. 


IT  PREFACE. 

In  conclusion,  a  brief  chapter  on  the  law  of  Compositions 
and  Composition  Deeds  has  been  added. 

These  various  topics,  although  independent  of  each  other, 
constitute  together  an  important  subdivision  of  the  law  of 
debtor  and  creditor,  and  through  them  must  be  worked  out  in 
the  main,  the  problems  which  arise  in  cases  of  insolvency. 
Indeed,  no  other  distinctive  system  of  bankruptcy  or  insolvency 
has  ever  existed  under  the  laws  of  this  State. 

The  repeal  of  the  Federal  Bankrupt  Law,  has  again  brought 
into  full  operation  this  system  of  law — if  system  it  may  be 
called — and  it  now  remains  to  be  seen  how  fuUy  it  will  meet 
the  requirements  of  the  present  conditions  of  business. 

Some  changes  are  doubtless  desirable  and  are  to  be  ex- 
pected, but  while  the  law  continues  as  it  is,  and  even  after 
any  legislation  which  may  reasonably  be  anticipated,  the  dis- 
tinctive branches  of  the  law  here  discussed,  must  continue  to 
form  an  important  part  of  professional  study. 

The  author  is  conscious,  as  every  one  must  be  who  under- 
takes the  investigation  of  any  extended  branch  of  jurisprudence, 
of  the  wide  difference  between  that  which  he  has  accomplished 
and  that  which  remains  to  be  done.  He  submits  the  results  of 
his  labor,  with  no  pretension  to  having  done  more  than  to 
render  somewhat  less  difficult  of  access  the  scattered  declara- 
tions of  the  law  contained  in  the  statutes  and  reports. 

New  Yohk,  November,  1878. 
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INSOLVENT   DEBTORS. 


OHAPTEE   I. 

INTRODUCTORY. 

INSOLVENCY  AND  INSOLVENT  LAWS. 

§  1.  Definitions. — Insolvency  is  the  inability  to  pay  one's 
debts.  Inability  to  pay,  however,  is  frequently  qualified  by 
circumstances  of  time  and  manner.^  Hence  the  exigencies 
which  will  establish  insolvency  in  one  class  of  cases  may  fail  to 
do  so  in  another.  The  word  consequently  often  varies  in  sig- 
nification according  to  the  several  occasions  of  inquiring  into 
it.  Cowen,  J.,  in  Herrick  v.  Borst,  4  Hill,  650,  654.  As  the 
term  is  used  in  insolvent  and  bankrupt  laws,  especially  as  ap- 
plied to  traders,  it  means  the  condition  of  a  person  unable  to 
pay  his  debts  as  they  fall  due,  in  the  usual  course  of  trade  or 
business.  Ellenborough,  0.  J.,  in  Bayley  v.  Sohofield,  1  M.  & 
S.  338,  350  ;  Field,  J.,  in  Toof  v.  Martin,  13  WaU.  40  ;  Bu- 
chanan V.  Smith,  16  Wall.  2Y7 ;  In  re  Randall  d&  Simderland, 
3  N.  B.  E.  18  ;  Brouwer  v.  Harleck,  9  N".  T.  589 ;  Thompson 
V.  Thompson,  4  Cush.  (Mass.),  127 ;  Zee  v.  Kilhurn,  3  Gray 
(Mass.),  594 ;  2  Eell  Com.  162.  In  this  restricted  sense  a 
person  may  be  insolvent  although  he  may  be  able  to  pay  all  his 

'  "  It  U  true  that  '  insolvency '  and  '  inability  to  pay '  are  synonymous,  but 
solvency  does  not  mean  ability  to  pay  at  all  times,  and  under  all  circumstances, 
and  everywhere  on  demand ;  nor  does  it  require  that  a  person  should  have  in 
his  possession  the  amount  of  money  necessary  to  pay  all  claims  against  him." 
Bobertson,  Ch.  J.,  in  Walkenshaw  v.  Perzel,  i  Eobt.  426 ;  s.  c.  32  How.  Pr.  233. 
1 


2  INTRODITCTORY.  [CH.  I. 

debts  at  some  future  time,  upon  a  settlement  and  winding-up 
of  his  affairs.  Thompson  v.  Thompson,  4  Oush.  (Mass.),  127 ; 
Ferry  v.  Bank  of  Cent.  New  York,  15  How.  Pr.  445  ;  Bell  v. 
Ellis,  33  Cal.  620.  In  its  popular  and  general  sense  insolvency 
is  used  to  denote  the  insuificiency  of  the  entire  property  and 
assets  of  an  individual  to  pay  his  debts.^  Toof  v.  Martin,  IS 
Wall.  40 ;  Curtis  v.  Lea/vitt,  15  N.  Y.  9,  141 ;  Walkenshaw  v. 
Perzel,  4  Bobt.  42C  ;  s.  c.  32  How.  Pr.  233  ;  Churchill  v.  Well, 
9  Cold.  (Tenn.),  364.  And  it  is  in  this  sense  that  the  word 
seems  to  be  used  in  the  statute  of  this  State  (1  R.  S.  591,  §  9), 
prohibiting  assignments  and  conveyances  by  corporation  when 
insolvent  or  in  contemplation  of  insolvency,  -wath  intent  to 
give  a  preference.  Curtis  \.  Leavitt,  supra,  ]38,  139;  see 
Dutcher  v.  Importers  cfc  Traders'  Nat.  Bank,  59  JST.  Y.  5. 

What  constitutes  insolvency  and  what  proof  is  sufficient  to 
establish  the  fact  are  questions  of  importance  in  a  variety  of 
actions,^  in  which  the  rights  of  individual  creditors  are  con- 

'  In  the  case  of  Queen  v.  Saddler^  Co.  (10  H.  of  L.  404),  much  discussion  waa 
had  upon  the  sigoification  of  the  term  insolvency.  lo  that  case  a  chartered  com- 
pany had  enacted  a  by-law  which  provided  "  that  no  person  who  has  become  a 
bankrupt  or  otherwise  insolvent,  shall  hereafter  become  a  member  of  the  court  of 
assistants  of  this  company."  The  relator  was  elected  a  member  of  that  court,  but 
was  at  the  time  not  possessed  of  sufficient  means  to  pay  his  liabilities,  although 
continuing  business  without  default.  A  short  time  after  he  was  declared  bank- 
rupt. The  judges  were  nearly  equally  divided  in  opinion  as  to  whether  the  re- 
lator was  to  be  regarded  as  insolvent  within  the  meaning  of  the  by-law  at  the 
date  of  his  election.  The  Lords,  however,  were  of  the  opinion  that  the  by-law 
pointed  to  some  overt  act  of  insolvency,  such  as  taking  the  benefit  of  the  insolvent 
law,  or  stopping  payment,  or  compounding. 

^  Thus,  a  surety  who  has  requested  the  creditor  to  sue  the  principal  at  a  time 
when  he  was  solvent,  may  be  discharged  on  proof  that  the  principal  has  subse- 
quently become  insolvent.  In  such  a  case  insolvency  is  said  to  mean  that  the 
debtor  is  in  such  a  condition  that  the  demand  cannot  be  collected  out  of  his  prop- 
erty by  due  process  of  law.  Nelson,  J.,  in  Huffman  v.  Hidbert  (13  Wend.  377), 
though  Cowen,  J.,  in  Herrick  v.  Sorst  (4  Hill,  650,  657),  thought  the  test  should 
be  whether  the  debtor  was  able  to  pay  his  debts  according  to  the  ordinary  usage 
of  trade.  So  a  vendor  can  only  exercise  the  right  of  stoppage  in  transitu  against 
an  insolvent  or  bankrupt  buyer,  and,  in  that  connection,  by  insolvency  is  meant  a 
general  inability  to  pay  one's  debts,  and  of  this  inability  to  pay  one  just  and  ad- 
mitted debt  would  probably  be  sufficient  evidence.  Benjamin  on  iSales,  §  837, 
and  cases  cited.  So  in  cases  where  a  creditor  is  permitted  to  proceed  against  the 
estate  of  deceased  partner,  upon  proof  of  the  insolvency  of  the  survivors,  the  ina- 
bility to  collect  the  debt  against  the  survivors  by  process  of  law,  as  evidenced  by 
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cemed.  But  these  are  instances  of  what  may  be  termed  simple 
insolvency  as  distinguished  from  notorious  or  legal  insolvency. 
Such  notorious  or  legal  insolvency,  which  is  the  principal 
topic  of  the  present  treatise,  is  the  situation  of  a  person  who 
has  done  some  notorious  act  to  divest  himself  of  all  his  property, 
as  making  an  assignment,  or  applying  for  relief,  or  having  been 
proceeded  against  in  invitum  under  bankrupt  or  insolvent  laws. 
This  is  the  sense  of  the  word  as  employed  in  the  statutes  of  the 
United  States,  giving  a  priority  to  the  United  States  in  eases  of 
insolvency.  E.  S.  U.  S.  §  3466 ;  Frvnce  v.  Barfleit,  8  Cranch. 
431 ;  s.  c.  9  Mass.  431 ;  Thelusson  v.  Smith,  2  Wheat.  396. 
And  such  acts  are,  as  against  the  debtor,  conclusive  evidence  of 
insolvency.    Morewood  v.  RollisUr,  6  N.  Y.  309. 

§  2.  Banlcruptcy  and  insolvency  distinguished. — Using 
the  words  now  as  indicating  a  legal  status,  bankruptcy  is  the 
position  in  which  a  man  becomes  placed  when  he  has  committed 
an  act  of  bankruptcy  and  is  thereupon  adjudged  a  bankrupt ; 
insolvency  is  a  man's  position  when  he  becomes  subject  to  the 
laws  relating  to  insolvents,  and  is  brought  within  the  jurisdic- 
tion of  the  insolvent  laws.  Cockbnm,  Ld.  Ch.  J.,  in  Queen  v. 
Saddlers'  Co.  10  H.  of  L.  404, 453.  This  brings  into  distinction 
tvvo  systems  of  laws  which  were  formerly  much  more  widely 
distinguished  than  at  present.  The  English  bankruptcy  system, 
as  established  by  the  earlier  statutes,  applied  to  traders  only  ; 
it  did  not  provide  any  method  by  which  a  debtor  could  volun- 
tarily bring  himself  within  the  operation  of  the  bankrupt  laws, 
nor  did  it  discharge  the  bankrupt  from  his  debts.  Down  to  4 
and  6  Anne,  the  bankrupt  continued  liable  for  his  debts,  and 
the  dividends  under  the  commission  were  only  considered  a 
payment  pro  tanto.  Kent,  Ch.  J.,  in  Murray  v.  De  Rotten- 
ham,  6  John.  Ch.  52,  64. 

But  the  benefits  of  a  discharge  were  available  only  to  traders, 
and  to  such  traders  only  as  were  proceeded  against  in  invitum. 
There  remained,  therefore,  a  large  class  of  insolvent  debtors 

the  return  of  an  execution  unsatisfied,  ■will  lay  the  foundation  for  such  an  action, 
although  the  survivor  may  have  had  property  out  of  which  the  execution  might 
have  been  satisfied,  which  was  not  discovered  by  the  sheriff.  Pope  v.  Cole,  55 
N.  Y.  124;  see  Whedock  v.  Koah,  11  111.  296. 
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liable,  so  long  as  *impri8onmeiit  for  debt  was  an  ordinary  reme- 
dy, not  only  to  be  stripped  of  their  property  but  also  to  be  de- 
prived of  their  liberty,  without  relief  from  the  bankrupt  law  or 
from  any  other  source.^  It  was  to  meet  the  necessities  of  this 
class  of  debtors  that  insolvent  laws  were  first  enacted,  and  the 
relief  afforded  consisted  not  in  discharging  the  insolvent  from 
his  debts,  but  simply  in  exonerating  his  person  from  imprison- 
ment, and  these  laws  resembled  bankrupt  laws  only  in  so  far  as 
)  they  both  contemplated  an  equal  division  of  the  debtor's  present 
I  effects  among  his  creditors  fro  rata.  Ks,  we  shall  presently 
see,  the  English  insolvent  laws  were  gradually  extended  to  in- 
clude the  discharge  of  the  debtor  from  his  debts  as  well  as 
from  imprisonment,  while  the  bankruptcy  laws  were  also  ex- 
tended to  include  all  classes  of  debtors,  and  thus  the  two  sys- 
tems were  brought  into  assimilation. 

In  this  country  the  term  bankrupt  law  has  been,  for  the 
most  part,  confined  to  such  enactments  as  have  been  made  by 
Congress,  under  its  constitutional  power  to  establish  uniform 
laws  upon  the  subject  of  bankruptcies  throughout  the  United 
States,  while  the  laws  passed  by  the  various  States,  whether 
properly  insolvent  or  bankrupt  laws,  have  been  designated  as 
insolvent  laws.  "No  distinction,"  says  Justice  Story,  "was 
ever  practically  or  even  theoretically  attempted  to  be  made  be- 
tween bankruptcies  and  insolvencies,  and  a  historical  review  of 
the  colonial  and  State  legislation  will  abundantly  show  that  a 
bankrupt  law  may  contain  those  regulations  which  are  generally 
found  in  insolvent  laws,  and  that  an  insolvent  law  may  contain 
those  which  are  common  to  bankrupt  laws.  Story  on  Cons. 
§  1111.  See  Ch.  J.  Marshall,  in  Sturges  v.  Crowninshield,  4 
Wheat,  122,  195. 

§  3.  English  insolvent  legislation. — The  first  English  act 
for  the  relief  of  insolvent  debtors  was  enacted  in  1 670  (22  & 
23  Chas.  2,  cb.  20).     Bronson,  J.,  in  Sackett  v.  Andross,  5  Hill, 


'  "  If  a  man  is  taken  in  execution,  and  lie  in  prison  for  debt,  neither  the 
phiintiff,  at  whose  suit  he  is  arrested,  nor  the  sheriff  who  took  him,  is  bound  to 
find  him  meat,  drink,  or  clothes,  but  he  must  live  on  his  own  or  on  the  charity  of 
others  ;  and  if  no  man  will  relieve  him,  let  him  die  in  the  name  of  God,  says  the 
law,  and  so  say  I."    Hyde,  Justice,  in  Many  v.  Bcott,  \  Mod.  132  (A.  D.  1668.) 
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32Y,  349.     This  act  was  confined  to  such  debtors  as  were  in 
prison  npon  a  day  specified  in  the  act.     The  debtor  was  dis- 1 
charged  from  imprisonment,  but  the  debt  could  still  be  enforced  ' 
against  his  property,  and  the  creditor  might,  if  he  chose,  still 
retain  him  in  custody  by  paying  a  small  stipend  for  his  support. 
This  act  was  followed  by  many  others  of  a  similar  character, 
passed  for  the  purpose  of  relieving  the  crowded  condition  of  the 
jails,  and  at  such  intervals  as  the  caprice  of  parliament  dictated.''  j 
At  the  time  of  our  revolution  it  is  said  that  there  were  not  less ' 
than  thirty  British  statutes  on  the  subject.     Bronson,  J.,  in 
Sackett  V.  Andross,  5  Hill,  327,  349. 

In  1697  the  experiment  appears  to  have  been  tried  of  dis- 
charging the  debtor  by  means  of  a  composition  upon  consent  of 
two-tliirds  in  number  and  value  of  his  creditors  (8  &  9  Wm.  3, 
c.  18),  but  the  result  seems  to  have  been  unsatisfactory,  and  the 
act  was  repealed  the  next  year  (9  &  10  Wm.  3,  c.  29). 

The  first  general  and  permanent  statute  was  that  of  32  Geo. 
2,  c.  28,  commonly  called  the  Lord's  Act,  from  the  circumstance 
of  its  having  originated  in  the  House  of  Lords.  Kelief  was 
limited  to  prisoners  actually  in  custody  upon  executions  for 
debts  under  £100  (afterwards  extended  to  £200,  33  Geo.  3,  c. 
5).  It  was  upon  this  act  that  our  statute  for  the  relief  of  debt- 
ors, with  respect  to  the  imprisonment  of  their  persons,  was 
modelled.  McCoun,  Y.  C,  in  Vcm,  Wezel  v.  Van  Wesel,  3 
Paige,  37,  41. 

In  all  insolvent  acts,  down  to  1774,  a  power  was  given  to 
take  in  execution  for  any  former  debt  the  future  effects  of  the 
insolvent,  but  this  clause  was  omitted  in  14,  16  &  18,  Geo.  3, 
where  it  was  provided  that  only  real  estate  or  money  in  the 
funds  acquired  after  such  discharge  should  be  liable  for  former 
debts.  Mason  v.  Vere,  2  Wm.  B.  1310,  Blackstone,  J.  In 
1813  (53  Geo.  3,  c.  102),  a  general  system  was  provided  for  the 
discharge  of  all  imprisoned  debtors  who  had  been  in  actual  cus- 

1  Among  them  are  the  following:  6  Geo.  1,  c.  22;  11  Geo.  1,  u.  21 ;  2  Geo.  2, 
c.  21;  2  Id.  c.  22;  3  Id.  <;.  27;  10  Id.  c.  26;  11  Id.  c.  9;  16  Id.  c.  17;  21  Id.  c. 
31 ;  28  Id.  c.  1 3  ;  29  Id.  c.  18  ;  1  Geo.  3,  c.  lY ;  2  Id.  c.  2 ;  6  Id.  c.  41 ;  9  Id.  c. 
26;  14  Id.  C.11;  18  Id.  c.  52;  21  Id.  c.  85;  41  Id.  o.  70;  44  Id.  c.  108;  45  Id. 
c.  3  ;  46  Id.  c.  108  ;  51  Id.  o.  125 ;  53  Id.  e.  102  ;  1  Geo.  4,  c.  119 ;  1  Id.  c.  67;  1 
Wm.  4,  c.  3Q. 
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tody  for  three  months,  upon  a  full  surrender  of  their  property, 
and  the  court  for  the  relief  of  insolvent  debtors  was  established. 
Under  this  act  a  contingent  discharge  was  granted  as  to  the  in- 
solvent's debts.  The  court  was  authorized  to  enter  up  a  judg- 
ment against  the  insolvent  in  favor  of  all  his  creditors,  and  that 
judgment  could  be  enforced  on  application  to  the  court,  show- 
ing that  the  debtor  had  subsequently  become  able  to  pay  ;  the 
object  being  not  only  to  obtain  an  equal  distribution  of  the 
debtor's  present  estate,  but  also  of  his  future  acquisitions.  Ba- 
Jcer  v.  By  dee,  7  Taunt.  119 ;  see  Carpenter  v.  White,  3  J.  B. 
Moore,  231.  This  act,  which  expired  by  limitation,  was  fol- 
lowed by  1  Geo.  4,  c.  119  ;  1  Geo.  4,  c.  57 ;  11  Geo.  4,  and  1 
"Wm.  4,  c.  38,  all  of  which  contained  the  same  general  features. 
In  1838  (1  &  2  Vict.  c.  110),  arrest  upon  ynesne  process  for 
debts  exceeding  £20  was  abolished,  except  in  cases  where  proof 
was  made  of  the  intention  of  the  defendant  to  leave  England. 
Provision  was  also  made  for  discharge  from  liability  to  impris- 
onment on  final  process  upon  the  surrender  by  the  debtor  of  all 
his  property.  By  subsequent  statutes  (5  &  6  Vict.  c.  116  ;  Y  & 
8  Vict.  c.  96),  this  legislation  was  still  further  extended.  In 
1861  (24  &  25  Vict.  c.  134),  the  court  for  the  relief  of  insol- 
{  vent  debtors  was  abohshed ;  the  bankrupt  law  was  extended  to 
non-traders  as  well  as  traders,  and  the  original  distinction  be- 
tween the  insolvent  and  bankrupt  systems  became  substantially 
obliterated. 

§  4.  Insolvent  legislation  in  the  State  of  New  York. — Ex- 
cept for  a  brief  interval  (from  1770  to  1784),  insolvent  acts 
have  uniformly  existed  in  the  State  of  New  York  ever  since  it 
was  an  independent  government.  Mather  v.  Bush,  16  Johns. 
233,  234.  These  acts  have  been  both  bankrupt  and  insolvent 
laws.  They  have  discharged  the  debtor  from  his  debts,  and 
have  also  relieved  his  person  from  imprisonment.  A  general 
act  for  the  relief  of  insolvent  debtors,  permitting  the  debtor,  in 
conjunction  with  three-fourths  of  his  creditors,  to  petition  for 
his  discharge  from  his  debts  existed  in  the  colony  of  J^ew  York 
from  1761  to  1770.  Smith  &  Livingston's  Ed.  of  Laws,  vol.  2, 
pp.  62,  216;  Van  Schaick's  Ed.  vol.  1,  pp.  348,  392;  Jones  & 
Varick's  Ed.  vol.  1,  p.  131 ;  Id.  vol.  2,  p.  315. 
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A  similar  act  was  passed  by  the  State  Legislature  in  April, 
1784:,  wliicli  was  at  various  times  amended,  and  on  March  21, 
1Y88  (2  Greenl.  204),  was  passed  the  act  commonly  called  the 
three-fourths  act,  which  was  revised  April  3,  1801  (1  K.  &  JR. 
428),  and  continued  in  force  until  the  act  of  April  3,  1811 
(6  "Web.  200),  by  which  a  debtor  was  discharged  from  his  debts 
on  his  own  petition  merely,  and  on  the  surrender  of  his  property 
without  the  concurrence  or  consent  of  any  of  his  creditors.'^  This 
act  did  not  continue  for  a  year,  but  was  repealed  by  the  act  of 
February  14,  1812  (6  Web.  349),  and  the  act  of  1801  there- 
upon revived  and  continued  in  force  until  the  revision  of  the 
laws  in  1813,  when  the  act  of  April  3,  1813  (1  K.  L.  460),  was 
passed,  allowing  an  insolvent  debtor,  in  conjunction  with  two- 
thirds  of  his  creditors,  to  petition  for  a  discharge.  This 
act  was  amended  from  time  to  time,  and  by  the  act  of 
February  17,  1817  (Laws  of  1817,  c.  55),  provisions  were 
inserted  for  proceedings  by  creditors  to  compel  assignments 
by  debtors  imprisoned  on  execution.  This  act  was  fully 
revised  and  incorporated  into  the  Revised  Statutes  of  1880 ; 
that  portion  of  it  relating  to  the  discharge  of  a  debtor  on 
his  petition,  in  conjunction  with  two-thirds  in  amount  of  his 
creditors  forming  the  third  article  of  chapter  six,  of  title  one, 
•of  part  two,  and  the  portion  relating  to  compulsory  proceedings 
on  the  part  of  creditors  forming  the  fourth  article  of  the  same 
chapter.     These  articles  are  considered  in  detail  hereafter. 

The  other  class  of  statutes,  more  strictly  denominated  insolv- 
ent laws,  which  furnished  relief  to  debtors  with  respect  to  the 
imprisonment  of  their  persons,  have  also  existed  in  this  State  from 
an  early  time.     The  act  of  February  13,  1789  (2  Greenl.  231),  as 

'  It  was  this  act  ■which  was  declared  unconstitutional  as  to  debts  contracted 
before  itapassage  in  the  famous  case  of  Sturgis  v.  Crowninshield  (4  Wheat.  122).  Of 
1;his  act  Chan.  Kent  says  (Hicks  r.  Hotchkiss,  1  Johns.  Ch.  293,  303) :  "  There  never 
was  an  act  that  held  out  more  alluring  and  more  dangerous  temptations  to  debt- 
ors to  forget  what  they  owed  to  good  faith,  and  to  disregard  the  moral  obliga- 
tion of  contracts.  The  evils  of  it  were  contagious  and  spread  like  a  pestilence. 
The  public  became  alarmed,  and  wise  and  good  men,  and  men  of  property,  were 
deeply  excited.  Petitions  for  the  repeal  of  the  act  flowed  in  from  every  quarter 
to  the  next  Legislature,  and  it  was  one  of  the  first  acts  of  the  session  of  1812 
<(Sess.  35,  ch.  8)  to  abolish  the  law  of  the  preceding  year,  without  waiting  to  pre- 
pare another  and  better  system  in  its  stead." 
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amended  March  10,  1791  (2  Greenl.  356),  usually  called  tte 
£1,000  Act,  was  framed  upon  the  basis  of  the  English  statute  of 
32  Geo.  2,  c.  28.  It  provided  a  system  for  the  discharge  of 
debtors  imprisoned  on  execution  for  an  amount  not  exceeding 
£1,000,  upon  their  executing  an  assignment  of  their  property 
for  the  benefit  of  the  creditors  who  have  charged  them  in  exe- 
cution. This  act  remained  in  force  until  the  revision  of  1813, 
when  the  act  of  April  9,  1813  (1  Laws  of  1813,  ch.  81),  was 
passed.  By  this  act  debtors  charged  in  execution  for  a  sum  less 
than  $500,  and  such  as  were  held  on  execution  for  an  amount 
exceeding  that  sum,  who  had  been  imprisoned  for  three  months, 
became  entitled  to  a  discharge  upon  terms  similar  to  those  pre- 
scribed in  the  previous  act. 

In  1819  (Laws  of  1819,  ch.  101),  was  passed  what  was  enti- 
titled  "An  Act  to  abolish  imprisonment  for  debt  in  certain 
cases."  That  act  provided  for  the  exoneration  of  insolvent 
debtors  from  arrest  or  imprisonment  on  debts  arising  ex  con- 
tractu, upon  a  surrender  of  all  their  property  for  the  benefit  of 
all  their  creditors.  The  Kevised  Statutes  have  retained  the 
substance  of  each  of  these  enactments.  The  act  of  1819  is  in- 
corporated in  the  provisions  of  article  five,  of  title  one,  of  chap- 
ter fire,  of  part  two,  providing  for  voluntary  assignments  by  an 
insolvent,  for  the  purpose  of  exonerating  his  person  from  im- 
prisonment ;  while  the  sixth  article  of  the  same  title  contains 
the  substantial  requirements  of  the  act  of  April  9,  1813,  and 
provides  for  voluntary  assignments  by  a  debtor  imprisoned  in 
execution  in  civil  causes.  Each  of  these  articles  form  a  portion 
of  the  subject-matter  of  the  present  work. 

§  5.  Th^  right  of  the  State  to  legislate  on  the  subject  of 
harikruptcy  and  insolvency. — The  Constitution  of  the  United 
States  provides  that  Congress  shall  have  power  to  establish  uni- 
form laws  upon  the  subject  of  bankruptcies  throughout  the 
United  States.  It  was  contended  for  the  first  time,  in  the  case 
of  Sturgis  V.  Crowninshield  (4  Wheat.  122  [A.  D.  1819]),  that 
this  grant  of  power  to  Congress  was  exclusive,  and  that  no 
State  had  authority  to  pass  a  bankrupt  law.  This  position  was 
not  sustained ;  on  the  contrary,  the  law  was  declared  to  be 
"  that,  since  the  adoption  of  the  Constitution  of  the  United 
States,  a  State  has  authority  to  pass  a  bankrupt  law,  provided 
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sucli  law  does  not  impair  the  obligation  of  contracts  within  the 
meaning  of  the  Constitution,  and  provided  there  be  no  act  of 
Congress  in  force  to  establish  a  uniform  system  of  bankruptcy 
conflicting  with  such  law."  And  this  position  has  ever  since 
remained  unquestioned.  Ogden  v.  Saunders,  12  Wheat.  213  j 
Boyle  V.  Zacherie,  6  Pet.  638 ;  Cooley  Cons.  Lim.  294. 

Some  conflict  of  opinion  has  existed  as  to  the  extent  and 
limit  of  the  proviso  to  the  rule,  when  Congress  has  exercised  its 
constitutional  power  and  established  a  bankrupt  law.  This  ques- 
tion came  before  Mr.  Justice  Story,  in  Ex  parte  Eames  (2  Story, 
322),  after  the  passage  of  the  bankrupt  act  of  1841,  and  he  there 
held  that  the  insolvent  laws  of  a  State,  as  to  persons  and  cases 
within  the  provisions  of  the  bankrupt  act,  were  completely  sus- 
pended. In  that  case,  however,  the  insolvent  had  filed  his  peti- 
tion in  bankruptcy.  Oriswold  v.  Pratt  (9  Mete.  [Mass.],  16), 
went  further.  It  was  there  held  that  when  a  United  States 
bankrupt  act  was  in  force,  if  the  debtor  and  his  property  were 
subject  to  the  opbration  of  that  act,  proceedings  against  him 
under  the  State  insolvent  laws  were  unauthorized  and  void, 
and  that  the  actual  institution  of  proceedings  in  bankruptcy 
was  not  necessary  to  produce  that  result.  And  this  opinion  is 
supported  by  abundant  authority.  In  re  Reynolds,  1  IST.  B.  K. 
50  ;  Shears  v.  Solhvnger,  10  Abb.  Pr.  IST.  S.  287;  Blamchard 
V.  Russell,  13  Mass.  1 ;  Bay  v.  Bardwell,  97  Mass.  246  ;  Van 
Nostrand  v.  Barr,  2  N.  B.  E.  485 ;  Larrelee  v.  Talbot,  5  Gill 
(Md.),  426  ;  Matter  of  Reynolds,  8  E.  I.  485,  In  Meekins  v. 
Creditors  (19  La.  Ann.  497),  it  is  stated  broadly  that  the  legal 
efEect  of  the  exercise  by  Congress  of  the  power  vested  in  it  by 
the  Constitution  is  to  repeal  the  insolvent  laws  of  each  partic- 
ular State. 

In  opposition  to  these  views,  it  has  been  declared  by  the 
courts  of  several  of  the  States  that  the  effect  of  the  enactment  of 
a  Federal  bankrupt  law  is  not  to  annul  or  to  wholly  suspend  the 
insolvent  laws  of  the  several  States,  but  to  limit  their  operation 
to  such  cases  as  were  not  actually  brought  within  the  operation 
of  the  National  act.  Reed  v.  Taylor,  32  Iowa,  209  ;  Geery^s 
Appeal,  43  Conn.  289;  Ex  parte  Zergienfms,  24:1^.  0.  463; 
ShyrocTc  v.  Bushore,  13  N.  B.  E.  481  ;  Shepherdson's  Appeal, 
36  Conn.  28 ;  HawkirbS  Appeal,  34  Conn.  548  ;  Beck  v.  Parker, 
65  Penn.  St.  262 ;  Ba/rler  v.  Rogers,  71  Penn.  St.  362. 
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The  conflict  of  opinion,  however,  extends  onlj  to  snch  State 
insolvent  laws  as  discharge  the  debt,  smd  are  therefore  strictlj 
bankrupt  laws.  Laws  which  relieve  the  debtor  from  imprison- 
ment merely,  leaving  the  creditor  at  liberty  to  pnrsne  his  prop- 
erty, are  not  inconsistent  with  the  exercise  by  Congress  of  its 
constitutional  authority  over  the  snbject  of  bankruptcies. 
Sturgi^Y.  Crownmshield,  4  Wheat.  122  ;  Mason  v.  Haile,  12 
Id.  370  ;  1)1  re  Jacobs,  12  Abb.  Pr.  K  S.  2T3 ;  Shears  v.  Sd- 
Mnger,  10  Id.  287;  Donnelly  v.  Corlett,  7  X.  Y.  500 ;  Wood- 
hull  V.  Wagner,  Bald.  296. 

§  6.  When  State  insolvent  laics  impaii-  the  obligation  of  the 
contract. — ^A  further  objection  has  been  taken  to  the  enactment 
of  State  insolvent  laws,  upon  the  ground  that  snch  laws  impair 
the  obligation  of  contracts,  and  are,  consequently,  repugnant  to 
that  provision  of  the  Constitution  of  the  United  States  which 
prohibits  a  State  from  passing  such  laws.  This  question  was 
elaborately  argued  in  the  Supreme  Court  of  the  United  States, 
in  Sturgis  v.  Croicninshield  (4  Wheat.  122),  and  in  Ogden  v. 
Saunders  (12  Wheat.  213).  The  decision  of  that  court,  which 
has  ever  since  been  regarded  as  final,  was,  that  such  laws  were 
valid  as  to  contracts  made  subsequently  to  the  enactment  of  the 
law,  because,  being  made  after  the  law,  the  parties  were  pre- 
sumed to  have  had  reference  to  the  law,  and  impliedly  to  have 
made  it  part  of  the  contract ;  but  as  to  contracts  entered  into 
before  the  passage  of  the  act,  a  discharge  under  a  State  insolv- 
ent law  was  wholly  inoperative.  Whatever  may  be  said  of  the 
grounds  upon  which  the  decision  was  placed  (see  remarks  of 
Gardiner,  J.,  in  Donnelly  v.  Coi-bett,  7  N.  T.  500,  505 ;  and  see 
Olyphant  v.  Atwood,  4  Bosw.  459, 470 ;  In  re  Reiman  <&  Fried- 
lander,  11  N.  B.  E.  21),  the  rule  is  now  so  well  settled  as  to  be 
beyond  question.  -Sturgis  v.  Croioninshidd,  supra  ;  Ogden,  v. 
Saunders,  supra  ;  Cook  v.  Moffat,  5  How.  U.  S.  309 ;  Boyle  v. 
Zacherie,  6  Pet.  348  ;  Wyman  v.  Mitchell,  1  Cow.  316.  321 ; 
Mather  v.  Bush,  16  Johns.  233  ;  Eooseoelt  v.  Cefyra,  17 Id.  IDS; 
Baldwin  v.  Male,  1  Wall.  223  ;  Oilman  v.  Lochwood,  4  Wall. 
409 ;  Pratt  v.  Chase,  44  IST.  T.  597. 

Insolvent  laws  which  merely  release  the  debtor  from  im- 
prisonment or  from  liability  to  arrest,  eflFect  the  remedy  only, 
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and  are  open  to  no  constitutional  objection.  "  Imprisonment  is 
no  part  of  the  contract,  and  simply  to  release  the  prisoner  does 
not  impair  its  obligation."  Sturgis  v.  Orowninshield,  4  Wheat. 
112,  200.  And  it  is  quite  immaterial  whether*  the  debt  was 
contracted  before  or  after  the  law  was  passed.  Mason  y.  Hcdle, 
12  "Wheat.  SYO  ;  Beers  v.  Houghton,  9  Pet.  329 ;  In  re  Jacobs, 
Abb.  Pr.  N.  S.  2Y3. 

The  question  as  to  how  far  State  insolvent  laws  are  operative 
against  citizens  of  other  States,  and  what,  if  anj,  extra-territorial 
effect  can  be  given  to  them,  is  reserved  for  consideration  in 
another  place  (see  Chap.  IV). 

v'  §  7.  General  assignments  for  creditors. — Apart  from  the 
statutory  proceedings  which  have  been  mentioned,  by  which  a 
debtor  may  seek  relief  from  the  burden  of  his  debts,  or  free 
himself  from  the  extreme  enforcement  of  them  against  his 
person,  the  common  law  permits  a  failing  debtor  to  place  his 
property  beyond  the  direct  pursuit  of  creditors  by  a  convey- 
ance of  it  to  an  assignee  in  trust  for  his  creditors.  Such  con- 
veyance may  be  made  to  furnish  a  speedy  and  economical 
method  for  the  distribution  of  a  debtor's  estate  among  those 
who  are  justly  entitled  to  it.  They  do  not,  however,  afford  any 
direct  relief  to  the  debtor.  The  dividends  paid  to  creditors 
amount  only  to  a  payment  pro  tanto,  and  the  debtor  is  still 
liable  to  legal  process  as  before.  Butler  v.  Thompson,  4  Abb. 
I^.  0.  290.  Under  the  well-established  rules  of  common  law 
they  do,  however,  furnish  a  method  by  which  an  insolvent  debtor 
may  make  payment  of  such  debts  as  he  may  choose  to  prefer, 
to  the  exclusion  of  those  who  might  otherwise  obtain  a  priority 
(see  Chap.  XII,  Preferences).  They  afford  an  opportunity  also  . 
for  creditors,  if  they  are  so  disposed,  to  make  an  amicable 
settlement  with  their  debtor,  while  his  property  is  protected 
from  seizure,  by  any  individual  creditor.  Beyond  these  advan- 
tages an  honest  general  assignment  can  work  no  benefit  to  a 
debtor. 

Under  the  insolvent  laws,  as  we  shall  see,  the  debtor's  prop- 
erty remains  in  him  until  after  an  assignment  is  ordered.  The 
preliminaries  to  obtaining  such  an  order,  if  the  requisite  num- 
ber of  creditors  is  obtained,  may  necessarily  occupy  so  long  a 
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time,  that  before  the  property  is  divested  from  the  debtor,  dili- 
gent creditors  may  have  exhausted  the  estate. 

A  failing  debtor,  therefore,  who  desires  an  equal  distribu- 
tion of  his  estate  among  his  creditors,  has,  in  the  absence  of  a 
National  bankrupt  law,  as  a  general  rule,  no  choice  but  to  exe- 
cute a  general  assignment,  and  such  conveyances  have  been  the 
usual  resort  of  failing  debtors  in  this  State  for  many  years. 
The  method  of  making  such  assignments  and  of  administering 
the  trusts  created  by  them  was  first  regulated  by  statute  in 
1860  (Laws  of  1860,  ch.  348).  That  act  was  several  times 
amended,  and  finally  repealed  and  replaced  by  the  general  as- 
signment act  of  1877  (Laws  of  1877,  ch.  466,  amended  by 
Laws  of  1878,  ch.  318).  Both  the  statute  and  common  law 
relating  to  these  instruments,  and  the  rights  and  duties  created 
by  them  are  discussed  in  the  following  pages. 

§  8.  Division  of  the  subject. — The  subject  of  the  present 
work  is  divided  in  the  following  manner:  Part  I  treats  of 
the  proceedings  for  the  discharge  of  an  insolvent  debtor  from 
his  debts,  commonly  called  the  "  Two-third  Act,"  being  article 
three,  of  title  one,  of  chapter  five,  of  part  two  of  the  Eevised 
Statutes.^  Part  II  presents  the  proceedings  for  compelling  as- 
signments by  imprisoned  debtors,  and  for  the  exoneration  of 
an  insolvent  debtor  from  arrest,  and-  the  discharge  of  such 
debtors  from  imprisonment  on  execution  in  civil  actions,  being 
articles  four,  five  and  six  of  the  same  chapter.  Part  III 
treats  of  the  execution  and  validity  of  general  assignments  and 
the  provisions  of  the  general  assignment  law  of  1877.  Part 
IV  deals  with  the  administration  of  the  insolvent's  estate,  as- 
signed under  either  of  the  previous  proceedings.  This  includes 
a  consideration  of  the  provisions  of  article  eight,-  of  the  chapter 
of  the  Revised  Statutes  to  which  we  have  before  alluded. 
Part  V  discusses  the  rules  of  common  law  in  reference  to 
composition  deeds  and  compositions  between  a  debtor  and  his 
creditors,  and  releases  by  creditors. 

■  The  first  article  of  chapter  five,  relating  to  attachments  against  absconding, 
concealed  and  non-resident  debtors,  has  been  repealed  (Laws  of  IS'll,  ch.  41'?). 
The  second  article,  "Of  attachments  against  debtors  confined  for  crime,"  although 
in  force,  does  not  properly  fall  within  the  limits  of  this  work. 


PART  I. 


PROCEEDINGS  OF  INSOLVENT  DEBTORS  TO  OBTAIN  A 
DISCHARGE  FROM  THEIR  DEBTS. 


THE  TWO-THIRD  ACT 

(R.  S.  Part  II,  Ch.  5,  Title  1,  Art.  3.) 


OHAPTEE    II. 

COMMENCEMENT    OF    PROCEEDINGS  —  PETITION  —  SCHEDULE 
AND  AFFIDAVITS. 

§  9.  In  general. — Tlie  proceedings  of  insolvent  debtors 
to  obtain  a  discharge  from  their  debts  are  wholly  statutory. 
The  proAdsions  in  reference  to  them  are  embraced  in  the  Eev- 
ised  Statutes,  part  two,  chapter  five,  title  one,  article  three  (see 
a7ite,  %  4).  It  is  a  special  proceeding  originating  in  a  petition 
and  terminating  in  an  order.  The  judicial  authority  to  enter- 
tain this  class  of  proceedings  is  conferred  upon  certain  speci- 
fied oflScers  (see  post,  §  26),  and  the  jurisdiction  which  they 
acquire  is  a  special  and  limited  jurisdiction  determined  by 
the  statute.  Hence  the  general  rule  which  commands  that 
an  officer  exercising  a  special  authority  conferred  by  statute 
must  act  strictly  within  the  authority,  is  applicable  at  every 
stage  of  the  proceeding.  If  the  officer  acts  without  authority, 
or  in  excess  of  his  power,  his  acts  are  void.  He  cannot  ac- 
quire jurisdiction  by  deciding  that  he  has  it.  When  his  right 
to  act  depends  upon  the  existence  of  a  prescribed  fact,  the 
fact  must  exist  or  his  power  is  wanting.  Morrow  v.  Free- 
mcm,  61  N.  Y.  616 ;  Nat.  Bh.  of  Chemung  v.  City  of  Elmira, 
53  N.  T.  49,  53 ;  People  v.  Stryher,  24  Barb.  649 ;  Merry  v. 
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Sweet,  53  Barb.  47.5;  s.  c.  as  Hale  v.  Sweet,  40  K  Y.  97; 
Stanton  v.  Ellis,  12  N.  Y.  575. 

Want  of  jurisdiction,  if  it  exists,  is  a  radical  defect.  It 
is  available  at  all  times  and  in  all  places,  either  in  the  pro- 
ceeding itself,  or  in  any  collateral  proceeding.  Small  v. 
Wheaton,  2  Abb.  Pr.  175,  178. 

As  a  rule  of  construction,  it  is  said  by  Chan.  Walworth 
{Suiters  V.  Toiias,  3  Paige,  339,  345),  that  statutes  of  this  de- 
scription, which  are  intended  to  deprive  the  creditor  of  all 
remedy  for  the  recovery  of  an  honest  debt,  must  be  con- 
strued strictly,  and  should  not  be  extended  by  implication 
beyond  the  fair  and  legitimate  meaning  of  the  terms  used  by 
the  Legislature. 

§  10.  Who  may  he  discJia/rged. — "  Every  insolvent  debtor 
may  be  discharged  from  his  debts  as  hereinafter  provided, 
upon  executing  an  assignment  of  all  his  estate  for  the  benefit 
of  his  creditors,  and  upon  the  provisions  of  this  article  being 
complied  with."  2  E.  S.  16,  §  1 ;  3  K.  S.  6th  ed.  13,  §  1 ;  2 
Edm.  17  ;  1  Fay's  Dig.  368. 

This  provision  is  very  general  in  its  terms.  It  is  limited, 
however,  by  a  subsequent  section  (2  E.  S.  35,  §  2 ;  see  post, 
§  27),  to  such  insolvent  debtors  as  reside  in  the  county  in 
which  the  application  is  made.  A  foreigner  who  has  aban- 
noned  his  residence  in  this  State  and  removed  to  his  home, 
cannot,  by  a  return  of  a  temporary  chal-acter  merely,  acquire 
the  right  to  a  discharge  under  this  article.  Matter  of  Wrig- 
ley,  4  Wend.  602 ;  affi'd  8  Id.  134.  The  residence  required  by 
the  statute  does  not,  however,  require  that  a  person  should 
have  a  legal  domicile  in  the  State.  It  is  enough  if  he  have  a 
fixed  and  permanent  abode  here,  as  distinguished  from  a  mere 
temporary  locality  of  existence.  Matter  of  Wrigley,  supra  ; 
see  Roosevelt  v.  Kellogg,  20  Johns.  208,  210. 

The  fact  of  residence  is  one  that  must  exist,  and  must 
be  shown  in  the  manner  hereafter  pointed  out  {post,  §  32). 
Otis  V.  Hitchcock,  6  Wend.  433 ;  Jenks  v.  Stebhins,  11  Johns. 
224 ;  People  ex  rel.  Pacific  Mut.  Ins.  Co.  v.  Machado,  16 
Abb.  Pr.  451 ;  Morewood  v.  Eollister,  6  N.  Y.  309,  316. 

An  insolvent  debtor  who  has  given  a  preference  contrary 
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to  the  provisions  of  tlie  act  {post,  §  49),  is  debarred  from  ob- 
taining a  discharge.   See  Morewood  y.  Hollister,  6  N.  Y.  309. 

§  11.  2786  petition  and  'petitioners. — "  The  petition  for  that 
purpose  shall  be  signed  by  him,  and  by  so  many  of  his  cred- 
itors residing  within  the  United  States  as  have  debts  in  good 
faith  owing  to  them  by  such  debtor,  then  due  or  thereafter  to 
become  due,  and  amounting  to  at  least  two-thirds  of  all  the 
debts  owiag  by  him  to  creditors  residing  within  the  United 
States."  2  E.  S.  16,  §  2  ;  3  R  S.  6th  ed.  13,  §  2  ;  2  Edm.  17 ; 
1  Fay's  Dig.  368. 

§  12.  The  requisite  number. — The  petition  must  be  signed 
by  two-thirds  in  amount  of  the  creditors  residing  within  the 
United  States.  This  is  a  jurisdictional  fact.  In  the  case  of 
Morrow  v.  Freeman  (61  N.  T. '  515),  where  the  authorities 
were  fully  reviewed  by  Commissioner  Dwight,  it  was  held 
that  where  it  appeared  on  the  face  of  the  proceedings 
that  less  than  two-thirds  of  the  creditors  had  joined  in  the 
petition,  the  officer  before  whom  the  proceeding  was  had 
was  without  jurisdiction,  and  the  discharge  granted  to 
the  debtor  was  void.  See  Frary  v.  DaJcin,  Y  Johns.  75.  In 
several  cases  previously  decided  it  was  thought  that  the 
question  of  whether  the  requisite  number  had  joined  was  one 
to  be  determined  solely  upon  the  hearing,  and  if  then  found  in 
favor  of  the  debtor,  it  was  conclusive  in  the  absence  of  fraud. 
Matter  of  Bradstreet,  13  Johns.  385  ;  Emhersori' s  Case,  14 
Abb.  Pr.  457;  Small  v.  Graves,  7  Barb.  676  ;  Ayres  v.  Serib- 
ner,  17  Wend.  407 ;  Betts  v.  Bagley,  12  Pick.  372. 

In  the  case  of  Eusher  v.  Sherman  (28  Barb.  416),  names 
were  signed  to  the  petition,  without  any  amount  set  opposite 
to  them,  but  these  persons  were  not  named  in  the  schedule  as 
creditors,  it  was  held  that  they  were  not  to  be  regarded  as 
creditors. 

§  13.  foreign  petitioners. — Under  the  act  of  1813  it  was 
necessary,  as  under  the  present  statute,  that  two-thirds  of  the 
creditors  residing  in  the  United  States  should  join  in  the  pe- 
tition. Salters  v.  Tobias,  3  Paige,  338.  The  act  of  February 
28,  1817  (Laws  of  1817,  eh.  55,  §  10),  permitted  foreign  as 
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well  as  domestic  creditors  to  petition,  and  to  be  taken  into  the 
estimate  in  computing  the  requisite  two-thirds.  The  Revised 
Statutes  have  restored  to  the  act  of  1813,  in  this  respect,  by  in- 
serting the  last  clause  of  this  section.  The  revisors,  in  their 
note  to  this  section,  say :  "  The  whole  current  of  authorities  on 
these  laws  settles  beyond  dispute,  that  foreign  creditors  cannot 
be  effected  by  a  discharge,  without  their  consent.  It  is  there- 
fore proposed  to  omit  the  provisions  respecting'  them ;  and  as 
their  debts  cannot  be  taken  into  account,  in  respect  to  the  effect 
of  the  discharge,  they  ought  not  to  be  regarded  in  determining 
the  number  of  petitioning  creditors." 

§  14.  Form  of  the  petition. — The  form  of  the  petition  is 
not  prescribed  by  the  statute.  It  should  contain  a  statement  of 
all  the  jurisdictional  facts.  It  should  be  addressed  to  the  officer 
before  whom  it  is  intended  to  institute  the  proceedings.  It 
should  show  that  the  debtor  is  a  resident  of  the  county  in  which 
such  officer  resides  {Russell  cfe  Erwin  Mfg.  Co.  v.  Armsi/rong, 
12  Abb.  Pr.  4T2 ;  affi'g  10  Id.  258,  note),  and  that  he  is  insolvent. 
It  is  proper,  also,  that  it  should  state  the  residences  of  the  peti- 
tioning creditors,  and  the  fact  that  such  petitioning  creditors 
have  debts  in  good  faith  owing  to  them  by  such  debtor,  then 
due  or  thereafter  to  become  due,  and  amounting  to  at  least  two- 
thirds  of  all  the  debts  owing  by  him  to  creditors  residing  within 
the  United  States,  although  the  schedule  of  the  debtor  and  the 
affidavits  of  the  petitioning  creditors  which  are  required  to  be 
annexed  to  the  petition,  must  show  these  facts  with  the  particu- 
larity prescribed  by  the  following  sections.  The  petition  should 
also  state  that  the  debtor  and  petitioning  creditors  are  desirous 
that  the  debtor's  estate  should  be  distributed  among  his  cred- 
itors in  payment  of  his  debts,  so  far  as  the  same  will  extend. 
It  is  usual,  also,  for  the  petitioning  creditors  to  nominate  in  the 
petition  the  assignee  or  assignees  to  whom  they  desire  that  the 
assignment  should  be  made.  2  E.  S.  §  2^ ;  see  post,  §  52. 
The  selection  is  made  by  a  majority  in  amount  of  the  petition- 
ing creditors,  and  no  method  is  provided  by  the  statute  in  which 
the  choice  is  to  be  made.  The  prayer  of  the  petition  should  be 
that  the  debtor  may  be  discharged  from  his  debts,  pursuant  to 
this  article. 
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§  15.  JExecutors  and  administrators. — "Executors  and 
administrators  may  become  petitioning  creditors  for  the  dis- 
charge of  an  insolvent,  under  the  order  of  the  surrogate,  to 
whom  they  may  be  liable  to  account,  or  of  a  justice  of  the  Su- 
preme Court  having  jurisdiction ;  and  shall  be  chargeable  only 
for  such  sum  as  they  shall  actually  receive  on  the  dividend  of 
the  insolvent  estate."  2  R.  S.  16,  §  3,  as  modified  by  Laws  of 
1847,  ch.  280,  §  16 ;  3  E.  S.  6th  ed.  13,  §  3 ;  2  Edm.  17 ;  1  Fay's 
Dig.  369. 

§  16.  Copartner sMp  creditors. — "  Any  creditor  or  creditors 
of  any  copartnership  hrm,  or  of  any  joint  debtors,  may  unite 
with  any  one  or  more  of  the  members  of  any  such  copartnership 
firm,  or  with  any  one  or  more  of  any  such  joint  debtors,  in  a 
petition  for  the  discharge  of  such  partner  or  partners,  joint 
debtor  or  debtors,  from  his  or  their  debts,  under  and  in  accord- 
ance with  the  provisions  of  article  third,  of  title  one,  of  chapter 
five,  of  part  two  of  the  Revised  Statutes,  and  the  discharge  of 
any  partner  or  partners,  joint  debtor  or  debtors,  in  consequence 
of  any  such  petition,  shall  have  the  same  foi'ce  and  effect  as  the 
note  or  memorandum  in  writing  mentioned  in  the  act  hereby 
amended,  and  shall  not  discharge  any  copartner  or  joint  debtor, 
except  such  copartner  and  joint  debtor  as  may  be  designated  by 
the  petitioning  creditors."  Laws  of  1849,  ch.  176 ;  3  R.  S.  6th 
ed.  13,  §  4  ;  4  Edm.  451. 

"  "Whenever  partners  or  joint  companies  are  creditors  of  any 
debtor,  any  petition  and  any  affidavit  required  by  the  preceding 
articles,  of  creditors,  may  be  made  and  signed  by  either  of  the 
partners,  or  any  one  of  such  company."  2  R.  S.  36,  §  8 ;  3  R. 
S.  6th  ed.  29,  §  8  ;  2  Edm.  37 ;  1  Fay's  Dig.  383. 

§  17.  Trustees,  receivers  and  assignees. — "  Trustees,  re- 
ceivers and  assignees  of  the  estate  of  any  creditor  of  an  insolv- 
ent, whether  created  by  operation  of  law  or  by  the  act  of  par- 
ties, may  become  petitioning  creditors  for  the  discharge  of  an 
insolvent  under  the  third  article,  title  one,  chapter  five  and  part 
second  of  the  Revised  Statutes,  under  the  order  of  a  justice  of 
the  Supreme  Court ;  and  shall  be  chargeable  only  for  such  sum 
as  they  shall  actually  receive  on  the  dividend  of  the  insolvent 
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estate."     Laws  of  1850,  ch.  210,  §  1 ;    3  E.  S.  6th  ed.  14,  §  5  ; 
4  Edm.  482  ;  1  Fay's  Dig.  3T3. 

Previous  to  the  enactment  of  this  section  it  was  held  that  a 
mere  naked  trustee,  without  interest,  could  not  become  a  peti- 
tioning creditor  without  the  consent  of  his  cestui  que  trust. 
Matter  of  Sherryd,  2  Paige,  602. 

"  Such  trustees,  receivers  or  assignees,  shall  make  and  annex 
to  their  petition  the  affidavit  which  is  required  to  he  made  by 
other  petitioning  creditors  by  the  fourth  section  of  the  said  third 
article,  except  that  they  may  state  in  such  affidavit  the  nature 
of  the  demand  in  respect  to  which  they  become  petitioning 
creditors,  and  whether  arising  on  any  written  security  or  other- 
wise, with  the  general  ground  and  consideration  of  such  indebt- 
edness or  information  and  belief,  setting  forth  the  grounds  of 
their  belief,  and  their  affidavit  shall  be  accompanied  by  the  affi- 
davit of  the  insolvent,  as  to  all  matters  which  are  so  stated  on 
information  and  belief."  Laws  of  1850,  ch.  210,  §  2 ;  3  E.  S. 
6th  ed.  14,  §  6  ;  4  Edm.  482  ;  1  Fay's  Dig.  373. 

§  18.  Corporations. — "A  corporation  shall  be  deemed  a 
creditor  within  the  meaning  of  all  the  provisions  of  this  title ; 
and  may  present  or  unite  in  any  petition,  as  other  creditors, 
under  either  of  the  preceding  articles,^  Any  such  petition  may 
be  signed  by  a  director  or  other  officer  of  the  corporation  thereto 
duly  authorized  under  its  common  seal ;  and  any  affidavit  re- 
quired of  creditors  by  the  preceding  articles,  may  be  made  and 
signed  by  such  director  or  officer."  2  E.  S.  36,  §  Y ;  3  E.  S. 
6th  ed.  29,  §  7 ;  2  Edm.  37;  1  Fay's  Dig.  382. 

§  19.  Non-resident  creditors. — "  Creditors  residing  out  of 
this  State,  and  within  the  United  States,  may  petition  and  unite 
in  any  petition  in  the  same  manner  as  resident  creditors,  under 
either  of  the  preceding  articles.^  They  shall  annex  to  every  such 
petition  the  original  accounts  or  sworn  copies,  and  the  original 
specialties  or  written  securities,  if  any,  on  which  their  demands 
arise  or  depend.    Affidavits  sworn  to  by  them  before  a  judge  or 

1  The  articles  referred  to,  included  in  this  work,  are  incorporated  in  Chapters 
T,  VI  and  VIJ„  post 
■'  Ibid. 
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clerk  of  a  court  of  record  of  the  State,  district,  or  territory  in 
which  they  reside,  duly  authenticated  under  the  seal  of  such 
court,  shall  be  received  by  every  officer  or  court,  in. proceedings 
under  this  title,  in  the  same  manner  as  if  such  affidavits  were 
raade  before  a  proper  officer  in  this  State,"  2  E.  S.  36,  §  9  ; 
3  E.  S.  3d  ed.  29,  §  9 ;  2  Edm.  37 ;  1  Fay's  Dig.  383. 

"Where  a  partnership  is  a  creditor,  its  place  of  business 
being  within  the  State,  and  its  business  being  controlled  and 
managed  by  the  creditors  who  reside  here,  it  seems  that  the 
pailnei-ship  may  be  a  petitioning  creditor,  although  one  of  the 
members  of  the  firm  resides  out  of  the  United  States.  Renard 
T.  Hargous,  2  Duer,  540  ;  affi'd  13  N.  Y.  259. 

In  Warrin's  Case  (16  Abb.  Fr.  457,  note),  where  the  only 
petitioning  creditor  was  a  non-resident  who  held  notes  of 
the  debtor  given  for  the  purchase-money  of  merchandise,  and 
neither  the  original  notes  nor  sworn  copies  of  the  notes  or  ac- 
counts were  annexed  to  the  petition,  it  was  held  that  the  an- 
nexing of  the  originals  or  sworn  copies  was  essential  to  confer 
jurisdiction,  and  that  the  omission  could  not  be  supplied  so  as 
to  give  validity  to  the  proceedings. 

§  20.  Creditors  holding  assigned  claims. — "  Wherever  a  pe- 
titioning creditor  under  either  of  the  foregoing  articles  ^  sliall 
have  purchased  or  procured  to  be  assigned  to  him,  any  debt  or 
demand  against  the  debtor  in  respect  to  whom,  or  whose 
estate,  he  is  a  petitioner,  for  less  than  the  nominal  amount 
of  sucli  debt  or  demand,  and  whenever  any  executor  or 
administrator  shall  petition  in  respect  to  any  such  debt  or  de- 
mand, the  person  petitioning  shall  be  deemed  a  creditor  to  the 
amount  only  of  the  sum  or  value  actually  and  in  good  faith 
paid  by  him,  or  by  his  testator  or  intestate,  for  such  debt  or 
demand."  2  E.  S.  36,  §  10  ;  3  E.  S.  6th  ed.  29,  §  10  ;  2  Edm. 
37  ;  1  Fay's  Dig.  383. 

"Where  the  insolvent  procured  his  clerk  to  purchase  from 
one  of  the  creditors  a  judgment  for  a  lai'ge  sum  upon  a  nom- 
inal consideration,  which  was,  in  fact,  never  paid,  and  the  clerk 
became  a  petitioning  creditor  for  the  full  amount  of  the  judg- 

'  The  articles  referred  to,  included  in  this  work,  are  incorporated  in  Chapters 
V,  VI  and  VII,  post. 
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ment,  it  was  held  that  this  fact  was  sufficient  to  avoid  the  dis- 
charge without  proof  of  actual  fraud.  SUdell  v.  McOrea,  1 
Wend.  156. 

And  the  fact  that  a  creditor  who  has  bought  a  demand 
against  the  insolvent,  knowing  him  to  be  such,  at  a  discount, 
sees  fit  to  prosecute  it  and  recover  a  judgment  upon  it,  although 
valid  as  against  the  debtor  for  the  whole  amount,  does  not  take 
him  out  of  this  section  in  respect  to  his  position  as  a  petition- 
ing creditor.     Emberson's  Case,  16  Abb.  Pr.  -457. 

But  wliere  the  petitioning  creditor  had  purchased  the  claim 
several  years  before  the  insolvent  proceedings  were  instituted, 
and  there  was  no  evidence  that  the  debtor  procured  the  cred- 
itor to  prove  the  claim  for  an  amount  larger  than  the  amount 
actually  due,  it  was  not  regarded  as  a  ground  to  avoid  the  dis- 
charge that  the  creditor  proved  the  claim  at  its  face,  and  not  for 
the  amount  which  he  had  paid.     Small  v.  Graves,  7  Barb.  576. 

§  21.  Secured  creditors. — ""Whenever  a  petitioning  creditor 
under  the  first,^  second,^  third,  or  fourth  ^  articles  of  this  title 
shall  have  in  his  own  name  or  in  trust  for  him,  any  mortgage, 
judgment  or  other  security,  or  assignment  by  way  of  security, 
for  securing  the  payment  of  any  sum  of  money  upon  any  real 
or  personal  estate  of  the  debtor  in  respect  to  whom  or  whose 
estate  he  is  petitioner,  he  shall  not  become  a  petitioner  in  re- 
spect to  the  debt  so  secured,  unless  he  shall  add  to  his  sig- 
nature to  the  petition  a  declaration  in  writing  that  he  relin- 
quishes to  the  assignees  or  trustees  who  shall  be  appointed  pursu- 
ant to  such  petition,  every  such  mortgage,  judgment  or  other  se- 
curity for  the  benefit  of  all  the  creditors  of  such  debtor ;  which 
declaration  shall  operate  as  an  assignment  of  such  mortgage, 
judgment  or  security,  to  the  assignee  or  trustees  who  shall  be 
subsequently  appointed  under  the  proceedings  upon  such  peti- 
tion, and  vest  in  them  all  the  rights  and  interest  of  such  peti- 
tioning creditor  therein."  2  E.  S.  63,  §  11 ;  3  E.  S.  6th  ed.  30, 
§  11 ;  2  Edm.  37  ;  1  Fay's  Dig.  383. 

'  This  article  has  been  repealed.     Laws  of  1877,  ch.  417. 
'  2  R.  S.  Part  2,  Chap.  5,  Title  1,  Art.  2. 
'  See  post.  Chapter  V. 
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The  form  in  which  the  release  to  the  assignee  should  be 
made,  is  not  prescribed  by  the  statute.  A  substantial  compli- 
ance with  the  statute  is  all  that  is  required.  Augsbury  v. 
Grossman,  11  Supm.  Ct.  (10  Hun),  389,  396.  Where  the  declara- 
tion attached  to  the  creditors  signature  was  as  follows:  "For 
value  received  I  hereby  release  to  the  assignee  to  be  ap- 
pointed, all  claims  on  the  estate  of  0.  C,  that  I  have  by  reason 
of  the  judgment  against  him  assigned  to  me ; "  this  was  re- 
garded as  a  sufficient  compliance  with  the  statute.  Augsbury 
V.  Grossman,  supra. 

A  compliance  with  this  section  appears  to  be  essential  when, 
•ever  the  secured  claim  is  necessary  to  make  up  the  required 
two-thirds.  In  Morewood  v.  HoUister  (6  N.  T.  309),  it  was  de- 
termined that  when  the  petitioning  creditors  who  held  collat- 
eral securities  for  any  part  of  the  debts  due  them,  neglected  to 
sign  a  declaration  of  relinquishment  of  such  securities,  they 
could  not  be  regarded  as  petitioning  creditors  on  account  of  the 
•debts  so  secured,  and  when,  after  rejecting  such  debts  less  than 
two-thirds  in  amount  of  the  creditors  of  the  insolvent  as  shown 
by  the  petition,  had  joined  in  signing  and  presenting  it,  the 
•officer  to  whom  it  was  presented  obtained  no  jurisdiction  to 
^rant  a  discharge.  See  opinion  of  James,  J.,  in  Hale  v.  Sweet, 
40  N.  Y.  97, 102  (dissenting  on  another  ground),  and  see  Augs- 
hury  V.  Grossman,  17  Supm.  Ct.  (10  Hun),  389. 

But  in  the  Matter  of  Phillips  (43  Barb.  108  ;  s.  o.  19  Abb. 
Pr.  281),  it  was  held  that  where  certain  of  the  petitioning  cred- 
itors were  judgment  debtors,  and  did  not  at  the  time  of  signing 
the  petition,  add  to  their  signatures  a  declaration  that  they  re- 
linquished such  judgment  to  the  assignees  to  be  appointed, 
though  such  relinquishment  was  subsequently,  and  before  any 
further  proceedings  by  the  judge,  obtained  and  attached  to  the 
petition,  the  omission  was  a  mere  irregularity,  and  was  cured. 
And  see  Russell  &  Erwin  Mfg.  Go.  v.  Armstnrong  (12  Abb.  Pr. 
472 ;  affi'g  10  Id.  258,  note),  and  remarks  of  Hunt,  Ch.  J.,  in 
Eoule  V.  Ghase  (39  JST.  Y.  342,  345 ;  s.  c.  1  Abb.  Pr.  N.  S.  48). 

The  creditor  is  required  to  surrender  only  such  liens  and 
securities  as  he  has  upon  the  estate  and  property  of  the  debtor, 
and  when  the  creditor  has  obtained  a  joint  judgment  against 
the  insolvent  and  another,  the  release  of  the  judgment  to  the 
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assignee  of  tlie  insolvent  does  not  affect  the  claim  of  the  cred- 
itor against  the  other  judgment  debtor.  Elsworih  v.  Caldwell, 
48  K  Y.  680;  affi'g  18  Abb.  Pr.  20;  s.  o.  27  How.  188. 

§  22.  Execution  creditor. — A  creditor  who  has  the  body  of 
his  debtor  in  execution,  cannot  be  a  petitioning  creditor. 
Beaty  v.  Beaty,  2  Johns.  Ch.  430 ;  citing  Burndby''s  Case, 
Str.  653;  Cohen  v.  Cunningham,  8  Term  R.  123;  Er  parte 
Cundall,  6  Yes.  446 ;  Ex  parte  Arundel,  18  Ves.  231.  A 
sufficient  reason  for  this  rule  is,  that  the  imprisonment  of  the 
judgment  debtor  on  execution,  is  in  law  a  satisfaction  of  the- 
judgment  as  long  as  the  imprisonment  continues.  Kocnig  v. 
Steckel,  58  N.  Y.  475. 

§  23.  Affidavits  of  petitioning  creditors. — "  Every  such  peti- 
tion shall  be  accompanied  by  the  affidavit  of  each  petitioning 
creditor,  to  be  taken  before  any  officer  authorized  to  take  affi- 
davits to  be  read  in  courts  of  record  ;  which  affidavit  shall 
state,  that  the  sum  specified  therein  and  annexed  to  the  name 
of  the  petitioner  subscribed  to  such  petition,  is  justly  due  to 
him,  or  will  become  due  to  him  at  some  future  time  to  be  speci- 
fied therein  ;  and  shall  state  the  nature  of  the  demand,  and 
whether  arising  on  any  written  security  or  otherwise,  with  the 
general  ground  and  consideration  of  such  indebtedness,  and 
that  neither  he,  nor  any  person  to  his  use,  hath  received  from 
such  insolvent,  or  any  other  person,  payment  of  any  demand  or 
any  part  thereof,  in  money  or  in  any  other  way  whatever,  or 
any  gift  or  reward  whatsoever,  upon  any  express  or  implied 
trust  or  confidence,  that  he  should  become  a  petitioner  for  such 
insolvent."  2  E.  S.  16,  §  4 ;  3  R.  S.  6th  ed.  14,  §  7 ;  2  Edm.  17 ; 
1  Fay's  Dig.  369. 

When  a  corporation  is  a  creditor,  the  affidavit  required  by 
the  statute  may  be  made  and  signed  by  a  director  or  other  duly 
authorized  officer.     (See  supra,  %  18.) 

And  if  partners  or  joint  companies  are  creditors,  the  peti- 
tion may  be  made  and  signed  by  either  of  the  partners  or  any 
one  of  such  company.     (See  supra,  §  16.) 

Creditors  residing  out  of  this  State  and  within  the  United 
States,  may  make  affidavit  before  a  judge  or  clerk  of  a  court  of 
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record  of  tlie  State,  district,  or  territory  in  which  they  reside, 
duly  authenticated  under  the  seal  of  such  court,  which  shall  be 
received  in  these  proceedings  in  the  same  manner  as  if  made 
before  a  proper  officer  in  this  State.     (See  supra,  §  19.) 

In  Eiisher  v.  Sherman  (28  Barb.  416),  the  affidavits  of  three 
of  the  petitioning  creditors  were  sworn  to  before  a  JSTew  York 
commissioner  residing  in  Connecticut.  No  certificate  of  the 
Secretary  of  State,  as  required  by  Laws  of  1850,  p.  582,  was 
annexed  to  the  affidavit  to  prove  that  the  person  administering 
the  oath  was,  in  fact,  a  commissioner  for  this  State.  The  court 
held  that  the  want  of  such  certificate  was  not  a  jurisdictional 
defect,  but  one  that  was  cured  by  the  discharge,  and  it  seems 
that  the  jurisdiction  of  the  officer  may  be  shown  upon  the  hear- 
ing by  parol  proof. 

When  trustees,  receivers,  or  assignees  are  petitioning  credit- 
ors, they  must  make  the  affidavit  required  by  this  section,  ex- 
cept that  they  may  make  affidavit  on  information  and  belief, 
setting  forth  the  grounds  of  their  belief,  and  their  affidavit 
must  be  accompanied  by  an  affidavit  of  the  insolvent,  as  to  all 
matters  which  are  so  stated  on  information  and  belief.  (See 
supra,  §  17.) 

Whenever  partners  or  joint  companies  are  creditors  of  any 
debtor,  any  petition  and  any  affidavit  required  by  the  preceding 
articles,  of  creditors,  may  be  made  and  signed  by  either  of  the 
partners,  or  any  one  of  such  company.  2  K.  S.  36,  §  8 ;  3  E.  S. 
6th  ed.  29,  §  8  ;  2  Edm.  37  ;  1  Fay's  Dig.  383. 

The  affidavit  should  state  : 

(1.)  The  sum  due  the  petitioner  (being  the  sum  annexed  to 
the  name  of  the  petitioner,  subscribed  to  the  petition). 

(2.)  That  said  sum  is  justly  due  to  him,  or  that  it  will  be- 
come due  at  a  specified  date. 

(3.)  The  nature  of  the  demand,  and  whether  arising  on  any 
written  security  or  otherwise. 

(4.)  The  general  ground  and  consideration  of  the  indebted- 
ness. 

(5.)  That  neither  the  petitioner  nor  any  person  to  his  use 
hath  received,  from  such  insolvent  or  any  other  person,  payment 
of  any  demand  or  any  part  thereof,  in  money  or  in  any  other 
way  whatever,  or  any  gift  or  reward  whatsoever,  upon  any  ex- 
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press  or  implied  trust  or  confidence,  that  lie  should  become  a 
petitioner  for  such  insolvent. 

It  is  important  that  the  aifidavit  should  comply  with  the  re- 
quirements of  the  statute,  otherwise  the  claim  of  the  petitioner 
may  be  disregarded,  and  if  his  claim  is  necessary  to  make  up 
the  requisite  two-thirds,  the  officer  will  acquire  no  jurisdiction. 
Gillies  V.  Crawford,  2  Hilt.  338.  Thus,  in  the  case  last  cited, 
the  afiidavit  of  one  of  the  petitioning  creditors  stated  simply 
that  the  sum  annexed  to  his  name  was  justly  due  to  him  from 
the  insolvent,  for  two  promissory  notes,  one  of  $2,000  and  one 
of  $2,550  91.  This  was  held  to  be  fatally  defective,  as  not 
stating  the  nature  of  the  demand  with  the  general  ground  and 
consideration  of  the  indebtedness.  So  when  the  afiidavit  was 
in  the  following  words  :  "  That  the  sum  of  $223  subscribed  to 
the  petition  of  E.  C,  an  insolvent  debtor,  hereto  annexed,  is 
justly  due  to  this  deponent  from  the  said  insolvent,  on  a  note 
of  hand,  given  by  the  said  E.  C.  to  this  deponent,  on  a  settle- 
ment of  accounts  between,"  it  was  held  that  the  nature  of  the 
account,  or  the  general  ground  of  the  indebtedness,  ought  to  be 
set  forth  in  the  afiidavit.  Matter  of  Cooh,  15  Johns.  182.  So 
in  another  case,  where  the  afladavit  of  one  creditor  specified  the 
indebtedness  to  be  "  on  account  of  judgment  entered  against 
said  insolvent,  justly  due  to  him  from  said  insolvent,"  and  an- 
other creditor  specified  his  indebtedness  to  be  on  account  of  a 
judgment  entered  against  said  insolvent  upon  a  promissory  note, 
it  was  held  that  in  neither  of  these  cases  did  the  afSdavits  com- 
ply with  the  requirements  of  the  statute.  Merry  v.  Sweet,  53 
]3arb.  475  ;  affi'd.  Hale  v.  Sweet,  40  N.  Y.  97 ;  and  see  also 
Slidell  V  McCrea,  1  Wend.  156  ;  MoNair  v.  Oillert,  3  Wend. 
344 ;  Stanton  v.  Ellis,  12  N.  Y.  575  ;  Taylor  v.  Williams,  20 
Johns.  22  ;  Rusher  v.  SJierman,  28  Barb.  416. 

§  24.  The  insolvent's  schedule.—"  Every  such  insolvent 
shall  annex  to  and  deliver  with  his  petition,  to  the  officer  to 
whom  it  shall  be  presented,  a  schedule  containing : 

"  1.  A  full  and  true  account  of  all  his  creditors. 

"  2.  The  place  of  residence  of  each  creditor,  if  known  to 
such  insolvent ;  and  if  not  known,  the  fact  to  be  so  stated. 

"  3.  The  sum  owing  to  each  creditor,  and  the  nature  of  each 
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debt  or  demand,  whether  arising  on  written  security,  on  account, 
or  otherwise. 

"  4.  The  true  cause  and  consideration  of  such  indebtedness 
in  each  case,  and  the  place  where  such  indebtedness  accrued. 

"  5.  A  statement  of  any  existing  judgment,  mortgage  or  col- 
lateral or  other  security,  for  the  payment  of  any  such  debt. 

"  6.  A  full  and  true  inventory  of  all  the  estate,  both  real  and 
personal,  in  law  and  equity,  of  such  insolvent,  of  the  incum- 
brances existing  thereon,  and  of  all  the  books,  vouchers  and 
securities  relating  thereto."  2  K.  S.  17,  §  5  ;  3  K.  S.  6th  ed. 
14,  §  8  ;  2  Edm.  18 ;  1  Fay's  Dig.  369. 

The  schedule  should  specify  the  debts  with  certainty.  Stan- 
ton V.  Ellis,  12  IST.  Y.  575.  And  where  the  name  of  the  cred- 
itor was  stated  in  the  schedule,  and  the  ground  of  the  indebted- 
ness set  forth,  but  the  amount  of  the  debt  was  left  blank,  it  was 
held  that  the  defect  was  fatal  and  the  officer  failed  to  acquire 
jurisdiction,  for  the  reason  that  it  was  impossible  to  know  that 
two-thirds  in  amount  of  the  insolvent's  creditors  has  subscribed 
his  petition.  Stanton  v.  Ellis,  supra  ;  see  Forman  v.  Drew, 
4  Barn.  &  Cress.  15 ;  Beeves  v.  Lainbert,  Id.  214 ;  Lem)  v. 
Dollell,  1  Moody  &  M.  202;  Booth,  v.  Goldman,  1  El.  &  El. 
414;  FranJcUn  v.  Beesley,  1  Id.  425. 

The  schedule  should,  also,  set  forth  the  true  cause  and  con- 
sideration of  the  indebtedness  in  each  case.  The  Act  of  1817 
(Laws  of  1817,  ch.  55,  §  11),  provided  that  a  failure  to  give  a 
true  account  of  the  consideration  of  the  debt,  should  prevent  a 
discharge,  and  should  render  fraudulent  and  void  a  discharge 
granted  in  such  a  case.  Under  that  act  it  was  held  that  a  fail- 
ure to  state  the  consideration  rendered  the  discharge  absolutely 
void.  McNair  v.  Oilbert,  3  Wend.  344.  Such  was  the  effect, 
also,  of  a  defective  statement  of  the  consideration,  as,  for  in- 
stance, that  the  debt  was  due  on  a  note.  Slidell  v.  McCrea,  1 
Wend.  166  ;  and  see  Taylor  v.  Williams,  20  Johns.  21. 

The  statute,  as  it  now  reads  in  the  Revised  Statutes,  is  ma- 
terially changed.  The  requirement  is  simply  that  the  schedule 
shall  state  the  true  cause  and  consideration  of  the  indebtedness 
in  each  case.  Emott,  J.,  in  People  v.  Stryher,  24  Barb.  649, 
651.  It  is  believed  that,  under  this  language,  it  would  be  nec- 
essary to  show  a  fraudulent  intent  (under  §  35,  supra),  in  order 
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to  invalidate  a  discharge  on  the  ground  of  a  defective  or  in- 
sufficient statement  of  the  consideration  of  the  indebtedness. 
This  construction  has  been  adopted  under  the  subsequent  article, 
where  the  same  schedule  is  required  {post,  chap.  VI).  Am. 
Flash  &  Cap  Co.  v.  Son,  7  Eobt.  233  ;  s.  c.  3  Abb.  Pr.  N.  S.  333, 
337;  see  Matter  of  Bosenburg,  10  Abb.  Pr.  N.  S.  450,  454. 

And  such  has  been  the  ruling  under  this  statute.  People 
V.  Stryker,  24  Barb.  649  ;  Small  v.  Graves,  7  Barb,  577;  Ayres 
V.  Soribner,  17  Wend.  407 ;  Soule  v.  Vhase,  1  Abb.  Pr.  N.  S. 
48,  60  ;  but  see  remarks  of  Morgan,  J.,  in  Merry  v.  Sweet,  43 
Barb.  476,  478. 

The  mere  omission  to  insert  the  name  of  a  creditor  in  the 
schedule,  without  any  evidence  of  fraudulent  intent,  will  not 
be  sufficient  to  invalidate  the  discharge.  Am.  Flask  &  Cap  Go. 
V.  Son,  7  Kobt.  233 ;  s.  c.  3  Abb.  Pr.  N.  S.  333  ;  Clinton  v. 
Hart,  1  Johns.  375  ;  Lester  v.  Thompson,  1  Id.  300 ;  Small  v. 
Graves,  7  Barb.  577 ;  Hall  v.  Bobbins,  61  Barb.  33  ;  Ayres  v. 
Scribner,  17  Wend.  407. 

The  same  rule  seems  to  apply  to  statements  of  assets.  Thus, 
where  the  defendant  omitted  to  state  certain  debts  due  to  him, 
from  the  conviction  that  no  part  of  them  could  be  obtained, 
the  persons  indebted  to  him  being  insolvent,  it  was  held  that 
he  should  not  be  prejudiced  by  having  omitted  them,  since  the 
omission  did  not  appear  to  the  court  to  proceed  from  a  fraudu- 
lent intent.  Brodie  v.  Stephens,  2  Johns.  289.  But  when  the 
omission  was  fraudulent,  then  the  discharge  was  declared  void. 
Duncan  v.  Duboys,  3  Johns.  Cas.  125. 

The  reversionary  interest  which  a  person  has  in  property 
which  he  has  assigned  for  the  payment  of  debts,  or  of  which  a 
receiver  has  been  appointed,  must  be  included  in  the  schedule. 
Billings  Case,  10  Abb.  Pr.  258. 

So,  also,  the  remaining  surplus  and  reversionary  interest 
in  property  assigned  to  an  assignee  in  bankruptcy.  Bully- 
mwe  V.  Cooper,  46  N.  T.  236  ;  see  Boswog  v.  Seymour,-  7 
Kobt.  427. 

If  the  debtor  does  not  know  the  name  of  the  holder  of  a 
note  or  bill  of  exchange  on  which  he  is  liable,  he  is  then  at  lib- 
erty to  give  the  best  description  he  can  of  it.  He  may  put  in  his 
schedule  the  name  of  the  original  drawer  (or  payee),  and  so  be 
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discharged  from  the  bill  as  to  all  other  parties.  If  he  knows 
the  name  of  the  holder  of  the  bill,  that  is  the  name  he  is  to  in- 
sert. Boydell  v.  Vhampneys,  2  M.  &  "W.  432 ;  see  Bech  v. 
Beverly,  1 1  M.  &  W.  844 ;  BomelUo  v.  Halaghan,  1  Best  & 
S.  279,  under  7  Geo.  4,  ch.  57. 

"Where  an  agreement  was  entered  into  between  an  insolvent 
and  one  of  his  creditors,  that  the  creditor's  debt  should  be  omit- 
ted from  the  schedule,  and  should  be  paid  immediately  after 
the  discharge,  this  was  held  to  be  a  fraud  upon  the  other  cred- 
itors and  upon  the  court.  Fdbram  v.  Freeman,  2  Cr,  &  M. 
451 ;  see  Howard  v.  Bartoloszi,  4  B.  &  Ad.  555. 

The  insertion  of  the  name  of  a  creditor  in  the  schedule  with 
a  memoranda  that  his  claim  is  barred  by  the  statute  of  limita- 
tions, is  not  an  admission  that  he  is  still  a  creditor.  Avery's 
Case,  6  Abb.  Pr.  144. 

Defects  in  the  schedules  may  be  remedied  by  amendment 
on  the  return  day  of  the  order  to  show  cause.  Matter  of  Hurst, 
7  Wend.  239 ;  Matter  of  Bosenhurg,  10  Abb.  Pr.  N.  S.  450 ; 
Brodie  v.  StejpJiens,  2  Johns.  289. 

§  25.  Penalty  for  false  swea/ring. — "  Every  creditor  who 
shall  sVi^ear,  in  any  proceeding  under  this  title,  that  any  sum  of 
money  is  due  to  him  from  any  debtor  which  is  not  really  due, 
or  that  more  is  due  than  the  sum  really  due,  knowing  the  same 
not  to  be  due,  shall  forfeit  double  the  sum  so  falsely  sworn  to 
be  due,  to  the  assignees  or  trustees  of  the  estate  of  such  debtor, 
to  be  recovered  by  them."  2  R.  S.  37,  §  12 ;  3  E.  S.  6th  ed. 
30,  §  12 ;  2  Edm.  38  ;  1  Fay's  Dig.  383. 

§  26.  Officers  to  whom  applications  are  to  ie  made. — 
"  Every  such  petition  may  be  presented  to  any  ofiRcer  specified 
in  the  first  section  of  the  seventh  article  of  this  title,  or  to  any 
judge  of  any  county  court."  2  R.  S.  17,  §  6 ;  3  E.  S.  6th.  ed. 
14,  §  9 ;  2  Edm.  18  ;  1  Fay's  Dig.  369. 

The  section  referred  to  provides  that  applications  for  the 
discharge  of  an  insolvent  from  his  debts  may  be  made  to  either 
of  the  following  officers :  justices  of  the  Supreme  Court,  county 
judges,  recorders  of  cities ;  and  if  made  in  the  city  of  Schen- 
ectady, to  the  mayor  thereof;  and  applicartious  may  be  made  to 
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any  county  judge,  as  in  fhe  said  articles  specified;  but  no  ap- 
plication under  any  article  of  this  title  shall  be  made  to  any 
alderman  of  the  city  of  New  York.  2  E.  S.  34,  §  1 ;  3  E.  S. 
6th  ed.  28,  §  1 ;  2  Edm.  35  ;  1  Fay's  Dig.  382. 

Under  these  sections  the  application  may  be  made  anywhere 
throughout  the  State  to  a  judge  of  the  Supreme  Court,  or  to  a 
county  judge.  In  the  city  of  New  York  the  application  may 
also  be  made  to  one  of  the  justices  of  the  Superior  Court  (Laws 
of  1847,  ch.  255,  281,  §  7;  Renard  v.  Bargous,  13  N.  Y.  259  ; 
Laws  of  1873,  ch.  239,  §  1) ;  or  of  the  Court  of  Common  Pleas 
(Laws  of  1847,  ch.  255,  §  7;  Code  of  Civ.  Pro.  §  286) ;  or  to 
the  city  judge  {Averys  Case,  6  Abb.  Pr.  144)  or  recorder.  In 
the  city  of  Buffalo  applications  may  also  be  made  to  the  judges 
of  the  Superior  Court  of  that  city.  Laws  of  1857,  ch.  361,  §  25 ; 
see  Code  of  Civ.  Pro.  §  293.  In  the  city  of  Brooklyn,  to  the 
judges  of  the  City  Court  of  that  city  (Laws  of  1873,  ch.  239, 
§  1);  and  in  the  city  of  Schenectady  to  the  mayor  [swpra). 

§  27.  Residence  of  officer. — "  Applications  under  the  third, 
fourth  ^  and  fifth  ^  articles  of  this  title  shall  be  made  to  an  ofiicer 
residing  in  the  county  in  which  the  insolvent  or  imprisoned 
debtor  resides,  or  is  imprisoned ;  and  proof  of  such  residence  or 
imprisonment  shall  be  made  at  the  time  of  presenting  the  peti- 
tion, and  before  any  order  shall  be  granted  thereon."  2  E.  S. 
35,  §  2 ;  3  E.  S.  6th  ed.  28,  §  2 ;  2  Edm.  36 ;  1  Fay's  Dig. 
382. 

"  If  there  be  no  justice  of  the  Supreme  Court,  recorder  or 
judge  of  a  county  court,  residing  within  any  county,  and  disin- 
terested as  creditor  or  otherwise,  to  whom  appplication  can  be 
made  under  the  third,  fourth'  and  fifth*  articles  of  this  title,  then 
application  under  the  said  article  may  be  made  to  any  such 
officer  residing  in  any  other  county;  but  no  place  shall  be  ap- 
pointed for  the  hearing  on  any  application  out  of  the  county  in 
which  the  insolvent  resides  or  is  imprisoned."  2  E.  S.  35,  §  4 ; 
3  E.  S.  6th  ed.  29,  §  4  ;  2  Edm.  36 ;  1  Fay's  Dig.  382. 


28.  Collusive  discharge  void. — "  When  the  insolvent  shall 

'  Post,  Chapter  V.  =  p^si,  Chapter  VI. 

3  Post,  Chapter  V.  *  Fo.it,  Chapter  VI. 
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by  collusion  with  any  prosecuting  creditor,  procui-e  himself  to 
be  imprisoned  in  a  county  different  from  that  of  his  residence, 
for  the  purpose  of  obtaining  a  discharge  in  such  county,  under 
the  third  or  fifth  ^  articles  of  this  title,  a  discharge  granted  in 
such  county  where  the  insolvent  is  so  imprisoned  by  coUusion, 
shall  be  void  ;  and  if  such  collusion  shall  be  proved  on  the  hear- 
ing, it  shall  defeat  the  application."  2  R.  S.  35,  §  3 ;  3  E.  S. 
6th  ed.  29,  §  3  ;  2  Edm.  36  ;  1  Fay's  Dig.  382. 

§  29.  Where  officer  is  incapable  of  acting.—"  In  case  of 
the  death,  sickness,  resignation,  removal  from  office,  absence 
from  the  county  of  his  residence,  or  other  disability,  of  any 
officer  before  whom  any  proceedings  may  have  been  commenced 
under  the  first,^  second,^  third,  fourth*  or  fif th=  articles  of  this  title, 
the  said  proceedings  may  be  continued  by  his  successor  in  office, 
or  by  any  other  officer  residing  in  the  same  county,  who  might 
have  originally  instituted  such  proceedings,  in  the  same  manner 
and  with  like  effect  as  if  originally  commenced  before  him." 
2  E.  S.  35,  §  5 ;  3  E.  S.  6th  ed.  29,  §  5 ;  2  Edm.  36 ;  1  Eay's 
Dig.  382. 

In  the  Matter  of  Jacobs  (12  Abb.  Pr.  IT.  S.  273),  where  the 
order  was  made  returnable  before  F.  L.,  one  of  the  judges  of 
the  Court  of  Common  Pleas  for  the  city  and  county  of  ISTew 
York,  and  that  judge  was  absent  from  the  county  on  the  return 
day,  a  judge  of  that  court  before  whom  the  proceeding  was 
brought,  took  judicial  cognizance  of  the  absence  of  his  associate, 
and  proceeded  with  the  hearing.     See  Code  of  Civ.  Pro.  §  26. 

"  If  there  be  no  officer  in  the  same  county  competent  uuder 
the  last  section  to  continue  such  proceedings,  then  any  judge  of 
the  county  courts  may  attend  at  the  time  and  place  appointed 
for  the  hearing  of  any  matter,  and  may  adjourn  the  same  to  the 
next  county  court,  to  be  held  in  and  for  the  county  in  which 
such  hearing  was  appointed ;  and  the  said  court  shall  proceed 
therein  in  the  same  manner  and  with  the  like  authority  as  the 
officer  who  commenced  such  proceedings."     2  E.  S.  35,  §  6 ; 

'  Post,  Chapter  VI.  ''  This  article  has  been  repealed. 

3  2  R.  S.  Part  2,  chap.  5,  Title  1,  art.  2. 

*  Post,  Chapter  V.  .  '  Post,  Chapter  VI. 
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as  amended  Laws  of  18i7,  ch.  280,  §  29 ;  3  K.  S.  6th  ed.  29, 
§  6  ;  2  Edm.  36  ;  1  Fay's  Dig.  382. 

§  30.  Facts  tliat  must  le  shown  to  confei-  jurisdiction. — 

The  application  being  about  to  be  made  to  the  proper  officer,  it 
is  convenient  at  this  point  to  enumerate  the  matters  which  are 
requisite  to  give  the  officer  jurisdiction  to  entertain  the  pro- 
ceeding. 

In  Soule  V.  Chase  (1  Abb.  Pr.  JST.  S.  48,  57),  approved  as  to 
the  regularity  of  the  discharge  (39  X.  T.  342,  343),  but  reversed 
on  other  grounds,  Mr.  Justice  Eobertson,  adopting  the  language 
of  Mr.  Justice  Ingraham  in  Kusher  v.  Sherman  (28  Barb.  416), 
states  the  following  as  necessary  jurisdictional  facts  : 

1st.     A  proper  petition  by  proper  parties. 

2. id;  Proper  affidavits   by  the  petitioning  creditors  of   the 
,  nature,  amount  and  consideration  of   their  debts,  and 
their  freedom  from  any  bribe. 

3rd.  A  proper  account  of  creditors  and  the  amounts  due 
them  ;  the  consideration  of  their  debts,  and  any  secur- 
ity held  by  them  therefor. 

4th.    A  proper  inventory. 

5th.    The  oath  of  the  insolvent  before  the  officer  as  to  the 
accuracy  of  his  petition  and  schedule,  and  other  mat- 
ters required  by  the  statute. 
6th.  Proof  of  residence. 

"  These,"  says  Ingraham,  J.,  in  Rusher  v.  Sherman  {supra), 
"  are  all  the  requisites  to  give  the  officer  jurisdiction,"  that  is, 
jurisdiction  to  entertain  the  proceeding,  but  other  steps  pre- 
scribed by  the  statute  must  also  be  strictly  followed  before  the 
officer  will  have  authority  to  grant  the  discharge. 

The  matters  mentioned  above  have  been  considered  in  their 
regular  order,  with  the  exception  of  the  affidavit  of  the  insol- 
vent, and  proof  of  residence,  both  of  which  are  to  be  made  at 
the  time  when  the  application  is  presented. 

§  31.  Insolvent's  affidavit. — "  An  affidavit  in  the-  fol- 
lowing form  shall  be  annexed  to  the  said  petition,  account 
and  inventory,  and  shall  be  sWom  to  and  subscribed  by  such 
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insolvent,  in  the  presence  of  such  officer,  who  shall  certify  the 
same. 

"  I,  ,  do  swear  (or  affirm,  as  the  case  may  be),  that 

ihe  account  of  my  creditors  and  the  inventory  of  my  estate, 
which  are  annexed  to  my  petition,  and  herewith  delivered,  are 
in  all  respects  just  and  true ;  and  that  1  have  not,  at  any  time 
or  in  any  manner  whatsoever,  disposed  of,  or  made  over  any 
part  of  my  estate  for  the  future  benefit  of  myself  or  my 
family,  or  in  order  to  defraud  any  of  my  creditors  ;  and  that  I 
have  in  no  instance  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owed  ;  and  that  I  have 
not  paid,  secured  to  be  paid,  or  in  any  way  compounded  with 
any  of  my  creditors  with  a  view  fraudulently  to  obtain  the 
prayer  of  my  petition."  2  E.  S.  17,  §  7 ;  3  E.  S.  6th  ed.  15, 
§  10  ;  2  Edm.  18  ;  1  Fay's  Dig.  369. 

A  compliance  with  the  requirements  of  this  section  is  requi- 
site in  order  to  give  the  officer  jurisdiction.  Where  the  affi- 
davit was  not  sworn  to  before  the  judge,  nor  subscribed  by  him 
before  granting  the  order  for  the  creditors  to  appear  and  show 
cause,  this  was  held  to  be  a  fatal  defect  which  could  not  be 
cured  by  a  subsequent  verification.  Ely  v.  Cooke,  28  N.  T. 
365  ;  s.  c.  2  Abb.  Dec.  14 ;  affi'g  in  part  6  Abb.  Pr.  366 ;  s.  c. 
2  HiU,  406 ;  Small  v.  Wheaton,  4  E.  D.  Smith,  427 ;  2  Abb. 
Pr.  316. 

So,  under  the  fourteen  day  act  impost,  chap.  VII),  a  similar  re- 
quirement has  been  held  to  be  mandatory.  Bullymore  v. 
Cooper,  46  N.  Y.  236  ;   Browne  v.  Bradley,  5  Abb.  Pr.  141. 

The  language  of  the  affidavit  should  comply  strictly  with 
the  statute.  Thus,  where  the  affidavit  was  in  these  words,  "  I 
have  not  at  any  time  or  in  any  manner  whatever  disposed  of  or 
made  over  any  part  of  my  estate  for  the  future  benefit  of  my- 
self and  family,"  instead  of  using  the  words  of  the  statute,  "  for 
the  benefit  of  myself  or  family,"  this  affidavit  was  held  fatally 
defective,  and  the  discharge  granted  in  the  proceedings  was  ad- 
judged void.  Hale  v.  Sweet,  40  N.  T.  97 ;  affi'g  Merry  v. 
' Sweet,  43  Barb.  475. 

§  32.  Proof  of  residence. — The  section  cited  above  [§  27], 
requires  that  the  application  shall  be  made  to  an  officer  residing 


32  THE  TWO-THIRD  ACT.  [cil.  II. 

in  the  county  in  whicli  the  insolvent  debtor  resides,  or  is  im- 
prisoned, and  proof  of  such  residence,  or  imprisonment,  must 
be  made  at  the  time  of  presenting  the  petition,  and  before -any 
order  shall  be  granted  thereon. 

The  words  of  the  statute  make  this  preliminary  proof  of 
residence  within  the  county  a  jurisdictional  fact.  People  ex  rel, 
PacifiG  Ins.  Co.  r.  Machado,  16  Abb.  Pr.  460  (Gen.  Term. 
Supm.  Ct.  N.  Y.  Co.) ;  Matter  of  Wrigley,  8  Wend.  134 ;  s.  c. 
4  Id.  602 ;  Rusher  v.  Sherman,  28  Barb.  416 ;  Jenlcs  v. 
StebUns,  11  Johns.  22l ;  Otis  r.  Hitchcock,  6  Wend.  433.  In 
the  first  case  cited,  when  the  petition  of  the  insolvent  recited 
that  he  was  of  the  city,  county  and  State  of  New  York,  and 
annexed  to  the  petition  was  an  affidavit  of  a  person  who  swore 
that  he  knew  the  insolvent,  and  that  he  was  a  resident  and  in- 
habitant of  the  State  of  New  York,  it  was  held  that  a  discharge 
granted  on  these  papers  was  inoperative  for  the  reason  that  it 
did  not  appear  that  the  insolvent  was  a  resident  of,  or  was  im- 
prisoned within  the  county  in  which  the  officer  resided  to 
whom  the  petition  was  presented.  But  it  seems  that  if  there 
were  a  positive  averment  of  the  fact  of  residence  in  the  peti- 
tion, no  other  proof  would  be  necessary.  Russell  c&  Erwin 
Mfg.  Co.  V.  Armstrong,  12  Abb.  Pr.  4Y2  ;  affi'g  10  Id.  258,  note. 
Compare  Morewood  v.  HoUister,  6  N.  Y.  309,  316. 

The  proper  course  is  to  have  the  petitioner  or  some  person 
acquainted  with  the  fact,  appear  before  the  judge  at  the  time  the 
petition  is  presented,  and  make  oath  to  the  fact  that  the  in- 
solvent is  a  resident  and  inhabitant  of  the  county  in  which  the 
officer  to  whom  the  application  is  made,  resides. 

As  to  what  constitutes  residence  and  inhabitancy  within  the 
purview  of  the  statute.  See  Matter  of  Wrigley,  8  Wend. 
134 ;  B.  c.  4  Id.  602  ;  Roos&velt  v.  Kellogg,  20  Johns,  208,  210. 


CHAPTER  III. 

THE  ORDER  TO  SHOW  CAUSE,  NOTICE  AND  HEARING. 

§  33.  The  order  to  show  cause. — The  petition,  schedules 
and  affidavits  having  been  presented  to  the  proper  officer,  he 
having  sworn  the  petitioner  to  the  affidavit,  and  having  taken 
proof  of  his  residence,  is  then  authorized  to  make  an  order 
pursuant  to  the  following  sections.  "  The  officer  receiving 
such  petition,  schedule  and  affidavit,  shall  make  an  order  re- 
C[uiring  all  the  creditors  of  such  insolvent  to  show  cause,  if  any 
they  have,  at  a  certain  time  and  place  to  be  specified  by  him, 
why  an  assignment  of  the  insolvent's  estate  should  not  be 
made  and  he  be  discharged  from  his  debts."  2  K.  S.  18,  §  8  ; 
3  E.  S.  6th  ed.  15,  §  11 ;  2  Edra.  18 ;  1  Fay's  Dig.  369. 

§  34.  Time  and  place  of  showing  cause.—"  If  the  officer 
making  such  order  be  a  judge  of  a  county  court,  and  not  of  the 
degree  of  counsellor  at  law,  the  order  shall  require  such  cause 
to  be  shown  at  the  term  of  such  court  to  be  held  next  after  the 
expiration  of  the  time  of  publication  of  the  notice  thereof,  as 
hereinafter  directed  ;  and  tlie  order  shall  specify  the  time  and 
place  at  which  such  term  will  be  held.  In  every  other  case  the 
order  shall  require  such  cause  to  be  shown  before  the  officer  to 
whom  the  petition  shall  be  presented."  2  K.  S.  18,  §  9  ;  3  R.  S. 
6th  ed.  15,  §  12  ;  2  Edm.  19  ;  1  Fay's  Dig.  369. 

The  statute  prescribes  no  length  of  time  for  which  notice 
shall  be  given,  except  such  as  must  necessarily  elapse  before  the 
expiration  of  the  time  of  publication  of  the  notice.  The 
order  must  therefore  be  made  returnable  at  a  time  sufficiently 
remote  to  permit  the  publication  of  notice  for  six  or  ten  weeks 
as  the  residence  of  creditors  may  require.     (See  §  36,  post.) 

The  order  must  be  made  returnable  before  the  officer  to 

whom  the  petition  is  presented,  except  in  the  case  provided  for 

in  the  above  section,  and  no  place  can  be  appointed  for  the 

hearing  on  any  application  out  of  the  county  in  which  the  in- 

3 


34  THE  TWO-THIRD  ACT.  [CH.  m. 

solvent  resides  or  is  imprisoned.     2  E.  S.  36,  §  4.     See  §  27, 
ante. 

%  35.  Notice  of  order. — "  The  officer  granting  such  order 
shall  direct  notice  of  its  contents  to  be  published  in  the  State  ■ 
paper  and  in  a  newspaper  printed  in  the  county  in  which  such 
application  is  made,  if  there  be  one,  and  if  there  be  none,  in  a 
newspaper  printed  nearest  to  such  county ;  and  if  one-fourth 
part  in  amount  of  the  debts  owing  by  such  insolvent  shall  hare 
accrued  in  the  city  of  New  York,  or  be  due  to  creditors  resid- 
ing there,  such  officer  shall  also  designate  a  newspaper  in  that 
city  in  which  such  notice  shall  be  published."  2  E.  S.  18,  §  10  ; 
3  K.  S.  6th  ed.  15,  §  13 ;  2  Edm.  19  ;  1  Fay's  Dig.  370. 

§  36.  Time  of  piiblication. — "  If  all  the  creditors  of  such  in- 
solvent reside  at  a  less  distance  than  one  hundred  miles  from 
the  place  at  which  they  are  required  by  such  order  to  show 
cause,  the  said  officer  shall  direct  such  notice  to  be  published 
once  in  each  week,  for  six  successive  weeks ;  and  if  any  of  such 
creditors  reside  more  than  one  hundred  miles  from  such  place, 
the  notice  shall  be  directed  to  be  published  once  in  each  week 
for  ten  weeks  successively."  2  E.  S.  18,  §  11 ;  3  E.  S.  6th  ed. 
15,  §  14 ;  2  Edm.  19  ;  1  Fay's  Dig.  370. 

The  time  between  the  first  publication  and  the  day  ap- 
pointed to  show  cause  should  be  at  least  the  full  number  of 
weeks  named  in  the  order.  Thus  where  the  publication  was 
ordered  to  be  made  for  ten  successive  weeks,  but  there  were  in 
fact  but  sixty-eight  days  between  the  first  publication  and  the 
hearing,  the  notice  was  deemed  insufficient.  People  ex  reV 
Demarest  v.  Oray,  10  Abb.  Pr.  468  ;  s.  c.  19  How.  Pr.  238 ; 
Anon.  1  "Wend.  90.  In  Soule  v.  Chase  (1  Eobt.  222 ;  s.  c.  1 
Abb.  Pr.  N.  S.  48  [rev'd  in  Court  of  Appeals  on  another 
ground,  39  N.  Y.  342]),  it  was  held  that  if  there  be  ten  publi- 
cations, it  is  not  necessary  that  tliere  be  ten  full  weeks  before 
the  hearing.  See  Diecherhoff\.  Ahlhorn,  2  Abb.  E".  C.  372,  377  j 
Olcott  V.  Bobinson,  21  N".  Y.  150  ;  Wood  v.  Morehouse,  45  N.  Y. 
368.  But  the  publication  must  be  made  once  in  every  week.  It 
is  not  enough  that  there  be  ten  publications  in  all.  The  officer 
has  no  jurisdiction,  if  there  be  any,  of  the  ten  weeks  in  which 
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there  was  no  publication.  Diecherhoff  v.  A  hlhorn,  2  Abb.  N. 
C.  372.  The  period  of  publication  must  be  computed  so  as  to 
exclude  the  first  day  of  publication  and  include  the  last.  Code 
of  Civ.  Pro.  §  787 ;  see  £rod  v.  Heyman,  3  Abb.  Pr.  N".  S. 
396  ;  Steinle  v.  Bell,  12  Abb.  Pr.  N.  S.  171 ;  Bimce  t.  Heed, 
16  Barb.  347. 

The  notice  must  be  published  as  ordered.  Thus  where  no- 
tice was  directed  to  be  given  for  the  6th  of  June,  1874,  and  the 
notice  published  was  of  an  application  to  be  made  on  the  3d  of 
June,  1874,  it  was  held  that,  until  the  publication  of  the  notice 
was  made  as  directed,  and  proof  of  such  pubhcation  was  before 
the  oflBcer,  he  was  without  jurisdiction.  People  ex  rel.  Lewis 
V.  Daly,  11  JS".  T.  Supm.  (4  Hun),  641. 

§  37.  Notice  jurisdictional. — The  notice  required  by  the 
statute  is  essential  to  the  jurisdiction  of  the  officer ;  of  course 
not  necessary  to  give  him  jurisdiction  to  make  the  order  to 
show  cause,  but  to  give  him  jurisdiction  to  proceed  to  a  dis- 
charge. Matter  of  Underwood,  3  Cow.  59  ;  Lewis  v.  Page,  8 
Abb.  Pr.  K  S.  200 ;  Small  v.  Wheaton,  4  E.  D.  Smith,  427; 
Stanton  v.  Ellis,  16  Barb.  319  ;  Van  Slyhe  v.  Sheldon,  9  Barb. 
278 ;  People  ex  rel.  LLewis  v.  Daly,  11 N.  T.  Supm.  Ct.  (4  Hun), 
641.  But  whether  the  suflBciency  of  the  proof  presented  to  and 
passed  upon  by  the  officer  can  be  inquired  into  in  a  collateral 
proceeding,  was  doubted  in  Soule  v.  Chase,  1  Abb.  Pr.  N.  S. 
48,  58 ;  s.  c.  1  Kobt.  222 ;  39  N.  Y.  342  ;  and  see  opinion  of 
Denio,  J.,  in  Stanton  v.  Mlis,  12  N.  Y.  575,  580. 

The  names  of  the  creditors  are  not  required  to'  be  inserted 
in  the  notice ;  all  that  is  necessary  is  to  direct  the  notice  "  To 

the  creditors  of  ,  an  insolvent  debtor."     Am.  Flask  & 

Cap  Co.  V.  Son,  7  Eobt.  233,  238 ;  s.  c.  3  Abb.  Pr.  N.  S.  333 ; 
see  C  Connell  v.  Sutherland,  16  Abb.  Pr.  460,  note. 

§  38.  Notice  to  he  served  personally  or  iy  mail. — "  When- 
ever an  order  shall  be  made  by  any  judge  or  officer  under  the 
provisions  of  the  third  article,  of  the  fifth  chapter,  of  the  first 
title,  of  the  second  part  of  the  Revised  Statutes,  requiring  cause 
to  be  shown  why  an  assignment  of  an  insolvent's  estate  shall  not 
be  made,  and  he  be  discharged  from  his  debts,  it  shall  be  the 
duty  of  the  said  judge  or  officer,  in  addition  to  the  publication 
of  the  said  notice,  as  provided  in  the  tenth  section  of  the  said 
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article,  to  direct,  in  all  cases  where  any  of  the  creditors  of  the 
said  insolvent  reside  in  the  United  States,  and  where  the  place 
of  snch  residence  is  known  to  the  said  insolvent,  the  service  of 
notice  of  such  order  on  each  of  said  creditors  in  person,  or  by 
letter  addressed  to  him  by  mail  at  his  known  and  usual  place  of 
residence,  and  if  such  service  shall  be  personal,  it  shall  be  at 
least  twenty  days,  and  if  by  mail,  then  forty  days  before  the 
day  fixed  for  showing  cause  against  such  discharge."  Laws  of 
1S47,  eh.  366,  §  1 ;  3  E.  S.  6th  ed.  15,  §  15  ;  4  Edm.  481 ;  1 
Fay's  Dig.  373. 

Service  by  mail  by  depositing  the  notice  in  the  post  office  in 
the  same  town  where  the  creditor  resides,  is  sufficient.  O'Con- 
nell  V.  Sutherland,  16  Abb.  Pr.  460,  note. 

§39.  Mode  of  publication ;  Fees. — "Such  notice  may  be 
published  in  the  following  manner :  First,  a  general  heading, 
stating  whether  such  notices  ai-e  for  the  pui-pose  of  being  dis- 
charged from  debt,  or  for  the  purpose  of  having  the  person 
exonerated  from  imprisonment,  shall  be  prefixed  to  each  class 
of  applicants  ;  next,  the  name  of  the  applicant ;  next,  the  date 
of  the  first  publication  of  such  notice ;  next,  the  name  of  the 
officer  before  whom  creditors  are  required  to  appear ;  next,  the 
place  appointed  for  such  appearance ;  next,  the  time  for  such 
appearance;  and  every  such  publication  shall  be  deemed  as 
valid  as  if  such  notice  had  been  published  at  length."  2  R.  S. 
648,  §  44 ;  3  R.  S.  6th  ed.  920,  §  55 ;  2  Fay's  Dig.  46. 

The  fees  to  be  paid  for  publishing  the  notice  are  ]ike^vise 
provided  by  law,  as  follows  : 

"  For  publishing  notice  of  any  application  by  an  insolvent 
under  the  provisions  of  the  fifth  chapter,  of  the  second  part  of 
the  Revised  Statutes,  and  furnishing  the  evidence  of  such  pub- 
lication for  six  weeks,  one  dollar  and  sixty-seven  cents  ;  if  pub- 
lished ten  weeks,  two  dollars."  2  JR.  S.  648,  §  43 ;  3  R.  S.  6th 
ed.  920,  §  54  ;  2  Fay's  Dig.  46. 

§  40.  T7ie  hearing  and  proceedings  thereon. — "  On  the  day 
or  at  the  term  appointed  in  such  order,  or  on  any  subsequent 
day  or  term  that  the  officer  or  court  before  whom  cause  is  re- 
quired to  be  shown  may  appoint,  the  said  officer  or  court,  as  the 
case  may  be,  shall  proceed  to  hear  the  proofs  and  allegations  of 
the  parties ;  and  before  any  other  proceedings  be  had,  he  shaU 
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require  proof  of  the  publication  of  the  notice  as  herein  directed." 
2  K.  S.  18,  §  12  ;  3  R.  S.  6th  ed.  16,  §  IT;  2  Edm.  19 ;  1  Fay's 
Dig.  370. 

"  The  said  judge  shall  not  proceed  to  hear  the  proof  and 
allegations  of  the  parties  in  the  matter,  nor  shall  any  proceed- 
ings be  had  on  the  day  appointed  to  show  cause,  until  proof 
shall  have  been  given  to  the  satisfaction  of  said  judge  or  officer 
of  the  service  of  the  said  notice,  in  the  manner  required  by  this 
act.  Provided,  however,  that  nothing  herein  contained  shall  be 
deemed  to  apply  to  any  proceedings  commenced  before  this  act 
shall  take  effect."  Laws  of  1847,  ch.  366,  §  2 ;  3  E.  S.  6th  ed. 
16,  §  16  ;  4  Edm.  481 ;  1  Fay's  Dig.  374. 

When  the  time  for  the  hearing  has  arrived,  the  officer  may 
at  once  proceed  to  hear  the  proofs  and  allegations  of  the  parties. 
He  is  not  bound  in  strictness  to  wait  beyond  the  arrival  of  the 
precise  time  appointed,  though  in  the  exercise  of  his  discretion 
he  may  wait  longer.  Where  a  creditor  who  wished  to  oppose 
the  discharge  appeared  after  the  hour  of  the  return,  and  the 
officer  refused  to  hear  him,  it  was  held  to  be  matter  of  discre- 
tion which  could  not  be  reviewed  on  certiorari.  Ex  parte 
Hagaman,  2  Hill,  415  ;  Matter  of  Pulver,  6  Wend.  632.  But 
if,  through  any  artifice,  parties  have  been  misled  as  to  the  time 
appointed,  or  have  been  prevented  from  appearing  at  such  time, 
the  judge  has  power  to  vacate  an  order  of  assignment  and  let 
in  the  parties  to  oppose  the  discharge.  Matter  of  Bradstreet, 
13  Johns.  385. 

§  41.  Prelimmary  proofs, — The  first  step,  and  one  re- 
quired to  be  taken  before  the  judge  proceeds  to  hear  the  proofs 
and  allegations  of  the  parties,  is  to  produce  proof  to  the  satis- 
faction of  the  judge  or  officer  of  the  service  of  the  notice, 
either  personally  or  by  mail,  as  required  by  the  sections  cited  ; 
and  before  any  proceeding  other  than  the  hearing  of  the  proofs 
and  allegation  are  had,  the  officer  is  directed  to  require  proof  of 
the  publication  of  the  notice. 

Some  proof  of  the  service  and  publication  of  the  notice, 
upon  which  the  officer  can  pass  as  to  its  sufficiency,  is  indis- 
pensable, and  without  it  he  acquires  no  jurisdiction  to  proceed 
further.     See  cases  cited,  §  37,  ante  ;  Lewis  v.  Page,  10  Abb. 
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Pr.  E".  S.  200,  Brady,  J.  204 ;  Stanton  v.  Ellis,  16  Barb.  319, 
322  ;  but  see  s.  o.  12  E".  T.  5Y5, 580.  But  whetber,  after  proofs 
of  service  and  publication  bave  been  submitted  to  the  officer, 
and  he  has  found  that  the  statute  has  been  complied  with,  the 
sufficiency  of  such  proof  can  be  questioned  in  a  collateral  pro- 
ceeding, has  been  doubted.  Soule  v.  Chase,  1  Abb.  Pr.  N.  S.  48, 
58 ;  Stanton  v.  Ellis,  12  JST.  Y.  575,  5s0  ;  O'Connell  v.  Suther- 
land, 16  Abb.  Pr.  460,  note.  Though  it  can  undoubtedly  be 
raised  on  certiorari.  People  ex  rel.  Demarest  v.  Oray,  10  Abb. 
Pr.  46§  ;  s.  c.  19  How.  Pr.  238 ;  Anon.  1  Wend.  90.  The 
omission  in  an  affidavit  of  service  of  the  notice  to  creditors  to 
insert  the  deponent's  name  in  the  commencement  or  caption  is 
not  a  defect  for  which  the  discharge  can  be  avoided  collaterally. 
O'Conmll  V.  Sutherland,  16  Abb.  Pr.  460,  note. 

§  42.  Opposing  creditors. — If  the  creditors  neglect  to  ap- 
pear and  raise  objections,  they  are  concluded,  if  the  officer  had 
the  requisite  jurisdiction,  except  as  to  the  matters  which  the 
statute  declares  shall  avoid  the  assignment.  People  v.  StryTcer, 
24  Barb.  649  ;  Soule  v.  Chase,  39  IST.  Y.  342,  345,  Hunt,  Ch.  J., 
dissenting  on  other  grounds ;  Matter  of  Bradstreet,  13  Johns.  385. 
Appearing  and  participating  in  proceedings  over  which  a  court  or 
officer  has  no  jurisdiction,  does  not  prevent  a  party  from  assailing 
them  for  want  of  it.  Grocers''  Nat.  BanTc  v.  ClarTc,  31  How. 
Pr.  115  ;  Oarcie  v.  Sheldon,  3  Barb.  232.  But  where  a  judg- 
ment creditor  appeared  by  attorney  upon  the  proceedings  for  a 
discharge  of  the  debtor,  and  relinquished  all  opposition  and  con- 
sented to  a  discharge,  but  subsequently  issued  an  execution  on 
the  judgment,  it  was  held  that  the  conduct  of  the  attorney  was 
equivalent  to  an  abandonment  of  the  suit,  and  that  a  perpetual 
stay  of  execution  on  the  judgment  ought  to  be  granted.  Lee  v. 
Curtiss,  17  Johns.  85. 

It  seems  that  every  creditor,  distinctly  recognized  as  such  in 
the  schedule,  may  appear  and  oppose  the  discharge.  AH  others 
when  they  come  in  to  oppose  the  discharge,  must  first  prove 
their  claims  as  subsisting  claims,  otherwise  they  are  not  author- 
ized to  appear  and  oppose.  Avery's  Case,  6  Abb.  Pr.  144.  A 
person  named  in  the  schedule  as  a  creditor,  with  a  memoranda 
that  his  claim  is  barred  by  the  statute  of  limitations,  cannot 
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without  further  proof  of  his  claim  oppose  the  discharge.  Avery's 
Case,  supra. 

%  43.  Grounds  of  opposition. — The  opposing  creditor  may, 
of  course,  ohject  to  the  granting  of  the  order  upon  any  of  the 
grounds  which  would  avoid  the  discharge,  if  granted  (see  §  70, 
infra) ;  but  they  may  also  controvert  the  facts  which  the  officer 
or  court  is  required  to  find  before  granting  the  qrder  (§  54, 
infra).  They  may  oppose  upon  the  ground  that  the  insolvent 
is  not  justly  and  truly  indebted  to  the  petitioning  creditors  in 
the  sums  by  them  respectively  mentioned  in  their  aifidavits. 
Cohen's  Case,  10  Abb.  Pr.  257.  That  such  sums  do  not  amount 
in  the  aggregate  to  two-thirds  of  all  the  debts  that  were  owing 
by  such  insolvent,  at  the  time  of  presenting  his  petition,  to  cred- 
itors residing  in  the  United  States ;  that  such  insolvent  has  not 
honestly  and  fairly  given  a  true  account  of  his  estate,  and  has 
not  in  all  things  conformed  to  the  matters  required  of  him  by 
the  statute.  Under  the  objection  that  the  debtor  has  not  given 
a  true  account  of  his  estate,  a  creditor  will  have  an  opportunity 
to  examine  into  all  dispositions  of  the  debtor's  property.  Cohen's 
Case,  10  Abb.  Pr.  257. 

In  the  Matter  of  Hurst  (7  Wend.  240),  where  a  debtor  had 
confessed  a  judgment,  which  amounted  to  a  general  assignment 
for  the  benefit  of  all  his  creditors  pro  rata,  it  was  held  that 
this  was  such  a  fraud  upon  the  insolvent  laws  as  ought  to  de- 
feat his  discharge.  The  judgment  in  that  case  was  confessed 
on  the  very  day  the  petition  was  presented,  and  under  suspicious 
circumstances.  The  same  month  that  that  case  was  decided, 
Chan.  Walworth,  in  Corning  v.  White  (2  Paige,  567),  expressed 
the  opinion  that  a  creditor  might  assign  his  property  without 
giving  preferences,  without  depriving  himself  of  the  privilege 
of  applying  for  a  discharge.  Such  is  also  the  opinion  expressed 
by  Jones,  J.,  in  Roswog  v.  Seymour  (7  Robt.  427,  430). 

§  44.  Adjournments  ;  Witnesses. — "  On  the  hearing  of  any 
petition  under  the  third,  fourth,^  fifth'  or  sixth ^  articles  of  this 
title,  the  officer  or  court  before  whom  tlie  same  may  be  pend- 
ing, may  adjourn  the  same  from  time  to  time,  and  may  issue  a 
.subpoena  requiring  the  wife  of  a  debtor  or  any  other  person, 

'  Chap.  V,  post.  =  Chap.  "VI,  pmt.  «  Chap.  VII,  post 
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whether  an  opposing  creditor  or  not,  to  appear  and-testify  con- 
cerning the  subject-matter;  and  the  debtor  and  any  creditor 
may,  in  all  cases,  be  examined  at  the  instance  of  any  creditor 
in  any  proceedings  under  these  articles."  2  R.  S.  37,  §  13 ;  3  E. 
S.  6th  ed.  30,  §  13 ;  2  Edm.  38 ;  1  Fay's  Dig.  383. 

"  The  appearance  of  every  person  duly  subpoenaed  and 
neglecting  or  refusing  to  appear,  may  be  enforced  by  attach- 
ments to  be  issued  by  such  oflBcer  or  court ;  and  if,  after  appear- 
ance, any  such  person  shall  refuse  to  testify,  he  shall  be  com- 
mitted to  prison  until  he  submit."  2  E.  S.  37,  §  14 ;  3  E.  S. 
6th  ed.  30,  §  14 ;  2  Edm.  38 ;  1  Fay's  Dig.  383. 

"  Erery  person  disobeying  such  subpoena  wilfully,  shall  for- 
feit one  hundred  and  twenty-five  dollars,  to  be  recovered  by 
and  in  the  name  of  the  party  at  whose  instance  he  was  sub- 
poenaed." 2  E.  S.  37,  §  15 ;  3  E.  S.  6th  ed.  30,  §  15 ;  2  Edm. 
38  ;  1  Fay's  Dig.  384. 

"  Whenever  any  hearing  shall  be  had  before  any  ofiicer 
singly,  or  before  him  and  a  jury,  or  before  a  court,  under  any 
of  the  provisions  of  this  title,  it  shall  be  the  duty  of  such  ofii- 
cer, or  of  the  presiding  judge  of  the  court,  to  keep  minutes  of 
the  material  part  of  the  testimony  delivered  before  him,  and 
of  the  examinations  of  any  debtor."  2  E.  S.  37,  §  16 ;  3  E.  S. 
6th  ed.  30,  §  16  ;  2  Edm.  38 ;  1  Fay's  Dig.  384. 

§  45.  Demand  of  jury  and  proceedings  fliereon. — 
"Every  creditor  opposing  the  discharge  of  an  insolvent  un- 
der this  article,  may,  at  the  time  appointed  for  the  first  hear- 
ing, demand  of  the  officer  or  court  before  whom  such  hearing 
shall  be  had,  that  the  case  of  such  insolvent  be  heard  and  de- 
termined by  a  jury ;  and  shall  be  entitled  to  an  order  to  that 
effect  upon  filing  with  such  officer  or  coui-t,  a  specification  in 
writing,  of  the  grounds  of  his  objection  to  such  discharge."  2 
E.  S.  18,  §  13 ;  3  E.  S.  6th  ed.  16,  §  18  ;  2  Edm.  19 ;  1  Fay's 
Dig.  370. 

"  Upon  such  demand  being  made  to  any  court  before  which 
a  hearing  shall  be  had,  a  jury  shall  be  drawn  in  the  same  man- 
ner as  for  the  trial  of  civil  causes  from  the  jurors  summoned 
and  attending  such  court,  who  shall  be  sworn,  as  prescribed  in 
the  succeeding  sixteenth  section."  2  E.  S.  19,  §  14 ;  3  E.  S. 
6th  ed.  16,  §  19  ;  2  Edm.  19  ;  1  Fay's  Dig.  370. 
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"  If  sucli  demand  be  made  to  any  single  officer,  he  shall 
nominate  eighteen  reputable  freeholders  of  the  county,  and 
shall  issue  a  summons  to  the  sheriff  or  any  constable  of  the 
county,  commanding  him  to  cause  the  persons  so  nominated,  to 
appear  befoi-e  such  officer,  at  a  time  and  place  to  be  specified  in 
the  summons,  not  less  than  six  nor  more  than  twelve  days  from 
the  time  of  issuing  the  same."  2  R.  S.  19,  §  15  ;  3  E.  S.  6th 
ed.  16,  §  20  ;  2  Edm.  20 ;  1  Fay's  Dig.  370. 

"  At  the  time  and  place  so  appointed,  twelve  of  the  persons 
so  summoned  and  appearing,  shall  be  balloted  for  and  drawn, 
in  like  manner  as  jurors  in  a  court  of  record ;  and  shall  be 
sworn  by  such  officer,  well  and  truly  to  hear,  try  and  determine 
the  validity  of  the  objections  so  specified."  2  R.  S,  19,  §  16  ; 
3  R.  S.  6th  ed.  16,  §  21 ;  2  Edm.  20  ;  1  Fay's  Dig.  370. 

"  Such  jury  so  drawn  and  sworn,  either  by  a  court  or  any 
officer,  having  heard  the  proofs  and  allegations  of  the  parties, 
shall  determine  the  matters  submitted  to  them ;  and,  for  that 
purpose,  shall  be  kept  together  by  some  proper  officer,  to  be 
sworn  as  is  usual  in  like  cases  in  court  of  record,  until  they 
agree  upon  their  verdict,  and  such  verdict  shall  be  conclusive  in 
the  premises."  2  E.  S.  19,  §  17;  3  R.  S.  6th  ed.  16,  §  22;  2 
Edm.  20 ;  1  Fay's  Dig.  370. 

"  The  verdict  so  rendered  shall  be  recorded  by  the  court  or 
officer,  in  the  minutes  of  the  proceedings."  2  R.  S.  19,  §  18; 
3  R.  S.  6th  ed.  16,  §  23 ;  2  Edm.  20 ;  1  Fay's  Dig.  370. 

"  There  shall  be  but  one  hearing  before  a  jury  in  any  case 
under  this  article.  If  such  jury  cannot  agree,  after  being  kept 
together  for  such  time  as  the  officer  or  court  shall  think  reason- 
able, then  they  shall  be  discharged,  and  the  court  or  officer  shall 
decide  upon  the  merits  of  the  application,  as  if  no  jury  had  been 
called."  2  R.  S.  19,  §  19 ;  3  R.  S.  6th  ed.  16,  §  24 ;  2  Edm. 
20  ;  1  Fay's  Dig.  370. 

"  Every  person  who  shall  be  summoned  as  a  juror  under  the 
provisions  of  title  first,  chapter  fifth,  of  part  second,  of  the 
Revised  Statutes,  and  shall  refuse  or  neglect  to  attend, 
without  reasonable  cause  to  be  determined  by  the  officer  issu- 
ing such  summons,  shall  forfeit  ten  dollars,  to  be  recovered 
by  any  creditor  at  whose  instance  such  summons  was  issued ; 
and  in  case  of  his  neglect  to  prosecute  for  the  same,  then  it 
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shaJl  be  competent  for  the  insolvent  to  sue  for  and  recover  the 
said  penalty."  Laws  of  1830,  ch.  258,  §  3  ;  3  E.  S.  6th  ed.  30, 
§  17  ;  2  Edm.  38  ;  1  Fay's  Dig.  384. 

"  The  sherifE  or  constable  summoning  a  jury  under  the  pro- 
visions of  this  title,  shall  be  entitled  to  receive  one  dollar  and 
twelve  and  a  half  cents  ;  and  each  jm'or  attending  and  sworn, 
twenty-five  cents.  The  said  fees,  together  with  all  other 
expenses  of  the  hearing  of  any  case  by  a  Jury,  shall  be  paid  by 
the  creditoi-s  requiring  the  same."  2  R.  S.  37,  §  18 ;  3  E.  S. 
30,  §  18 ;  2  Edm.  39 ;  1  Fay's  Dig.  384. 

§  46.   Examination   of  non-resident  wife  of  debtor. — 

''  Upon  the  application  of  any  creditor  of  such  insolvent,  the 
officer  who  made  the  order  for  publication  of  notice,  may,  at 
any  time  not  less  than  three  weeks  previous  to  the  day  or  term 
fixed  for  the  hearing  of  such  petition,  by  written  order  require 
the  insolvent  to  bring  before  such  officer  or  before  the  court,  at 
the  time  appointed  for  the  hearing,  the  wife  of  such  insolvent, 
"if  she  do  not  reside  within  this  State,  to  the  end  that  she  may 
be  examined  as  a  witness."  2  R.  S.  19,  §  20 ;  3  R.  S.  6th  ed. 
16,  §  25  ;  2  Edm.  20  ;  1  Fay's  Dig.  370. 

"  If  such  non-resident  wife  do  not  attend  at  the  time  and 
place  specified  in  such  order,  the  insolvent  shall  not  be  entitled 
to  his  discharge,  unless  he  shall  prove  to  the  satisfaction  of  such 
court  or  officer  that  he  was  unable  to  procure  the  attendance  of 
his  wife,  for  the  purpose  of  being  examined."  2  R.  S.  19,  §  21 ; 
3  R.  S.  6th  ed.  17,  §  26  ;  2  Edm.  20 ;  1  Fay's  Dig.  371. 

§  47.  Examination  of  insolvent. — "At  the  hearing  of  any 
such  petition  before  a  jury  or  otherwise,  the  insolvent  may  be 
examined  on  oath  at  the  instance  of  any  creditor  touching  his 
estate  or  debts,  or  any  matter  stated  in  his  schedule,  and  may 
be  required  to  state  any  changes  that  have  occurred  in  the  situ- 
ation of  his  property  since  the  making  of  such  schedule,  and 
particularly  whether  he  has  collected  aily  debts  or  demands,  or 
made  any  transfers  of  any  part  of  his  real  or  personal  estate. 
But  this  section  shall  not  be  construed  to  prevent  any  such  cred- 
itor from  contradicting  or  impeaching,  by  other  competent  tes- 
timony, any  evidence  given  by  such  insolvent."  2  R.  S.  20, 
§  22 ;  3  R.  S.  17,  §  27  ;  2  Edm.  20  ;  1  Fay's  Dig.  371. 
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§  48.  Payments  or  transfers  made  after  filing  petition. — 
"  If  it  shall  appear  on  such  examination  or  otherwise,  by  com- 
petent proof,  that  such  insolvent  has  collected  any  debts  or  de- 
mands, or  made  any  transfer,  absolute,  conditional  or  otherwise, 
of  any  part  of  his  real  or  personal  estate,  since  the  making  of 
the  schedule  annexed  to  his  petition,  he  shall  be  required  to  pay 
forthwith  to  the  officer  or  to  the  clerk  of  the  court  before 
whom  the  hearing  shall  be  had,  the  full  amount  of  aU  debts 
and  demands  so  by  him  collected  or  received,  and  the  full  value 
of  all  property  so  by  him  transferred,  except  such  parts  of  the 
said  debts  and  property  as  shall  satisfactorily  appear  to  the  offi- 
cer or  court  to  have  been  necessarily  expended  by  such  insolvent 
for  the  support  of  himself  or  his  family ;  and  no  discharge  shall 
be  granted  to  him  under  the  provisions  of  this  article  until  such 
payment  be  made  or  security  satisfactory  to  the  officer  or  court 
be  given,  that  such  payment  shall  be  made  within  thirty  days 
thereafter,  to  the  assignees  of  such  insolvent."  2  K.  S.  20, 
§  23  ;  3  E.  S.  IT,  §  28  ;  2  Edm.  21 ;  1  Fay's  Dig.  371. 

The  creditors  acquire  no  lien  upon  the  property  by  the  fact 
that  the  debtor  has  presented  his  petition.  The  property  is  still 
under  the  control  of  the  insolvent.  He  may  sell  it,  and  though 
it  may  be  improper  for  him  to  do  so,  the  purchaser  acquires  a 
valid  ,title.  The  title  to  the  inventoried  property  cannot  be 
effected  until  it  is  assigned  according  to  the  statute.  Bailey  v. 
Burton,  8  "Wend,  389  ;  see  Nielly  v.  Richardson,  4  Cow.  607. 

This  seems  to  have  been  the  occasion  for  enacting  this  sec- 
tion. The  revisors  say :  "  It  is  supposed  that  the  assignment 
passes  only  the  property  which  the  insolvent  had  at  the  time'of 
its  execution  and  delivery,  as  no  retroactive  effect  seems  to  have 
been  given  by  the  act.  The  consequence  would  appear  to  be 
that  he  would  not  be  required  to  account  for  property  sold  or 
debts  collected  since  the  presentation  of  his  petition.  The 
above  section  has  been  drawn  to  prevent  such  conduct,  and  to 
remove  any  doubt  that  might  exist,  whilst  a  suitable  provision 
has  been  made  for  the  support  of  the  debtor  and  his  family." 

§  49.  Preferences  dehor  tlie  debtor  from  discharge.—"  If  it 
shall  appear  on  such  hearing,  by  the  examination  of  the  insol- 
vent or  otherwise,  that  said  insolvent  has  at  any  time  within 
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two  years  before  presenting  his  petition  for  his  discharge,  under 
the  provisions  of  this  article,  in  contemplation  of  his  becoming 
insolvent,  or  of  his  petitioning  for  such  discharge,  or  knowing- 
of  his  insolvency,  made  any  assignment,  sale  or  transfer,  either 
absolute  or  conditional,  of  any  part  of  his  estate,  real  or  per- 
sonal, or  of  any  interest  therein,  or  has  confessed  any  judg- 
ment or  given  any  security  with  a  view  to  give  a  preference 
for  an  antecedent  debt  to  any  creditor,  he  shall  not  be  en- 
titled to  a  discharge  under  this  article."  2  R.  S.  20,  §  24,  as 
amended  by  Laws  of  1854,  ch.  14T;  3  E.  S.  6th  ed.  17,  §  29 ; 
2  Edm.  21 ;  1  Fay's  Dig.  371. 

The  object  of  this  section  was  to  prevent  the  execution  of 
preferential  assignments  by  depriving  such  assignors  of  the  ben- 
efit of  the  insolvent  laws.  "  Preferences,"  say  the  revisors  in 
their  note  to  this  section,  "  may  still  be  made  either  with  the 
assent  of  creditors  or  at  the  hazard  of  losing  the  benefit  of 
the  insolvent  laws.  The  doctrine  evidently  deducible  from  the 
statute,  is  that  a  debtor  who  creates  a  trust  of  all  his  property 
on  behalf  of  creditors  giving  preferences,  can  never  claim  a  dis- 
charge from  any  debt  existing  when  the  trust  was  constituted. 
It  is  a  legal  bar  created  by  this  statute  to  the  relief  claimed  by 
the  insolvent." 

Where  the  insolvent,  within  two  years  before  presenting  his 
petition,  executed  a  general  assignment  giving  preferences,  it 
was  held  that  the  execution  of  the  assignment  was  itself  evi- 
dence of  the  insolvency  of  the  assignor,  and  the  statute  operated 
as  a  bar  to  his  discharge.  Morewood  v.  UoUistor,  6  N.  Y. 
309. 

An  objection  to  a  discharge  upon  this  ground,  must  be  taken 
at  the  hearing.  A  preference  does  not  per  se  render  the  dis- 
charge void.     Hayden  v.  Pal/mer,  24  Wend.  364. 

A  debtor  cannot  set  up  as  a  defense  to  a  note  which  he 
has  transferred  with  the  intent  to  give  a  preference,  that  the 
transfer  was  illegal.     Hatch  v.  Brewster^  53  Barb.  276. 

The  bankrupt  law  of  1867  (U.  S.  E.  S.  §  5110),  provided 
that  no  discharge  should  be  granted,  or  if  granted,  should  be 
valid  in  case  the  bankrupt  had  given  any  fraudulent  preference 
contrary  to  the  provisions  of  the  act. 

That  section  referred  to  such  preferences  as  were  made  by 
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one  who  was  insolvent  or  in  contemplation  of  insolvency  or 
bankruptcy,  and  with  the  intent  and  purpose  that  the  creditor 
receiving  it  should  have  an  advantage  over  the  others.  In  re 
Bent,  8  N.  B.  E.  444 ;  In  re  Jones,  13  Id.  286 ;  Matter  of 
Poisen,  10  Id.  107;  In  re  Batahelder,  3  Id.  150. 

It  did  not,  and  such  seems  to  be  a  reasonable  construction 
of  this  section  of  our  statute,  refuse  a  discharge  to  an  insolvent 
who,  in  ignorance  of  his  condition,  makes  a  payment  in  good 
faith  although  in  fact  insolvent.  In  re  Bent,  supra ;  In  re 
Jones,  supra  •  Matter  of  Poisen,  supra  ;  see  Blumensteil's  Bank- 
ruptcy, p.  515. 


CHAPTER  IV. 

ASSIGNMENT,  DISCHAE6E,  AOT)  SUBSEQUENT  PEOCEEDIKGS. 

§  50.  Assignment  of  debtor' sp^roperty. — "  If  it  shall  satisfac- 
torily appear  to  the  officer  or  court  before  whom  such  applica- 
tion is  pending,  in  cases  where  no  jury  has  been  required,  or 
the  jury  have  disagreed,  that  the  insolvent  is  justly  and  truly 
indebted  to  the  petitioning  creditors  in  the  sums  by  them 
respectively  mentioned  in  their  affidavits  ;  that  such  sums 
amount  in  the  aggregate  to  two-thirds  of  all  the  debts  that 
were  owing  by  such  insolvent  at  the  time  of  presenting  his 
petition,  to  creditors  residing  within  the  United  States ;  that 
such  insolvent  has  honestly  and  fairly  given  a  true  account  of 
his  estate,  and  has  in  all  things  conformed  to  the  matters  re- 
quired of  him  by  this  article  ;  the  officer  or  court  before  whom 
the  application  shall  be  pending,  shall  direct  an  assignment  of 
all  such  insolvent's  estate,  both  in  law  and  equity,  in  possession, 
reversion,  or  remainder,  excepting  from  the  articles  mentioned 
in  his  inventory,  such  articles  of  wearing  apparel  and  bedding, 
as,  in  the  opinion  of  such  officer  or  court,  shall  be  reasonable 
and  necessary  for  such  insolvent  and  his  family  to  retain,  and 
also  the  arms  and  accoutrements  required  by  law  to  be  provided 
by  any  citizen  enrolled  in  the  militia."  2  E.  S.  20,  §  25  ;  3  E. 
S.  6th  ed.  17,  §  30 ;  2  Edm.  21  ;  1  Fay's  Dig.  371. 

When  an  order  of  assignment  has  been  made,  the  officer 
granting  the  order  cannot  afterwards  vacate  it,  unless  there  has 
been  surprise  on  the  opposing  creditors,  or  they  have  been  mis- 
led by  the  opposite  party.  Matter  of  Bradstreet,  13  Johns. 
385. 

§  51.  Finding  of  jury  conclusive. — "  When  any  of  the 
matters  in  the  last  section,  required  to  be  established  previous 
to  granting  an  order  of  assignment,  shall  have  been  submitted 
to  a  jury  as  herein  provided,  and  shall  have  been  found  in  favor 
of  the  insolvent,  such  finding  shall  be  conclusive,  as  to  such 
matters,  upon  the  officer  or  court  before  whom  the  proceedings 
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are  pending,  and  the  officer  or  court  shall  direct  an  assignment 
accordingly."  2  E.  S.  21,  §  26;  3  R.  S.  6th  ed.  18,  §  31 ;  2 
Edm.  22  ;"l  Fay's  Dig.  371. 

§  52.  Assignment,  to  whom  made. — "  Such  assignment 
shall  be  made  to  the  person  or  persons  who  shall  have  been 
nominated  as  assignee  or  assignees,  by  the  petitioning  creditors, 
or  by  such  a  number  of  the  said  petitioners  as  shall  have  owing 
to  them  a  major  part  of  the  debts,  constituting  the  two-thirds 
as  herein  required."  2  R  S.  21,  §  27 ;  3  E.  S.  6th  ed.  18,  §  32  ; 
2  Edm.  22 ;  1  Fay's  Dig.  372. 

No  method  is  provided  by  the  statute  for  the  choice  of  an 
assignee  by  the  creditors.  The  usual  practice  is  to  name  in  the 
petition,  the  assignee  to  whom  the  creditors  desire  that  the  as- 
signment should  be  made. 

§  53.  Effect  of  assignment. — "  Such  assignment  shall  vest 
in  the  assignees  all  the  interest  of  such  insolvent  at  the  time  of 
executing  the  same,  in  any  estate  or  property,  real  or  personal, 
whether  such  interest  be  legal  or  equitable  ;  but  no  contingent 
interest  shall  pass  to  the  assignees  by  virtue  of  such  assignment, 
unless  the  same  shall  become  vested  within  three  years  after  the 
making  of  the  assignment ;  and  in  case  of  its  becoming  so 
vested,  it  shall  pass  to  the  assignees  in  the  same  manner  as  it 
would  have  vested  in  such  insolvent  if  no  assignment  had  been 
made  by  him."  2  E.  S.  21,  §  28 ;  3  E.  S.  6th  ed.  18,  §  33  ;  2 
Edm.  22  ;  1  Fay's  Dig.  372. 

If  the  proceeeings  in  which  the  assignment  is  made,  are 
void  for  want  of  jurisdiction  in  the  officer  before  whom  they 
are  had,  an  assignment  made  in  the  course  of  such  proceedings 
is  likewise  void,  and  vests  no  legal  title  in  the  assignee.  The 
mention  of  a  nominal  pecuniary  consideration  in  the  assignment 
is  not  material.  The  assignment  creates  a  statutory  trust,  and 
conveys  no  other  estate  or  interest  than  that  required  for  that 
purpose,  and  the  assignee  is  invested  with  no  other  trust  or  in- 
terest than  that  described  by  the  statute,  merely  by  the  inser- 
tion of  a  nominal  consideration.  Rockwell  v.  MoOovern,  69 
N.  T.  294 ;  see  Rockwell  v.  Brown,  11  Abb.  Pr.  E".  S.  400 ; 
s.  0.  33  ]Sr.  T.  Supr.  Ct.  (J.  &  S.)  380 ;  42  How.  Pr.  226  ;  54 
K  Y.  210 ;  40  N.  T.  Supr.  Ct.  (J.  &  S.)  418. 
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An  assignmeBt  by  the  insolvent  of  all  his  estate,  real  and 
personal,  passes  the  title  to  all  the  lands  which  he  owns,  without 
further  description,  and  whether  speciiied  in  the  inventory  or 
not.  Boseboom  v.  Mosher,  2  Den.  61.  Property  conveyed  by 
the  debtor  in  fraud  of  the  rights  of  creditors,  passes  to  the  as- 
signees. Law  of  1858,  ch.  314 ;  2  "R.  S.  6th  ed.  146 ;  and  see 
Ward  V.  Van  Bdkkelen,  2  Paige,  289. 

Property  held  in  trust  does  not  pass  by  the  assignment,  and 
if  such  property  remains  in  specie  or  in  goods,  or  notes  or  other 
choses  in  action,  the  cestui  que  trust  is  entitled  to  the  property, 
and  not  the  general  creditors  of  the  insolvent.  Kijp  v.  Bamk 
of  New  Yorh,  10  Johns.  63 ;  see  Kennedy  v.  Strong,  Id.  289. 

The  title  of  the  property  of  the  insolvent  is  not  affected  by 
his  proceedings  in  insolvency  until  actual  assignment  under  the 
statute.    Bailey  v.  Burton,  8  Wend.  339 ;  see  ante,  §  48. 

§  54,  When  discharge  to  ie  granted. — "  Upon  such  insol- 
vent's producing  a  certificate  under  the  hands  and  seals  of  the 
assignees,  executed  in  the  presence  of  such  ofiicer,  or  of  two 
witnesses,  and  proved  by  the  affidavit  of  one  of  them,  stating 
that  such  insolvent  has  assigned  and  delivered,  for  the  use  of 
all  his  creditors,  all  his  estate  so  directed  to  be  assigned,  and  all 
the  books,  vouchers  and  securities  relating  to  the  same,  and 
upon  his  also  producing  a  certificate  of  the  county  clerk,  that 
such  assignment  has  been  duly  recorded  in  his  office,  the  officer 
or  court  who  directed  such  assignment,  shall  grant  to  such  in- 
solvent a  discharge  from  his  debts  and  from  imprisonment, 
which  shall  have  the  effect  declared  in  the  succeeding  sections 
of  this  article."  2  E.  S.  21,  §§  29,  34  ;  3  E.  S.  6th  ed.  18,  §  34 ; 
2  Edm.  22 ;  1  Fay's  Dig.  372. 

§  55.  Proceedings  wJien  assignee  refuses  to  sign  certifi- 
cate.— "  Whenever  any  assignment  shall  have  been  executed  to 
one  or  more  assignees,  appointed  pursuant  to  the  provisions  of 
the  third,  fourth,  fifth  or  sixth  articles  of  this  title,  and  they, 
or  any  of  them,  shall  refuse  to  sign  a  certificate  of  the  fact  that 
such  assignment  has  been  executed,  upon  complaint  made  to 
the  officer  or  court  who  directed  such  assignment,  the  assignee 
so  refusing  shall  be  cited  to  appear,  and  the  matter  shall  be  in- 
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vestigated."      2  K.  S.  38,  §  23 ;    3  E.  S.  6th  ed.  31,  §  23  ;    2 
Edm.  39  ;  1  Fay's  Dig.  384. 

"  If  it  shall  appear  that  such  assignment  has  been  duly  ex- 
ecuted, and  that  such  insolvent  has  delivered  all  his  estate ' 
directed  to  be  assigned,  and  all  the  books,  vouchers  and  securi- 
ties  relating  to  the  same,  capable  of  delivery,  such  officer  or 
court  may  grant  a  discharge  of  the  debtor,  notwithstanding  the 
refusal  of  the  assignees  to  certify  the  fact  of  an  assignment." 

2  K.  S.  38,  §  24 ;  3  K.  S.  6th  ed.  31,  §  24  ;  2  Edm.  39  ;  1  Fay's 
Dig.  385. 

"  Or,  in  such  case,  the  officer  or  court  may  revoke  the  ap- 
pointment of  assignees,  and  grant  a  certificate  of  such  revoca- 
tion, which  shall  be  recorded  in  the  office  of  the  clerk  of  the 
county;  and  thereupon  the  assignment  that  may  have  been 
previously  executed  to  the  assignees  so  refusing  to  certify,  shall 
be  void."  2  E.  S.  39,  §  25  ;  3  E.  S.  6th  ed.  31,  §  25  ;  2  Edm. 
40 ;  1  Fay's  Dig.  385. 

"  The  officer  or  court  shall  thereupon  direct  a  new  assign- 
ment to  be  made  to  such  persons  as  shall  be  appointed  for  that 
purpose ;  and  in  case  of  such  new  assignment  being  executed, 
the  certificate  of  the  assignees  to  the  fact,  shall  be  required  in 
the  same  manner  as  of  the  first  assignees."     2  E.  S.  39,  §  26  ; 

3  E.  S.  6th  ed.  31,  §  26 ;  2  Edm.  40 ;  1  Fay's  Dig.  385. 

§  56.  The  discharge. — "  This  article  being  a  revisal  and 
continuation  of  the  act  entitled  '  an  act  for  giving  relief  in 
cases  of  insolvency,'  passed  the  twelfth  day  of  April,  one 
thousand  eight  hundred  and  thirteen,  a  discharge  granted  pur- 
suant to  the  provisions  hereof  shall  discharge  and  exonerate 
such  insolvent  from  all  debts  due  at  the  time  of  the  assignment, 
or  contracted  before  that  time  though  payable  afterwards, 
founded  upon  contracts  made  since  the  said  twelfth  day  of 
April,  one  thousand  eight  hundred  and  thirteen,  within  this 
State,  or  to  be  executed  within  this  State ;  and  from  all  debts 
owing  to  persons  resident  within  this  State  at  the  time  of  the 
first  publication  of  the  notice  of  the  application  for  such  dis- 
charge,, or  owing  to  persons  not  residing  within  this  State  who 
united  in  the  petition  for  his  discharge,  or  who  shall  accept  a 
i 
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dividend  from  his  estate."     2  R.  S.  22,  §  30  ;    3  R.  S.  6th  ed. 
18,  §  35  ;  2  Edm.  22 ;  1  Fay's  Dig.  372. 

The  reviser's  original  note  to  this  section  (§  30)  is  as  fol- 
lows :  "  In  drawing  this  section,  an  effort  has  been  made  to 
conform  it  to  the  decisions  of  the  Supreme  Court  of  the  United 
States  in  the  cases  of  Sturges  v.  Crowninshield,  4  Wheat.  122 ; 
McMiUen  v.  McNeil,  lb.  209,  and  Ogden  v.  Saunders,  12 
Wheat.  213  ;  and  to  the  decision  in  Baker  v.  Wheaton,  5  Mass. 
^509.  It  would  be  difficult  to  abstract  those  cases  further  than 
is  done  by  the  section  itself.  It  has  been  thought  advisable  to 
declare  expressly  that  this  article  is  a  re-enactment  of  the  act  of 
1813,  so  as  to  include  contracts  made  after  the  passage  of  that 
act,  according  to  the  decision  of  the  Supreme  Court  in  19  Johns. 
153  {Matter  of  Wendell).  'The  principle  in  that  case  was,  that 
no  act  by  which  greater  facilities  are  given  to  obtain  a  dis- 
charge, can  affect  a  contract  made  previous  to  its  passage.  This 
principle  has  been  scrupulously  observed  in  the  revision  of  this 
article,  while  greater  facilities  have  been  given  to  creditors  to 
detect  frauds." 

§  57.  Form  of  the  discharge. — The  discharge  shoiild  be 
drawn  with  care.  Its  recitals  are  conclusive  evidence  of  the 
statutory  proceedings  and  facts,  except  those  which  are  neces- 
sary to  confer  jurisdiction.  Stanton  v.  J?Uis,  12  N.  Y.  575. 
If  it  contains  a  recital  of  all  the  facts,  showing  that  the  officer 
had  general  and  special  jurisdiction  of  the  case,  it  is  of  itself 
sufficient  evidence  of  the  proceedings,  without  producing  the 
record.  O'Connell  v.  Sutherland,  16  Abb.  Pr.  460,  note; 
Barber  v.  Winslow,  12  Wend.  102  ;  Carpenter  v.  White,  3  J. 
B.  Moore,  231 ;  Jenks  v.  Steblins,  11  Johns.  224 ;  Lester  v. 
Thompson,  1  Johns.  300.  And  when  it  contains  such  recitals, 
it  furnishes  protection  to  an  officer  who  acts  under  it,  as,  for  in- 
stance, a  sheriff  who  discharges  a  prisoner.  JBullymore  v. 
Cooper,  46  N.  Y.  236.  But  the  recitals  in  the  discharge  are 
not  the  only  evidence  of  the  regularity  of  the  proceedings. 
Bullymore  v.  Cooper,  supra.  Nor  does  an  omission  in  the 
discharge  to  state  the  performance  of  an  act  which  is  required 
by  the  statute  to  be  done,  raise  a  legal  presumption  that  it  was 
not  done.    Salters  v.  Tohias,  3  Paige,  338. 
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It  is  merely  prima  facie  evidence  of  the  facts  necessary  to 
confer  jurisdiction,  and  it  may  be  avoided  in  a  collateral  action 
by  proof  of  the  non-existence  of  such  facts.  Morrow  v.  Free- 
mam,,  61  N.  T.  615  ;  Hale  v.  Sweet,  40  N.  Y.  97;  Stanton  v. 
EUis,  12  N.  Y.  575. 

When  the  discharge  stated  that  the  officer  was  satisfied  that 
the  debtor  had  conformed  in  all  things  to  those  matters  required 
•of  him,  according  to  the  true  intent  and  meaning  of  the  act, 
before  he  directed  an  assignment,  this  was  held  to  be  a  sufficient 
averment  of  the  facts.  Roosevelt  v.,  Kellogg^  20  Johns.  208, 
211.  So  if  it  states  that  the  insolvent  has  assigned  "  all  his 
estate,  both  in  law  and  in  equity,  in  possession,  reversion,  and 
remainder,"  it  is  enough.  Roosevelt  v.  Kellogg,  supra.  And 
if  it  does  not  except  foreign  creditors,  that  does  not  effijct  its 
validity  as  against  creditors  of  the  United  States.     Ibid. 

For  form  of  discharge,  see  Soule  v.  Chase,  1  Abb.  Pr.  N. 
S.  48,  49. 

§  58.  When  the  dischmrge  takes  effect. — The  insolvent  is 
discharged  from  "  all  debts  due  at  the  time  of  the  assignment, 
or  contracted  before  that  time,  though  payable  afterwards, 
founded  upon  contracts  made  since  the  12th  day  of  April,  1813." 
Under  the  act  of  1813,  and  the  construction  put  upon  it  in  Mc- 
iNeilly  V.  Kichardson  (4  Cow.  607),  the  discharge  took  effect  as 
of  the  date  of  the  presentation  of  the  petition,  but,  under  the 
language  of  the  Uevised  Statutes,  the  time  of  making  the  as- 
signment is  the  period  designated  for  the  discharge  to  begin  to 
operate.  Anon.  £dm.  Sel.  Cas.  188;  Thompson  v.  Hewett, 
6  Hill,  255. 

Under  a  succeeding  section  (see  post,  §  74),  it  is  provided 
that  the  petition  and  other  papers  upon  which  the  discharge  is 
granted,  shall  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  the  insolvent  resided  at  the  time  of  presenting  his  peti- 
tion, or  such  discharge  shall  be  inoperative  until  such  papers 
shall  be  duly  filed  and  recorded.  Under  this  section,  where  an 
execution  was  levied  upon  a  debt  otherwise  discharged,  after 
the  expiration  of  three  months,  and  before  the  filing  and  re- 
cording of  the  papers  as  required,  the  court  refused  relief  to 
the  debtor.    Barnes  v.  Gill,  13  Abb.  Pr.  N.  S.  169. 
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§  59.  What  debts  may  le  discharged. — It  seems  to  be  a 
general  and  well  settled  rule,  that  if  the  creditor  at  the  time  of 
the  assignment  by  the  insolvent  debtor  has  not  a  certain  debt 
due  and  owing,  to  which  he  can  attest  by  oath  so  as  to  entitle 
him  to  a  dividend  of  the  insolvent's  effects,  he  will  not  be  barred 
by  the  discharge.  Mechanics'  c&  Farmers'  Bank  v.  Capron, 
15  Johns,  467 ;  Gardner  v.  Lay,  2  Daly,  113 ;  Andrus  v.  War- 
ing, 20  Johns.  152 ;  Ransom  v.  Keyes,  9  Cow.  128 ;  Buel  v. 
Gordon,  6  Johns.  1 26 ;  Frost  v.  Garter,  1  Johns.  Cas.  Y3. 
But  debts  existing,  though  payable  in  the  future,  are  within  the 
act.  Workman  v.  Leake,  Cowp.  22 ;  s.  c.  LoflFts,  433.  And 
where  a  bond  has  become  forfeited  prior  to  the  assignment,  and 
the  sum  due  is  capable  of  liquidation,  the  demand  upon  the 
bond  is  barred  by  the  discharge.  Clinton  v.  Hart,  1  Johns. 
375 ;  Sammon  v.  Miller,  3  Bam.  &  Adol.  596. 

So  an  implied  warranty  of  title  of  genuineness  by  one  who 
transfers  negotiable  paper,  if  it  turns  out  to  be  false,  is  broken 
the  instant  of  the  transfer,  and  the  liability  is  therefore  dis- 
charged by  a  subsequent  discharge  in  insolvency,  though  the 
defect  be  not  discovered  until  after  the  discharge.  Murray  v. 
Judah,  6  Cow.  484. 

The  act  does  not  apply  to  liabilities  for  torts,  such  as  libel, 
trespass,  and  the  like.  Zinn  v.  Ritterman,  2  Abb.  Pr.  IST.  S. 
261 ;  Crouch  v.  Gridley,  6  Hill,  250  ;  Strong  v.  WhiU,  9  Johns. 
161;  Owen  v.  Routh,  14  Com.  Ben.  372;  Lloyd  v.  Neele,  2 
Chitty,  222 ;  Lloyd  v.  Peel,  3  Bar.  &  Aid.  407.  So  under  the 
bankrupt  law  of  1867.  Ln  re  Hennocksburgh,  1  N.  B.  E.  37; 
Ln  re  Sutherland,  3  Id.  314. 

In  the  case  of  an  action  against  carriers  for  a  breach  of  their 
duty,  the  cause  of  action  is  founded  upon  a  contract,  and  the 
plaintiff  cannot  elude  the  effect  of  a  discharge  by  bringing  an 
action  sounding  in  tort.  So  held  under  the  bankrupt  act  of  1841. 
Campbell  v.  Perkins,  8  ]S".  Y.  430. 

But  when  the  claim  for  damages  has  become  a  debt  by  being 
converted  into  judgment  before  the  assignment,  it  is  within  the 
statute.  Luther  v.  Deyo,  17  Wend.  629 ;  Deyo  v.  Tan  Yalken- 
lurgh,  5  Hill,  242  ;  Stewart  v.  Killmar,  17  Wend.  630,  note  ; 
Ex  parte  Thayer,  4  Cow.  66  ;  People  v.  Marine  Court,  3  Cow. 
366  ;  see  Smith  v.  Bennett,  17  Wend.  479  ;  Ex  parte  Smith, 
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-5  Cow.  276.  So  under  the  late  bankrupt  law.  Li  re  Hermocks- 
lurgh,  1  N.  B.  E.  37  ;  In  re  Sidle,  2N.  B.  E.  220  ;  In  re  Shee- 
Aan,  8  IST.  B.  E.  345. 

The   report   of  a  referee,  or  the  verdict  of  a  jury,  does 
not  change  the  nature  of  the  demand.     Kellogg  v.  Schuyler,  2 
Den.  73 ;  Crouch  v.   Oridley,  6  Hill,  250 ;  Black  v.  McClel- 
land, 12  KB.  E.  481 ;  In  re  Maylen,  15  Id.  468;  Wilmer  y. 
White,  6  Bing.  291. 

The  discharge  does  not  bar  a  claim  against  the  insolvent 
as  a  factor  or  trustee  for  goods  delivered  to  him  to  be  sold  for 
account  of  the  owner  or  consignor.  Kennedy  v.  Strong,  10 
Johns.  289,  approved  s.  c.  14  Johns.  128. 

Under  the  bankrupt  law,  debts  created  while  acting  in 
^ny  fiduciary  character  were  not  discharged.  See  In  re  Seymour, 
1  N.  B.  E.  29  ;  In  re  Kimball,  2  Id.  204 ;  LemeJce  v.  Booth,  5 
Id.  351 ;  Treadwell  v.  Halloway,  12  Id.  61 ;  Meador  v.  Sharpe, 
14  Id.  490  ;  Johnson  v.  Wordin,  13  Id.  335  ;  Grover  v.  Clinton, 
8  Id.  17 ;  Owsley  v.  Colin,  15  Id.  489  ;  Coonan  v.  Cothey,  104 
Mass.  245. 

A  discharge  in  bankruptcy  does  not  affect  a  fine  for  con- 
tempt, and  if  one  is  discharged  from  imprisonment  on  that 
ground,  he  may  be  re-arrested.  Spaulding  v.  The  People,  7 
urn,  351 ;  affi'g  10  Paige,  284 ;  affi'd  4  How.  U.  S.  21 ;  see  Chap- 
ter YII. 

The  burden  of  proof  is  on  the  party  who  seeks  to  show  that 
a  discharge  of  the  debtor  does  not  operate  upon  a  certain  claim 
because  not  provable  at  the  time  of  the  discharge.  Ha/rrison 
V.  Lourie,  49  How.  Pr.  124. 

When  it  is  impossible  to  determine  from  the  pleadings  in  a 
suit  whether  the  plaintiffs  claim  is  on  contract  or  tort,  the  cred- 
itor must  establish  by  other  evidence  that  it  is  in  tort.  Harri- 
son V.  Lowrie,  supra,  Monnell,  Ch.  J.     See  post.  Chapter  YI. 

A  discharge  does  not  operate  on  continuing  contracts  so  as 
to  permit  the  bankrupt  or  insolvent  to  enjoy  the  benefits,  and 
exempt  him  from  the  liabilities  of  his  contract.  Stinemeis 
V.  Ainslie,  4  Den.  573 ;  Bohinson  v.  Pesant,  53  !N".  Y.  419. 
Thas  a  discharge  is  no  bar  to  an  action  on  an  express  cove- 
nant to  pay  rent,  accruing  subsequent  to  the  insolvent's  dis- 
'Charge.  Lansing  v.  Pendergast,  9  Johns.  127;  Frost  v. 
■Carter,  1  Johns.  Cas.  73 ;   see  Hendricks  v.  Judah,  2  Caines, 


54  THE  TWO-THIRD  ACT.  [oH.  IV. 

25  ;  Stinemets  v.  Ainslie,  supra ;  Newton  v.  Scott,  9  M.  &  "W. 
434 ;  s.  0.  10  Id.  470.  Nor  is  it  a  bar  to  an  action  broBght  by 
the  assignee  of  a  policy  of  insurance  against  the  defendant  for 
not  paying  the  annual  premium  to  keep  the  insurance  on  foot. 
La  Caste  v.  Oilliman,  1  Price,  315  ;  Bennett  v.  Burton,  4  Per. 
&  Dav.  313. 

§  60.  Discha/rge  of  sureties — Bail. — The  discharge  of  the 
principal  debtor  under  the  insolvent  law,  does  not,  as  a  general 
principle,  discharge  the  surety.  Buel  v.  Gordon,  6  Johns.  126 ; 
Sail  V.  Fowler,  6  Hill,  630 ;  Bowery  8av.  Bank  v.  Clinton,  2 
Sandf .  113  ;  Storms  v.  Waddell,  2  Sandf .  Oh.  494 ;  Page  v.  Bus- 
sell,  2  M.  &  S.  551 ;  Welsh  v.  Welsh,  4  M.  &  S.  333  ;  Soulten  v. 
Soulten,  6  B.  &  Aid.  852 ;  but  see  More  v.  Fame,  12  Wend. 
123.  Such  is  the  express  provision  of  the  bankrupt  act.  R.  S. 
U.  S.  §  5118. 

And  bail  are  not  discharged  by  the  discharge  of  their  prin- 
cipal after  they  have  become  fixed.    Hall  v.  Fowler,  6  Hill,  630. 

But  before  the  liability  of  the  bail  has  become  fixed,  the 
discharge  of  the  principal  operates  as  an  exoneretur.  Kane  v. 
Ingraham,  2  Johns.  Gas.  403  ;  Merchants'  Bank  v.  Moore,  2 
Johns.  294.  But  if  the  defendant  fail  to  plead  his  discharge 
through  neglect,  thfe  bail  cannot  be  discharged  on  motion  after 
judgment.     Post  v.  Riley,  18  Johns.  54. 

If  the  surety  pay  the  debt  after  the  principal  is  discharged, 
it  is  not  altogether  free  from  doubt  whether  he  can  recover 
against  the  discharged  principal.  It  has  been  held  that  a  dis- 
charge under  the  bankrupt  law  of  1841  was  a  bar  to  an  action 
for  contribution  brought  by  a  surety  against  his  discharged 
co-surety.  Tobias  v.  Eogers  (13  N.  Y.  59),  and  in  Mace 
V.  Wells  (7  How.  U.  S.  272),  under  the  same  act,  it  was  held 
that  where  a  surety  on  a  note  had  paid  it  after  the  maker  had 
been  discharged  in  bankruptcy,  the  surety  had  lost  his  recourse 
against  the  maker.  See  Morse  v.  Hovey,  1  Sandf.  Ch.  187,  and 
under  the  bankrupt  law  of  1867,  see  Reily  v.  The  People,  16 
N.  B.  R.  96.  The  principle  of  these  decisions  is  that  the  surety 
might  have  proved  his  debt  in  bankruptcy,  but  under  our  stat- 
ute the  surety  could  not  prove  his  claim  until  after  payment, 
and  when  the  payment  is  not  made  until  after  the  discharge  is 
granted,  his  claim  against  the  principal  is  not  barred.     Buel  v. 
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Gordon,  6  Jolins.  126 ;  and  see  Powell  v.  Eason,  8  Bing.  23  ; 
Roeken  v.  Browne,  4  Bing.  N.  C.  400 ;  Abbott  v.  Bruere,  5 
Bing.  N.  C.  598  ;  'Emery  v.  Clarhe,  2  0.  B.  N.  S.  591 ;  Litten 
V.  Dalton,  17  0.  B.  N.  S.  1T8. 

§  61.  Discharge  of  joint  debtors. — Where  one  of  two  joint 
debtors  is  discliarged  from  all  Ms  debts,  that  is  a  discharge  from 
his  joint  as  well  as  his  separate  debts.  Willson  v.  Oomperts, 
1 1  Johns.  193  ;  see  Robertson  v.  Smith,  18  Johns.  459.  But 
the  discharge  of  one  joint  debtor  does  not  discharge  the  others. 
Tooker  v.  Bennett,  3  Cai.  4  ;  Moore  v.  Paine,  12  Wend.  123, 
125.  See  Alger  v.  Raymond,  1  Bosw.  418.  So  under  the 
bankrupt  law  of  1867  ;  see  U.  S.  E.  S.  §  5718. 

If ,  after  the  discharge  of  one,  the  other  joint  debtor  pays 
the  debt,  he  may  then  have  his  action  over  against  the  dis- 
charged debtor.  Fo-rd  v.  Andrews,  9  Wend.  312 ;  Frost  v. 
Garter,  1  Johns.  Cas.  73 ;  see  Ellsworth  v.  Galdwell,  18  Abb. 
Pr.  20 ;  B.  0.  27  How.  Pr.  188  ;  48  N.  T.  680. 

§  62.  Judgments. — A  discharge  extinguishes  a  previous 
judgment,  and  where  the  judgment  creditor  proceeded  to  en- 
force such  a  judgment  by  arresting  the  judgment  debtor,  both 
he  and  the  attorney  who  issued  the  execution,  were  held  liable 
in  an  action  for  false  imprisonment.  Peyoy.  Van  Yolkenburgh, 
5  Hill,  242.  This,  of  course,  will  not  prevent  the  judgment 
creditor  from  bringing  an  action  upon  the  judgment  in  which 
the  validity  of  the  discharge  can  be  tried. 

Under  the  insolvent  laws  a  case  rarely  happens  where  a 
judgment  is  recovered  intermediate  the  assignment  and  the  dis- 
charge. Under  the  bankrupt  laws  the  question  has  frequently 
arisen,  whether  such  a  judgment  merges  the  original  claim  and 
becomes  a  new  debt  arising  subsequent  to  the  filing  of  the  pe- 
tition. 

In  this  State  it  is  now  settled  that  where  the  judgment  is 
obtained  after  the  discharge  upon  a  debt  provable  in  bankrupt- 
cy, the  judgment  is  not  a  new  debt.  Monroe  v.  Upton,  50  JN'. 
T.  593,  597;  Glark  v.  Rowling,  3  N.  Y.  216;  Presser  v. 
Brooks,  3  Barb.  429 ;  Fox  v.  Woodruff,  9  Barb.  498 ;  In  re 
Stevens,  4  N.  B.  E.  122  ;  In  re  Brown,  3  Id.  145  ;  In  re  Viok- 
ery,  3  Id.  171 ;  but  see  Thompson  v.  Hervitt,  6  HiU,  254 ;  Kel- 
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y>gg  T.  Schuyler.  2  Den.  73  ;  Johnson  v.  Fiizhugh,  3  Barb.  Ch. 
360 ;  In  re  WiUiams,  3  N.  B.  R.  74;  In  re  GaUison,  Id.  353 : 
Mansfield^ s  Case,  6  Id.  38S. 

But  where  a  judgment  for  costs  is  given  against  a  party  who 
has  obtained  a  discharge  while  the  action  was  pending,  the  dis- 
charge does  not  bar  a  recovery  on  the  judgment.  Stebbins  v. 
WilJson,  14  Johns.  403 ;  Gardner  v.  Lay,  2  Daly,  113 ;  see 
Wilhins  v.  Wai^en,  14  Shipley  (Me.)  43S.  It  was  held  other- 
wise in  the  case  of  a  discharge  under  the  bankrupt  act  of  1841. 
Leavitt  T.  Baldwin,  4  Edw.  Ch.  2S9. 

"Where  a  bankrupt  recovers  costs,  after  his  discharge,  against 
a  creditor,  the  creditor  cannot  have  such  costs  offset  against  the 
amount  which  was  due  to  him  before  the  discharge.  JlicMes 
T.  Brayton,  10  Paige,  138. 

Where  a  judgment  is  given  against  an  insolvent  for  costs, 
before  the  discharge,  it  is  immaterial  whether  the  costs  are  or 
are  not  taxed  before  the  discharge.  They  are  capable  of  liqui- 
dation, and  the  judgment  is  discharged.  Waine  v.  Constant,  5 
Johns.  135  ;  Thomas  v.  Striker,  3  Johns.  Cas.  91 ;  s.  c.  5  Johns. 
135,  note. 

In  Cone  t.  Whitaker  (2  Johns.  Cas.  280),  the  judgment  of 
non-suit  was  entered  prior  to  the  discharge,  but  the  costs  were 
not  taxed  until  after  the  discharge,  it  was  held  that  the  costs 
were  not  a  debt  until  taxation,  and  of  course  were  not  affected 
by  the  discharge.  In  the  case  of  Tfaine  t.  Constant  (5  Johns. 
135),  this  rule  seems  to  be  shaken.  «  It  was  there  held,  that 
where  the  judgment  of  non-suit  is  before  the  discharge,  although 
the  roll  may  be  signed,  and  costs  taxed  afterwards,  still  the 
costs  are  barred  by  the  discharge. 

Where  the  plaintiff,  in  an  action  commenced  before  he  ob- 
tains a  discharge,  is  non-suited,  in  such  action,  after  the  dis- 
charge, the  costs  of  the  action  are  not  affected  by  the  discharge. 
Stehhins  v.  Willson,  14  Johns.  403. 

Where  an  action  was  brought  on  a  judgment  obtained  after 
the  passage  of  the  act,  upon  debts  contracted  prior  to  the  act,  it 
was  held  that  the  plaintiff  might  go  behind  the  judgment  to 
show  the  date  of  the  contract  for  the  purpose  of  evading  a  sub- 
sequent discharge  under  the  insolvent  laws.  Wyman  v.  Mitchell, 
1  Cow.  316. 
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And  in  Lester  v.  Christalar  (1  Daly,  29),  where  the  action 
was  upon  a  judgment  obtained  in  this  State  by  a  non-resident, 
it  was  held  that  the  judgment  did  not  constitute  a  new  debt,  so 
as  to  render  it  a  contract  made  within  this  State.  See  Hay- 
mond  V.  Merchant,  3  Cow.  14T. 

§  63.  Discharge  of  liability  as  indorser  or  malcer  of  note. 
— "  With  respect  to  all  contracts  which  shall  be  made  after  this 
article  shall  commence  and  take  eflPect  as  a  law,  every  such  dis- 
charge shall  also  exonerate  such  insolvents  from  all  liabilities 
incurred  by  him  by  making  or  indorsing  any  promissory  note, 
or  bill  of  exchange,  previous  to  the  execution  of  his  assignment ; 
or  incurred  by  him  in  consequence  of  the  payment  by  any  party 
to  such  note  or  bill,  of  the  whole  or  any  part  of  the  money  se- 
cured thereby,  whether  such  payment  be  made  prior  or  subse- 
quent to  the  execution  of  the  assignment  by  such  insolvent."  2 
R  S.  22,  §  31 ;  3  E.  S.  6th  ed.  18,  §  36 ;  2  Edm.  23  ;  1  Fay's 
Dig.  372.  , 

The  insolvent  act  of  1813,  extended  the  discharge  only  to 
such  debts  as  were  due  at  the  time  of  the  assignment  of  the  in- 
solvent's estate,  and  debts  contracted  before  that  time,  though 
payable  afterwards.  Therefore,  if  an  indorser  of  a  promissory 
note  paid  it  after  the  maker  had  been  discharged  under  the  in- 
solvent act,  he  could  still  recover  the  amount  from  the  maker, 
whose  discharge  would  be  no  bar  to  the  action,  jprost  v.  Carter, 
1  Johns.  Cas.  73 ;  s.  c.  2  Caines,  311 ;  Mechanics  c&  Farmers 
Bank  Y.Capron,  15  Johns.  468  ;  Ainslie  v.  Wilson,  7  Cow.  662. 
The  act  of  1819  (Laws  of  1819,  p.  118,  §  11),  went  so  far  in 
changing  the  law  as  so  pronounced,  as  to  exonerate,  by  the  dis- 
charge, the  indorser  of  a  promissory  note,  though  the  note  had 
not  become  due  at  the  time  of  the  discharge,  and  permitted  the 
holder  to  come  in  for  a  dividend  in  the  same  manner  as  if  the 
bill  was  due.  The  Revised  Statutes  (1830)  extended  the  pro- 
tection of  the  discharge  to  the  maker  as  well  as  the  indorser  of 
a  promissory  note.     Ford  v.  Andrews,  9  "Wend.  312. 

Where  the  holder  of  a  dishonored  note  joined  in  a  petition 
for  a  discharge  of  the  maker,  a  prior  indorser  who  subsequently 
took  up  the  note,  was  held  to  have  done  so  in  his  own  wrong, 
when  under  no  legal  obligation  to  do  so,  and  therefore  he  had 
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no  remedy  over  against  the  discharged  maker.     Lynch  v.  Hey- 
noMs,  16  Johns.  41. 

The  effect  of  a  discharge  upon  negotiable  paper  is  to  destroy 
its  negotiability.  It  discharges  the  debt  for  which  the  note  is 
given ;  the  note  becomes  functus  officio,  and  the  person  to 
whom  it  is  transferred  after  the  discharge,  acquires  no  right  to 
maintain  an  action  upon  it.  Dupuy  v.  Swartz,  3  Wend.  135  ; 
Moore  v.  Viele,  4  Id.  420. 

§  64.  Debts  due  the  United  States. — "  No  debt  or  duty  to 
the  United  States  shall  be  in  any  way  affected  by  a  discharge 
under  the  provisions  of  this  title  ;  nor  can  any  debtor  of  the 
United  States  be  discharged  or  exonerated  from  imprisonment 
by  any  proceedings  under  this  title,  in  any  suit  or  proceeding 
founded  upon  a  debt  to  the  United  States."  2  E.  S.  39,  §  29 ; 
8  E.  S.  6th  ed.  32,  §  29  ;  2  Edm.  40 ;  1  Fay's  Dig.  385. 

§  65.  DeMs  due  the  State  of  New  YorJc. — "  All  debts  and 
duties  to  this  State,  except  for  taxes,  and  for  money  received  or 
collected  by  any  person  as  a  public  officer,  or  in  a  fiduciary  ca- 
pacity, shall  be  affected  by  proceedings  under  this  title,  in  the 
same  manner  as  debts  to  individuals  ;  and  debtors  may  be  dis- 
charged and  exonerated  from  imprisonment,  in  suits  brought  in 
the  name  of  the  State,  in  the  same  manner  as  in  suits  by  indi- 
viduals (except  for  money  received  or  collected  as  aforesaid), 
and  in  such  cases,  whenever  it  shall  be  necessary  to  serve  any 
notice  upon  plaintiffs,  according  to  the  provisions  of  this  title, 
the  same  may  be  served  on  the  attorney-general,  who  shall, 
in  all  proceedings  under  this  title,  represent  the  State."  2  E. 
S.  39,  §  30,  as  amended  by  Laws  of  1859,  eh.  2 ;  3  E.  S.  6th  ed. 
32,  §  30  ;  2  Edm.  40  ;  1  Fay's  Dig.  385. 

Previous  to  the  Eevised  Statutes,  it  had  been  decided  that 
the  people  of  the  State  were  not  bound  by  the  insolvent  laws, 
unless  expressly  named.  People  v.  Herkimer,  4  Cow.  345  ; 
People  V.  Eossiter,  Id.  143 ;  Anon.  1  Atk.  262  ;  Rex  v.  Pix- 
ley,  Bunb.  202. 

§  66.  Dischwrge,   how  pleaded;   when  a  har. — "In  any 

action  which  shall  be   brought  against   such  insolvent  or  his 
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personal  representatives,  a  discharge  granted  pursuant  to  the 
provisions  of  this  article  may  be  pleaded  or  given  in  evidence 
under  the  general  issue  and  notice  thereof,  in  bar  of  any  action 
upon  any  contract  made  by  such  insolvent  since  the  said  twelfth 
day  of  April,  one  thousand  eight  hundred  and  thirteen,  within 
this  State,  or  to  be  executed  within  this  State  ;  or  made  with  per- 
sons resident  within  this  State  at  the  time  of  the  first  publica- 
tion of  the  notice  of  the  application  for  such  discharge  ;  or  made 
with  persons  not  residing  within  this  State,  who  shall  have 
united  in  the  petition  for  such  discharge,  or  who  shall  accept  a 
dividend  from  the  estate  of  such  insolvent;  and  in  bar  of  any 
action  upon  any  liability  of  such  insolvent,  incurred  by  making 
or  indorsing  any  promissory  note  or  bill  of  exchange  previous  to 
the  execution  of  his  assignment ;  or  incurred  by  him-  in  con- 
sequence of  the  payment  by  any  party  to  such  note  or  bill,  of 
the  whole  or  any  part  of  the  money  secured  thereby,  whether 
such  payment  be  made  prior  or  subsequent  to  the  execution  of 
the  assignment  by  such  insolvent."  2  E.  S.  22,  §  32 ;  3  E.  S. 
6th  ed.  19,  §  3T ;  2  Edm.  23 ;  1  Fay's  Dig.  372. 

§  67.  When  fhe  discharge  must  he  pleaded. — When  the  dis- 
charge is  obtained  before  an  action  is  brought,  or  while  it  is 
pending,  the  debtor  must  plead  the  discharge.  It  will  be  of  no 
avail  unless  pleaded.  Cornell  v.  DaMn,  38  N.  Y.  253.  And 
when  the  discharge  is  obtained  after  the  action  is  commenced,  it 
is  not  a  matter  of  course  to  permit  the  defendant  to  plead  it  by 
supplemental  answer.  Where  the  defendant  has  been  guilty  of 
laches  or  fraud,  -or  a  strong  case  of  injustice  would  arise  by 
permitting  the  defense,  the  application  to  plead  the  discharge 
win  be  denied.  Eolyoke  v.  Adams,  59  N.  Y,  233  ;  alfi'g  8  IST. 
Y.  Supm.  (1  Hun),  223.  Thus,  in  the  case  of  Medbury  v.  Swan 
(46  N.  Y.  200),  a  delay  of  fifteen  months  was  fatal ;  and  in  Bar- 
stow  V.  Harmer  (9  N.  Y.  Supm.  Ot.  E.  [2  Hun],  333),  the  court 
denied  an  application  to  plead  a  discharge  in  bankruptcy  when 
a  long  time  had  elapsed  and  the  laches  were  unexplained.  See 
Mechanics^  Bomh  v.  Hazard,  9  Johns.  392 ;  Scott  v.  Orami, 
10  Paige,  485 ;  Carter  v.  Goodrich,  1  How.  Pr.  238 ;  Stewart 
V.  Isidor,  5  Abb.  JST.  S.  68. 

If  the  defendant  neglects  to  plead  the  discharge,  having  had 
an  opportunity  to  do  so,  the  court  will  not,  as  a  rule,  afterwards 
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relieve  him  against  the  judgrnent  on  motion.  Rudge  v.  Bundle, 
1  ¥.  Y.  Supm.  (T.  &  G.)  649 ;  Price  v.  Peters,  15  Abb.  Pr. 
197  ;  Yalkenlurgh  v.  Pederiek,  1  Johns.  Cas.  134 ;  Palmer  v. 
Hutchins,  1  Cow.  42 ;  Mechanics^  Bank  v.  Hazard,  9  Johns. 
392  ;  Disdbry  v.  Morange,  18  Id.  336  ;  Parkinson  v.  Sooville, 
19  Wend.  150 ;  8tewa/rt  v.  Green,  11  Paige,  535.  And  where 
the  defendant  obtained  his'  discharge  after  the  testimony  was 
■closed,  it  was  held  that  he  should  have  applied  for  leave  to 
plead  in  the  action,  and  could  not  be  relieved  on  motion  after 
judgment.  Price  v.  Peters,  supra.  But  where  the  debtor  was 
arrested  on  a  judgment  rendered  upon  the  same  day  upon  which 
lie  obtained  his  discharge  under  the  insolvent  act,  it  was  held 
that  he  was  entitled  to  relief  by  motion.  Baker  v.  Judges  of 
Ulster  Co.  4  Johns.  191.  And  this  is  the  rule  when  the  dis- 
charge comes  too  late  to  be  pleaded,  or  where  the  defendant,  for 
any  reason,  has  no  opportunity  of  interposing  it  as  a  defense. 
Baker  v.  Taylor,  1  Cow.  165  ;  Palmer  v.  Hutchins,  1  Cow, 
42 ;  Monroe  v.  Upton,  50  IS".  Y.  593  ;  Dresser  v.  Brooks,  3 
Barb.  429  ;  Cornell  v.  Pakin,  38  IST.  Y.  And  it  has  been  held 
that  where  the  plaintiff,  in  such  a  case,  disputes  the  validity 
of  the  discharge,  the  judgment  will  be  opened  to  permit  the 
determination  of  that  question.  Moffot  v.  Va/n  Bur  en,  1  Cow. 
44,  note ;  Baker  v.  Taylor,  1  Cow.  165 ;  Hall  v.  Cordon,  1 
How.  Pr.  100.  But  where  the  debtor  might  have  availed  him- 
self of  the  discharge  as  a  defense  to  the  action,  or  has  been 
guilty  of  gross  laches  in  making  the  motion,  relief  will  be  de- 
nied him.  Y alkenbu/rgJi  v.  Pederiok,  1  Johns.  Cas.  133  ;  Cross 
V.  Hobson,  2  Caines'  Cas.  102. 

§  68.  Manner  of  pleading  d/iscJiarge. — Under  the  old  prac- 
tice it  was  necessary  that  the  plea  should  state  facts  sufficient  to 
show  that  the  officer  acquired  jurisdiction.  Service  v.  Hermance, 
1  Johns.  91 ;  Boosevelt  v.  Kellogg,  20  Johns.  208  ;  Hines  v. 
Ballard,  11  Johns.  491 ;  Frary  v.  Pakin,  1  Johns.  75 ; 
Backeit  v.  Andross,  5  Hill,  327  ;  Spencer  v.  Beebe,  17  Wend. 
557  ;  Turner  Y.Beale,  2  Salk.  521 ;  Ladbroke  v.  James,  Willes, 
199.  But  it  is  no  longer  necessary  to  state  the  facts  conferring 
jurisdiction.  It  is  siifficient  to  state  that  the  determination  of 
the  officer  has  been  duly  given  or  made.     Livingston  v.  Oak- 
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smith,  13  Abb.  Pr.  183 ;   Hunt  v.  Butcher,  13  How.  Pr.  538. 
See  Code  of  Civ.  Pro.  §  532. 

But  since  the  statute  is  in  terms  restricted  to  certain  pre- 
scribed debts,  it  is  necessary  that  the  debtor  should  show  that 
the  debt  to  which  he  seeks  to  have  the  discharge  applied  was 
within  the  prescribed  clauses.  Thus  the  pleading  must  show 
that  the  debt  was  owing  to  a  person  resident  within  this  State 
at  the  time  of  the  first  publication  of  the  notice  of  the  appli- 
cation for  the  discharge,  or  owing  to  persons  not  residing 
within  the  State,  who  united  in  the  petition  for  the  discharge, 
or  who  accepted  a  dividend  from  the  estate.  Smith  v.  Bennett, 
17  Wend.  479. 

When  a  defendant  relies  upon  a  discharge  in  bankruptcy  in 
another  country  as  a  bar  to  the  action,  he  must  set  forth  in  his 
answer  the  statute  nnder  which  the  alleged  proceedings  were 
had,  and  certificate  granted,  and  also  such  prior  proceedings  as 
warranted  the  granting  of  the  certificate.  Philips  v.  James,  1 
Abb.  Pr.  K  S.  311. 

§  69.  Discharge,  how  available  after  judgment.  —  If 
the  discharge  is  obtained  after  judgment,  the  proper  course 
for  the  judgment  debtor,  is  to  apply  for  a  perpetual  stay  of 
execution,  on  motion.  ClarTc  v.  Howling,  3  N.  Y.  216,  227 ; 
Mather  v.  Bush,  16  Johns.  233 ;  Dresser  v,  Shufeldt,  7  How. 
Pr.  85  ;  Russell  &  Erwin  Mfg.  Co.  v.  Armstrong,  10  Abb.  Pr. 
258  ;  Boyd  v.  YanderTcemp,  1  Barb.  Ch.  273  ;  Aloott  v.  Avery, 
Id.  347.  Formerly  the  relief  in  such  cases  was  by  audita 
querela.     ClarTc  v.  Rowling,  supra. 

§  70.  Impeaching  the  discharge  in  an  action. — The  certifi- 
cate of  discharge,  when  it  contains  recitals  of  all  the  jurisdic- 
tional matters  is  evidence  of  the  regularity  of  the  proceedings, 
and  i\xnAB\\es  prima  facie  proof  of  a  valid  discharge  (see  §  57, 
ante),  but  whenever  the  discharge  is  proved  in  an  action,  either 
by  the  certificate  or  by  the  record  of  the  proceedings,  it  is  open 
to  attack  upon  any  of  the  grounds  mentioned  in  the  succeeding 
section  (see  §  76,  post),  or  for  any  defect  in  the  jurisdiction  of 
the  officer  granting  it.    Morrow  v.  Freeman,  61  N.  Y.  515^ 
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517 ;  Stmton  v.  Ellis,  12  N.  Y.  575  ;  Bale  v.  Sweet,  40  N.  Y. 
97  ;  Small  v.  AYheaton,  2  Abb.  Pr.  176,  178. 

But  no  objection  touching  the  regularity  of  the  proceeding 
merely,  and  not  relating  to  the  jurisdiction  of  the  officer,  can 
be  raised  in  a  collateral  proceeding.  The  proper  remedy  in  such 
cases  is  by  a  direct  review  of  the  proceedings  on  certiorari  or 
by  appeal.  People  v.  Stryher,  24  Barb.  660 ;  Rusher  v.  Sher- 
man, 28  Id.  416  ;  Sovle  v.  Chase,  39  N.  Y.  342. 

§  71.  ImpeacMng  the  discliarge,  on  motion. — On  a  motion 
to  set  aside  an  execution,  or  for  a  perpetual  stay,  on  the  ground 
that  the  judgment  has  been  discharged,  the  validity  of  the  dis- 
charge will  not  be  tested  upon  affidavits.  Noble  v.  Johnson,,  9 
Johns.  259  ;  Manhattan  Oil  Co.  v.  Thorn,  14  Abb.  Pr.  291, 
note  ;  Wall  v.  Thorn,  Id.  292,  note  ;  Russell  &  JErwin  Mfg. 
Co.  V.  Armst/rong,  10  Abb.  Pr.  258,  note ;  Dresser  v.  Shufeldt, 
7  How.  Pr.  85  ;  Deyo  v.  Van  Valkenhurgh,  6  Hill,  245 ;  Bus- 
sell  V.  Packard,  9  Wend.  431 ;  Rich  v.  Salinger,  11  Abb.  Pr. 
344 ;  s.  c.  14  Id.  294 ;  see  Am.  Flash  c&  Cap  Co.  v.  Son,  7 
Eobt.  233  ;  s.  c.  3  Abb.  Pr.  N.  S.  333  ;  Gardner  v.  Lay,  2 
Daly,  113.  But  it  does  not  follow  that  the  execution  must  nec- 
essarily be  set  aside.  In  a  proper  case  the  court  will  retain  the 
levy,  and  direct  a  reference  or  an  issue  to  test  the  validity  of 
the  discharge.     Stua/rt  v.  Solhinger,  14  Abb.  Pr.  291 ;  Cramer 

V.  ,  3  Sandf .  700  (where  the  proper  form   of  the  order 

is  specified),  or  the  court  may  open  the  judgment  and  permit 
the  validity  of  the  discharge  to  be  tried  in  the  action.  Baker 
V.  Taylor,  1  Cow.  166 ;  Moffot  v.  Van  Buren,  1  Cow.  44, 
note ;  Palmer  v.  Hutchins,  1  Cow.  42 ;  Bang  v.  Strong,  1 
How.  Pr.  181.  See  this  case  commented  on  in  Dresser  v.  Shu- 
feldt, 7  How.  85. 

§  72.  Debts  due  non-resident  creditors  not  d/ischarged. — 
It  is  the  settled  law  that  a  discharge  under  our  insolvent  acts 
operates  upon  all  contracts  made  between  citizens  of  this  State 
subsequent  to  the  passage  of  the  act.  The  discharge  is  in  such 
a  case  held  not  to  impair  the  obligation  of  contracts,  because, 
being  made  after  the  law,  the  parties  are  presumed  to  have  had 
reference  to  the  law,  and  impliedly  to  have  made  it  a  part  of 
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the  contract.  Nelson,  Cli.  J.,  in  Wyman  v.  Mitchell,  1  Cow. 
316,  321 ;  Mather  v.  Bush,  16  Johns.  233  ;  Roosevelt  v.  Celra, 
17  Id.  108 ;  Sturgis  v.  Crowninshield,  4  Wheat.  122  ;  Ogden 
V.  Saunders,  12  Wheat.  213  ;  Boyle  v.  Zacherie,  6  Pet.  348  ; 
Hicks  V.  HotcKkiss,  1  Johns.  Ch.  297 ;  Jacques  v.  Marquand, 
6  Cow.  497;  Bonelly  v.  Corhett,  7  N".  Y.  500. 

In  the  Matter  of  Wendell  (19  Johns.  153),  where  the  debt 
was  contracted  in  1812,  after  the  repeal  of  the  act  of  1811  (see 
ante,  §  4),  and  while  the  act  of  1801  was  in  force,  which  au- 
thorized a  discharge  on  the  petition  of  three-fourths  in  amount 
of  all  the  creditors,  and  a  debtor  subsequently  obtained  a  dis- 
charge under  the  act  of  1813,  which  permitted  a  discharge  on 
the  petition  of  two-thirds  in  amount  of  the  creditors,  it  was 
held  that  the  greater  facilities  afforded  by  the  latter  act  so  ma- 
terially changed  the  law  in  force  at  the  time  of  making  the  con- 
tract, as  to  render  the  discharge  ineffectual  as  to  that  debt. 

Debts  due  to  non-resident  creditors  are  governed  by  differ- 
ent rules. 

The  law,  as  it  stood  under  the  statutes  previous  to  1830, 
attempted  to  discharge  foreign  as  well  as  domestic  debts,  if  two- 
thirds  of  all  the  creditors  in  amount,  including  such  debts,  had 
united  in  the  petition.  Under  the  Revised  Statutes,  however, 
these  provisions  are  omitted.  The  revisers  say,  that  the  whole 
current  of  authority  settles,  beyond  dispute,  that  foreign  cred- 
itors cannot  be  affected  by  a  discharge  without  their  consent. 
They  have,  in  the  present  statute,  attempted  to  provide  for 
four  classes  of  cases  in  which  the  debt  shall  be  discharged: 
First,  where  the  contract  was  made  within  this  State  ;  Second, 
where  the  contract  was  to  be  executed  within  this  State ;  Third, 
where  the  creditor,  at  the  time  of  first  publication  of  notice, 
■was  a  resident  of  this  State  ;  and  Fourth,  waere  the  creditor, 
being  a  non-resident,  either  united  in  the  petition  for  a  dis- 
charge, or  has  accepted  a  dividend  from  the  insolvent's  estate. 
Parkinson  v.  Scoville,  19  Wend.  150.  But,  as  we  shall  see, 
the  distinction  taken  by  the  first  two  classes  named,  has  been 
ffnally  determined  by  the  courts  to  be  for  this  purpose  quite 
immaterial.  It  makes  no  difference  where  the  contract  was 
made,  or  where  it  was  to  be  executed ;    the  sole  question  is 
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wlietlier  the  parties  are  residents  of  the  State,  so  as  to  be  with- 
in the  operation  of  its  laws.    Pratt  v.  Chase,  44  ]Sr.  T.  597. 

It  appears  to  have  been  formerly  supposed  that  whatever 
effect  might  be  given  to  a  discharge  granted  by  the  courts  of 
this  State,  when  brought  in  question  in  a  foreign  tribunal,  that 
such  a  discharge  was  a  bar  to  all  suits  brought  here  upon  ante- 
cedent contracts  wherever  made.  Penniman  v.  Meigs,  9  Johns. 
328  (1812).  But  this  doctrine  was  overruled  in  the  Supreme 
Court  of  the  United  States,  in  McMullam,  v.  McNeil  (4  "Wheat. 
409 ;  Ogden  v.  Saunders  (12  Wheat.  213).  See  remarks  of 
Kent,  Chau.,  in  Hicks  v.  Hotchhiss  (7  Johns.  409).  It  was  still 
supposed  that  when  the  contract  was  made  here,  although  by 
non-residents  of  the  State,  or  where,  by  its  terms,  it  was  to  be 
executed  here,  a  discharged  under  our  insolvent  laws  would  be 
a  bar  to  an  action  here.  ParTcinson  v.  Scoville,  19  "Wend.  150 ; 
Matter  of  Wendell,  Id.  153  ;  Sherrill  v.  Rophins,  1  Cow.  103  ; 
Blanohard  v.  Russell,  13  Mass.  16 ;  Scribner  v.  Fisher,  2  Gray, 
43.  But  these  eases  were  overruled  in  the  Supreme  Court  of 
the  United  States,  in  Baldwin  v.  Hall  (1  Wall.  223 ;  s.  c.  3  Am. 
L.  Eeg,  N.  S.  462,  and  note).  See  Daly,  J.,  in  Lester  v.  Chris- 
tdlar  (1  Daly,  29,  30). 

And  in  the  case  of  Donnelly  v.  Corbett  (7  N.  Y.  500),  it 
was  held  that  a  debt  contracted  by  a  citizen  of  South  Carolina,  to 
a  citizen  of  this  State,  was  not  discharged  by  a  subsequent  dis- 
charge under  the  insolvent  laws  of  South  Carolina,  and  that 
the  discharge  was  no  bar  to  an  action  here.  See  Van  Hook  v. 
Whitlock,  26  Wend.  42. 

It  is  now  settled  by  the  decisions  of  the  Supreme  Court 
of  the  United  States,  as  well  as  by  the  decisions  of  our  own 
State,  that  insolvent  laws  have  no  extrarterritorial  efficacy,  and 
are  wholly  ineffectual  against  non-residents  of  the  State,  even 
though  the  contract  was  by  its  terms  to  be  performed  in  the 
State  granting  the  discharge,  unless  indeed  such,  non-resident 
creditor  voluntarily  becomes  a  party  to  the  insolvent  proceed- 
ings or  claims,  or  accepts  a  dividend  thereunder.  Ogden  v. 
Saunders,  12  Wheat.  213;  Cook  v.  Moffat,  5  How.  (U.  S.) 
a09 ;  Boyle  v.  Zacherie,  6  Pet.  348 ;  Baldwin  v.  Hale,  1  Wall. 
223  ;  Qilrrwrn  v.  Lockwood,  4  Wall.  409 ;  Kelly  v.  JDrury,  9 
Allen  (Mass.)  27  ;   Soule  v.  Chase,  39  N.  T.  342,  rev'g  s.  c.  1 
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Eobt.  222 ;  Pratt  v.  Chase,  44  N.  Y.  597 ;  rev'g  29  How.  Pr. 
296  ;  s.  0.  19  Abb.  Pr.  150;  Donnelly  v.  Cmbett,  7  N.  Y.  600 ; 
8mith  V.  Gardner,  4  Bosw.  54  ;  Ballard  v.  Wehster,  9  Abb.  Pr. 
404.  Tbe  cases  of  Olyphant  v.  Atwood  (4  Eosw.  459)  and 
Eitcbie  v.  Garrison  (10  Abb.  Pr.  246),  must  be  regarded  as 
overruled  in  the  later  cases  cited,  although  no  allusion  appears 
to  have  been  made  to  them. 

The  fourth  class  of  debts  which  the  statute  discharges  come 
within  the  exception  to  the  rule  just  stated.  It  includes  con- 
tracts "  made  with  persons  not  residing  within  the  State  who 
shall  have  united  ia  the  petition  for  such  discharge,  or  who 
shall  accept  a  dividend  from  the  estate  of  such  insolvent."  The 
authorities  are  uniform  that  a  discharge  under  such  circum- 
stances is  a  bar  to  any  claim  by  the  non-resideat  creditor.  Clay 
V.  Smith,  3  Pet.  411 ;  Baldwin  v.  Hale,  1  Wall.  223 ;  Oilman 
T.  Lockwood,  4  Wall.  409 ;  Van  Hook  v.  WhiUock,  7  Paige,  373 ; 
affi'g  26  Wend.  43  ;  Soule  v.  Chase,  39  N.  Y.  342. 

The  fact  that  the  foreign  creditor  resorts  to  the  courts  of 
this  State,  and  obtains  a  Judgment,  is  not  such  a  submission  or 
assent  to  the  jurisdiction  of  this  State  as  to  entitle  it  to  release 
by  a  discharge  under  its  insolvent  laws  the  debt  or  obligation 
created  by  the  judgment.  Donnelly  v.  Corhett,  7  N.  Y.  500  ; 
Soule  V.  Chase,  39  N.  Y.  342, 344 ;  Lester  v.  Christalar,  1  Daly, 
29, 31 ;  Worthington  v.  Jerome,  5  Blatch.  279 ;  Watson  v.  Bov/rne, 
10  Mass.  337.  See  this  principle  questioned,  and  the  case  last 
cited  criticised  in  Ogden  v.  Saunders,  12  Wheat.  213,  364, 
Johnson,  J. 

Kesidence  within  the  meaning  of  the  insolvent  laws  is  not 

equivalent  to  citizenship.    A  creditor  resident  and  domiciled  in 

the  State  at  the  time  the  debt  was  contracted  and  the  discharge 

obtained  is  bound  by  the  proceedings,  although  he  be  an  alien. 

Van  Olahn  v.  Varrenne,  1  DUl.  515. 

But  it  has  been  held  that  when  a  contract  has  been  entered 
into  between  two  citizens  of  the  same  State,  within  the  State, 
one  of  whom  afterwards  removes,  and  the  other  obtains  a  dis- 
charge under  insolvent  laws  in  force  when  the  contract  was 
made,  the  discharge  will  be  a  bar  to  an  action  on  the  contract. 
Stodda/rd  v.  Harrington,  100  Mass.  87. 

A  State  law  discharging  the  person  of  a  debtor  from  arrest 
6 
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for  debt  is  valid,  and  not  within  the  prohibition  of  the  Consti- 
tution, whether  the  debt  was  contracted  before  or  after  the 
law.  Sturgis  v.  Crowninshield,  4  Wheat.  91 ;  Ogden  v.  Saun- 
ders, 12  Wheat.  213  ;  Mason  v.  Haile,  12  Wheat.  3Y0  ;  Beers 
V.  Houghton,  9  Pet.  329 ;  Woodhull  y.  Wagner,  Baldw.  296 ; 
Lee  V.  Crumble,  3  Cranch  C.  0.  374  ;  In  re  Jacobs,  12  Abb.  Pr. 
]Sr.  S.  2T3  ;  Shears  v.  Solhinger,  10  Abb.  Pr.  N.  S.  287. 

Por  the  reason  that  the  right  to  arrest  is  a  part  of  the 
remedy  only.  For  the  same  reason  such  a  law  can  have  no 
'  effect  out  of  the  jurisdiction  of  the  State  granting  it.  A  debtor 
who  has  been  thus  discharged,  if  the  debt  has  not  been  barred, 
may  be  sued  here,  and,  in  a  proper  case  under  our  law,  may  be 
arrested  and  held  to  bail,  notwithstanding  the  discharge.  Wright 
V.  Paton,  10  Johns.  300  ;  Smith  y.  Spinola,  2  Id.  198;  White  v. 
Ganfield,  1  Id.  117;  Seoord  v.  Whale,  11  Id.  194;  Peolc  v. 
Eozier,  14  Id.  346. 

§  73.  Discharge  exonerates  from  arrest  or  imprison- 
ment.— "  Every  such  discharge  shall  also  exonerate  the  insolvent 
to  whom  it  shall  be  granted  from  any  arrest  or.  imprisonment 
thereafter,  in  any  suit,  or  upon  any  proceedings  founded  upon 
any  debt  whatever,  contracted  by  him  previous  to  the  execution 
of  the  assignment  of  his  estate,  as  herein  directed ;  or  in  any 
suit,  or  upon  any  proceeding,  founded  upon  any  liabilities  in- 
curred by  him  by  making  or  indorsing  any  promissory  note  or 
bill  of  exchfinge,  previous  to  the  execution  of  his  assignment ; 
or  incurred  by  him  in  consequence  of  the  payment,  by  any 
party  to  such  note  or  bill,  of  the  whole  or  any  part  of  the 
money  secured  thereby,  whether  such  payment  be  made  prior 
or  subsequent  to  the  execution  of  his  assignment."  2  R.  S.  22, 
§  38 ;  3  E.  S.  6th  ed.  19,  §  38  ;  2  Edih.  23  ;  1  Fay's  Dig.  373. 

"  If  such  insolvent  be  in  prison  in  any  suit  or  proceeding, 
founded  upon  any  contract  or  liability,  in  which  he  is  exempted 
from  imprisonment  according  to  the  last  section,  he  shall  be 
discharged  therefrom,  upon  producing  the  discharge  granted 
pursuant  to  the  provisions  of  this  article,  and  upon  indorsing 
his  appearance  on  any  mesne  process  upon  which  he  may  be  so 
imprisoned."  2  E.  S.  23,  §  34;  3  E.  S.  6th  ed.  19,  §  39  ;  2 
Edm.  24;  1  Fay's  Dig.  373. 
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"  If  any  insolvent,  discharged  under  the  third,  fourth,^  fifth," 
or  sixth  ^  articles  of  this  title,  shall  be  arrpsted  on  mesne  process, 
in  a  suit  upon  any  debt  or  liability  in  which  he  is  exempt  from 
imprisonment,  as  in  those  articles  declared,  and  shall  apply  to 
any  officer  to  discharge  him  from  such  arrest,  such  officer  shall 
cause  reasonable  notice  to  be  given  to  the  plaintiff  in  such  suit, 
to  show  cause  why  such  insolvent  should  not  be  discharged  from 
such  arrest."  2  R.  S.  38,  §  2i ;  3  E.  S.  6th  ed.  31,  §  21 ;  2 
Edm.  39  ;  1  Fay's  Dig.  384. 

"  The  plain tiflp  in  such  suit  may  show,  as  cause  against  such 
discharge,  any  fraud  committed  by  such  insolvent  in  obtaining 
his  discharge,  or  any  cause  for  avoiding  such  discharge,  declared 
in  the  said  articles  ;  and  such  officer  may  require  such  insolvent 
to  be  held  to  bail  in  such  process  as  if  no  such  discharge  had 
been  granted."  2  E.  S.  38,  §  22  ;  3  E.  S.  6th  ed.  31,  §  22  ;  2 
Edm.  39  ;  1  Fay's  Dig.  884. 

When  the  defendant  is  arrested  on  mesne  process,  and  ap- 
plies for  discharge  from  such  arrest  on  the  ground  of  his  dis- 
charge under  the  insolvent  laws,  it  is  specially  provided,  by  the  i 
last  two  sections  cited,  that  the  plaintiff  may  show,  as  cause 
against  such  discharge,  any  fraud  committed  by  such  insolvent 
in  obtaining  his  discharge,  or  any  cause  for  avoiding  such  dis- 
charge declared  in  the  said  articles.  As  to  the  practice  previous  to 
the  Revised  Statutes,  see  Am.  Flash  tfe  Gap  Go.  v.  Son,  1  Eobt. 
233  ;  s.  c.  3  Abb.  Pr.  N.  S.  333.  But  this  provision  does  not 
extend  to  arrest  on  execution,  which  still  appears  to  be  gov- 
erned by  the  first  section.  Dresser  v.  Shufeldt,  7  How.  85,  89, 
Mitchell,  J.  And  in  such  cases  it  appears  that  the  rule  is,  that 
the  validity  of  the  discharge  cannot  be  questioned  on  motion. 
Reed  v.  Oordon,  1  Cow.  50 ;  Nolle  v.  Johnson,  9  Johns.  259 ; 
(?'  Gonnor  v.  Debraine,  3  Edw.  Ch.  231 ;  Russell  v.  Packard, 
9  Wend.  431  (see  remarks  on  this  case  in  Am.  Mask  c&  Gap 
Co.  V.  Son,  7  Eobt.  233  ;  s.  c.  3  Abb.  Pr.  E".  S.  333.  It  should 
be  observed,  however,  that  Eussell  v.  Packard  was  the  case  of 
an  arrest  on  ca.  sa.,  and  not  on  mesne  process,  and  therefore  did 
not  come  within  §§  21,  22) ;  Reed  v.  Gordon,  1  Cow.  50 ;  Noble 
V.  Johnson,  9  Johns.  259. 

'  Chapter  V,  post.  '  Chapter  VI,  post.  '  Chapter  VII,  post. 


68  THE  TWO-THIRD  ACT.  [CJET.  rv. 

Where  the  question  is  not  upon  the  validity  of  the  dis- 
charge, but  upon  its  applicability  to  a  particular  debt,  the  ques- 
tion may  properly  be  determined  on  motion.  Gardner  v.  Lay, 
2  Daly,  113. 

But  it  seems  that  under  this  statute,  if  the  discharge  is  inef- 
fectual as  to  the  debt,  it  is  equally  so  as  to  the  remedy  against 
the  person.  Witt  v.  Follett,  4  "Wend.  501.  In  that  case  the 
defendant  had  obtained  his  discharge  under  the  act  of  1813, 
which  he  interposed  as  a  defense  to  a  note  made  in  ITew 
Hampshire  while  both  parties  were  residents  of  that  State, 
the  discharge  was  held  ineffectual.  The  defendant  then  sought 
to  have  the  discharge  declared  effectual  to  exempt  him  from 
arrest  on  the  debt,  on  the  ground  that  to  that  extent  the  dis- 
charge operated  on  the  remedy  only,  and  was  not  open  to  the 
objection  made  to  the  discharge  of  the  contract.  The  court  held 
that  the  object  of  the  act  was  to  discharge  the  debt,  and  the  dis- 
charge of  the  person  was  only  an  incident  which  accompanied 
an  actual  discharge  of  the  debt. 

§  74.  Filing  and  recording  papers. — "  All  proceedings  un- 
der the  second,^  third,  fourth'  and  fifth'  articles  of  this  title  shall 
be  filed  with  the  officer  before  whom  the  same  shall  have  been 
consummated,  within  three  months  thereafter,  with  the  cleric  of 
the  county  in  which  such  officer  resides."  2  E.  S.  39,  §  27 ;  3 
K.  S.  6th  ed.  32,  §  27;  2  Edm.  40;  1  Fay's  Dig.  386. 

"  Every  assignment  executed  under  the  third,  fourth,^  fifth,' 
and  sixth  *  articles  of  this  title,  shall  be  recorded  by  the  clerk  of 
the  county  in  which  it  was  executed,  upon  being  acknowledged 
or  proved  in  the  same  manner  as  deeds  of  real  estate,  and  such 
original  assignment,  the  record  thereof  and  the  transcript  of 
such  record,  shall  be  received  in  evidence,  in  the  same  manner 
and  with  the  like  effect  as  deeds  of  real  estate  duly  recorded." 
2  R.  S.  38,  §  20 ;  3  R.  S.  6th  ed.  31,  §  20;  2  Edm.  39 ;  1  Fay's 
Dig.  384. 

"  Every  discharge  granted  under  the  third,  fourth,'  and  fifth' 

>  2  E.  S.  Chap.  6,  Title  1,  Art.  2.  =  Chapter  Y,post. 

"  Chapter  VI,  post.  *  Chapter  V,  post. 

»  Chapter  VI,  post.  '  Chapter  VII,  post. 

'  Chapter  V,  post.  s  Chapter  VI,  post. 
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articles  of  this  title,  shall  be  recorded  by  the  clerk  of  the  county 
in  which  it  was  granted ;  and  the  original  discharge,  the  record 
thereof  and  a  transcript  of  such  record,  duly  authenticated,  shall 
be  conclusive  evidence  of  the  proceedings  and  facts  therein  con- 
tained. All  the  petitions,  affidavits,  schedules,  inventories,  order 
and  other  papers  upon  which  any  such  discharge  shall  be  here- 
after granted,  shall,  within  three  months  from  the  granting 
thereof,  be  filed  and  recorded  by  the  clerk  of  the  county  in 
which  the  insolvent  resided  at  the  time  of  the  presentation  of 
his  petition,  or  such  discharge  shall  be  thereafter  inoperative, 
until  such  papers  shall  be  duly  filed  and  recorded  as  aforesaid. 
The  record  thereof,  and  a  transcript  of  such  record,  duly  au- 
thenticated, shall  be  presumptive  evidence  of  the  facts  and  pro- 
ceedings therein  contained.  The  clerk  shall  receive  five  cents 
per  folio  for  recording  said  papers,  and  no  other  fee  for  filing 
the  same."  2  E.  S.  38,  §  19  ;  amended  Laws  of  1866,  ch.  116 ; 
3  R.  S.  6th  ed.  31,  §  19  ;  6  Edm.  YOl ;  1  Fay's  Dig.  384. 

The  object  of  the  statute  was  to  give  publicity  and  perma- 
nence to  the  proceedings  for  a  discharge.  It  was  intended  for 
the  benefit  of  creditors,  that  they  might  be  able  to  know  how 
the  discharge  had  been  obtained,  so  as  to  facilitate  an  investiga- 
tion as  to  fraud.  Learned,  J.,  in  Barnes  v.  Gill,  13  Abb.  Pr. 
K  S.  169,  1Y2. 

The  statute  gives  the  debtor  three  months  within  which  to 
file  the  papers,  and  probably  if  the  papers  are  filed  within  that 
time,  the  discharge  operates  from  the  time  it  was  granted. 

If  he  fails  to  file  the  papers  within  that  time,  the  discharge 
is  of  no  effect  until  the  papers  are  so  filed ;  but  if  any  rights  to 
property  have  become,  in  the  meantime,  vested,  they  will  not 
become  effected  by  the  discharge.  Thus,  where  the  discharge 
was  granted  August  16th,  1866,  but  the  papers  were  not  filed 
until  August  2,  1872,  an  execution  issued  upon  a  judgment  on 
debt  which  would  otherwise  have  been  discharged,  was  sus- 
tained.   Barnes  v.  QUI,  13  Abb.  Pr.  N.  S.  169,  172. 

§  75.  Plaintiff  may  discontinue  without  costs  where  de- 
fendant is  discharged. — A  plaintiff  wiU  be  permitted  to  discon- 
tinue without  costs  upon  showing  that  the  defendant  has  been 
discharged  under  the  insolvent  act  after  suit  brought.     Case  v. 
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Belknap,  5  Cow.  422 ;  M&rritt  v.  Arden,  1  Wend.  91 ;  Lud- 
low V.  Haohett,  18  Johns.  252  ;  Bellman  v.  Licher,  9  Abb.  Pr. 
N.  S.  288.  But  mere  insolvency  of  the  defendant  will  not 
furnish  a  ground  for  discontinuance  without  costs ;  there  must 
be  an  actual  discharge  under  the  act.  Collins  v.  Evans,  6 
Johns.  333. 

§  76.  A  new  promise  takes  the  debt  out  of  the  operation  of 
the  discharge. — While  it  is  true  that  the  legal  obligation  to  pay 
a  debt  discharged  by  the  insolvent  or  bankrupt  laws  is  ter- 
minated, and  the  remedy  of  the  creditor  is  barred,  yet  the  debt 
is  not  paid  by  the  discharge,  and  the  moral  obligation  to  pay  it 
remains,  and  this  moral  obligation  is  suflBcient  consideration  to 
support  a  promise,  on  the  part  of  the  debtor,  to  pay  the  dis- 
charged debt.  MoNair  v.  Gilbert,  3  Wend.  344 ;  Sconton  v. 
Eislord,  7  J  ohns.  37  ;  Trueman  v.  Fenton,  Cowp.  544  ;  Erwin 
V.  Saunders,  1  Cow.  249. 

A  new  promise  to  revive  such  a  debt  must  be  distinct,  un- 
ambiguous, and  certain  {Stern  v.  Nussbaum,  47  How.  489 ; 
see  Geery  v.  BucTcner,  4  N.  Y.  Leg.  Obs.  344),  and  it  must  be 
made  after  the  discharge  and  not  merely  after  the  presentation 
of  the  petition.  Steibins  v.  Sherman,  1  Sandf .  510 ;  see  Stil 
well  V.  Coope,  4  Den.  225. 

It  is  proper  for  the  plaintiff,  after  a  new  promise  to  pay  a 
discharged  debt,  to  bring  his  action  upon  the  original  claim  and 
not  upon  the  new  promise.  Busenbury  v.  lioyt,  53  N.  Y.  5,21, 
affi'g  45  How.  Pr.  147 ;  McNair  v.  Gilbert,  3  Wend.  344 ; 
Wait  V.  Morris,  6  Id.  394;  Fitzgerald  v.  Alexander,  19  Id. 
402. 

§  77.  Discharge,  when  void. — "  Every  discharge  granted  to 
an  insolvent  under  this  article,  shall  be  void  in  each  of  the  fol- 
lowing cases  : 

"  1.  If  such  insolvent  shall  have  willfully  sworn  false,  in  his 
affidavit  annexed  to  his  petition,  or  upon  his  examination,  in 
relation  to  any  material  fact  concerning  his  estate  or  his  debts, 
or  to  any  other  material  fact ; 

"  2.  If,  after  the  presentation  of  his  petition,  he  shall  sell, 
or  in  any  way  transfer  or  assign  any  of  his  property,  or  collect 
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any  debts  due  him,  and  shall  not  give  a  just  and  true  account 
thereof  on  the  hearing  of  his  application ;  and  shall  not  also 
pay,  or  secure  the  payment,  of  the  money  so  collected,  or  the 
"value  of  the  property  so  assigned,  as  herein  before  directed ; 

"  3.  If  he  shall  secrete  any  part  of  his  estate,  or  any  books 
■or  writings  relative  thereto,  with  intent  to  defraud  his  creditors ; 

''  i.  If  he  shall  fraudulently  conceal  the  names  of  any  of  his 
creditors,  or  the  amount  of  any  sum  due  to  any  of  them ; 

"  5.  If,  in  order  to  obtain  his  discharge,  he  shall  procure  any 
person  to  become  a  petitioning  creditor,  for  any. sum  not  due 
from  him  to  such  person  in  good  faith ; 

"  6.  If  he  shall  pay,  or  consent  to  the  payment  of  any  portion 
of  the  debt  or  demand  of  any  of  his  creditors,  or  shall  grant  or 
consent  to  the  granting  of  any  gift,  or  reward  to  any  such  cred- 
itor, upon  an  express  or  implied  contract  or  trust,  that  the  cred- 
itor so  paid  or  rewarded  should  become  a  petitioner  in  behalf  of 
such  insolvent,  or  that  he  should  abstain  or  desist  from  opposing 
the  discharge  of  such  insolvent ; 

"7.  If  he  shall  be  guilty  of  any  fraud  whatever,  contrary  to 
the  true  intent  of  this  article."  2  R.  S.  23,  §  35  ;  3  E.  S.  6th 
■ed.  19,  §  40 ;  2  Edm.  24;  1  Fay's  Dig.  373. 

All  other  objections  to  the  discharge,  except  those  named 
in  this  section,  and  such  as  go  to  the  jurisdiction  of  the  officer 
granting  the  discharge,  must  be  taken  at  the  hearing,  and  are 
available  only  on  certiorari.  People  v.  Strylcer,  24  Barb.  649 ; 
Rusher  v.  Sherman,  28  Barb.  416. 

Under  this  section  the  acts  which  vitiate  the  discharge,  are 
such  as  are  connected  with  a  fraudulent  intent  on  the  part  of 
the  debtor.  "  All  the  specific  acts,"  says  Emott,  J.,  in  People  v. 
Stryker  (24  Barb.  649,  652),  "  enumerated  in  section  35,  either 
■of  which  will  vitiate  the  proceedings  absolutely,  are  acts  which 
are  necessarily  and  irresistibly  proofs  of  a  fraudulent  design  ; 
which  are,  in  short,  of  themselves,  and  by  their  necessary  con- 
sequences, frauds  upon  the  law  itself." 

So  it  is  remarked  by  Allen,  J.,  in  Small  v.  Graves  (7  Barb. 
676),  "  the  act  which  will  vitiate  the  discharge  must  be  an  act  of 
-the  insolvent."  See  also  Hall  v.  Bobbins,  61  Barb.  33  ;  s.  c.  4 
Lans.  463. 

A  neglect  on  the  part  of  the  assignee,  to  take  the  oath  pre- 
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scribed,  cannot  prejudice  the  insolvent  or  affect  his  discharge. 
I'eople  V.  Sbryker,  24  Barb.  649. 

A  failure  on  the  part  of  the  creditors,  to  appear  and  raise 
objections  on  the  return  day,  of  the  order  to  show  cause,  wiK 
amount  to  a  waiver  of  aU  irregularities  in  the  proceedings,  if 
the  officer  possesses  the  requisite  jurisdiction,  except  as  to  those 
matters  which  the  statute  declares  sufficient  to  avoid  the  dis- 
charge. People  V.  St/^her,  24  Barb.  649  ;  Husher  v.  Sherman, 
28  Id.  416  ;  Smile  v.  Chase,  1  Eobt.  222  ;  s.  c.  1  Abb.  Pr.  N".  S. 
48 ;  Stanton  v.  EUis,  16  Barb.  319  ;  s.  c.  12  X.  T.  575  ;  Tay- 
lor V.  Williams,  20  Johns.  21. 

§  78,  Amendment  of  proceedings. — ^If ,  on  the  return  of  the 
order  to  show  cause,  the  creditors  appear  and  object  on  the 
ground  of  a  mere  irregularity,  not  going  to  the  jurisdiction  of 
the  officer,  an  amendment  may  be  allowed.  Thus  the  insolvent 
has  been  permitted,  on  the  hearing,  to  amend  the  schedules  by 
inserting  the  consideration  of  debts  named  therein.  Matter 
of  Hurst,  7  ^end.  239;  Brodie  v.  Stephens,  2  Johns.  289; 
2Iorefwood  v.  HoUister,  6  X.  T.  309 ;  Matter  of  Roseriberg,  10 
Abb.  Pr.  N.  S.  450. 

'■  It  has  been  the  practice  of  the  judges  of  this  court,"  says 
Daly,  First  Jndge  of  the  Common  Pleas  (Matter  of  Andriot,  2 
Daly,  2?,  30),  "  when  proceedings  of  this  kind  have  been  insti- 
tuted before  them  individually,  and  of  other  judges  of  this  city, 
upon  the  authority  of  Brodie  v.  Stevens  (2  Johns.  389),  to  allow 
the  schedules  to  be  amended,  unless  (whenever  ?)  they  were  satis- 
fied that  the  omission  was  unintentional  or  rose  from  a  miscon- 
ception of  the  requirements  of  the  statute."  See  Maiter  of 
Rosenberg,  10  Abb.  Pr.  X.  S.  450 ;  Matter  of  Thomas,  Id.  114. 

But  when  the  defect  or  irregularity  relates  to  the  jurisdic- 
tion of  the  officer,  no  amendment  can  be  allowed.  Thus,  where 
the  affidavit  required  to  be  made  by  the  debtor,  was  not  verified 
before  the  officer  to  whom  the  perition  was  presented,  it  was 
held  that  the  omission  could  not  be  cured  subsequently  at  the 
hearing.  Small  v.  Wheaton,  4  E.  D.  Smith,  306 ;  s.  c.  2  Abb. 
Pr.  175. 

§  79.  Review  of  proceedings. — "Whenever  any  authority 
shall  be  exercised  by  a  county  court  or  any  officer,  pursuant  to 
any  provisions  of  this  title,  the  proceedings  may  be  removed 
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into  the  Supreme  Court  by  certiorari,  and  there  examined  and 
corrected.  But  no  such  certiorari  shall  issue  unless  allowed  by 
a  justice  of  the  Supreme  Court ;  nor  shall  it  operate  as  a  stay 
of  proceedings,  unless  it  shall  be  so  directed  in  the  order  of 
allowance."  2  R.  S.  49,  §  47 ;  3  R.  S.  6th  ed.  43,  §  52 ;  Laws 
of  1823,  p.  137,  §  4  ;  1847,  ch.  280. 

The  provisions  of  the  Code  of  Procedure,  in  reference  to 
appeals,  were  declared  not  to  affect  proceedings  under  the  chap- 
ter of  the  Revised  Statutes,  in  which  the  title  under  considera- 
tion occurs.  Code,  §  471.  The  act  of  1854  (ch.  270),  provided 
that  appeals  might  be  taken  to  the  general  term  of  the  Supreme 
Court,  or  the  Superior  Court,  or  Court  of  Common  Pleas,  of 
the  city  of  New  York,  from  any  judgment,  order,  or  final  de- 
termination made  at  a  special  term  of  either  of  said  courts  in 
any  special  proceeding  therein.  Under  these  provisions  of  law, 
it  was  held  thata  final  order  made  in  proceedings  under  the 
sixth  article  (chap.  YII,  post),  which  are  proceedings  in  court, 
was  appealable  to  the  general  term,  and  from  thence  to  the 
Court  of  Appeals.  Matter  of  Brady,  69  N.  Y.  215  ;  affi'g  s.  c. 
15  Supm.  Ct.  (8  Hun),  437. 

But  the  proceedings  under  the  two-third  act  are  not  had  in 
court,  but  before  certain  specified  officers,  and  are  in  this  respect 
like  the  proceedings  under  the  fifth  article  (chap.  YI,  post). 
An  order  made  in  these  proceedings  is  not  therefore  appealable 
to  the  general  term.  It  can  be  reviewed  only  by  certiorari. 
Matter  of  Roberts,  53  How.  Pr.  199  ;  s.  c.  17  Supm.  Ct.  (10 
Hun),  255. 

The  sections  of  the  act  of  1854,  in  reference  to  appeals,  have 
been  repealed  (Laws  of  1877,  ch.  417),  and  in  their  place  the 
Code  of  Civil  Procedure  has  enacted  §  1356,  by  which  it  is 
provided  "  that  an  appeal  may  be  taken  to  a  general  term  of  the 
Supreme  Court  or  of  a  superior  city  court,  from  an  order  affect- 
ing a  substantial  right  made  in  a  special  proceeding  at  a  special 
term  or  a  trial  term  of  the  same  court,  or  in  the  Supreme  Court, 
at  a  term  of  a  Circuit  Court,  or  made  by  a  judge  of  the  same 
court,  in  a  special  proceeding  instituted  before  him  pursuant  to 
2j  special  statutory  provision,  or  instituted  before  another  judge 
and  transferred  to  or  continued  before  -him."  The  effect  of 
which  is  to  provide  for  an  appeal  in  special  proceedings  com- 
menced before  a  judge  or  in  court.    By  §  1357  of  the  Code  of 
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Civil  Pro.,  appeals  may  also  be  taken  to  the  Supreme  Court, 
from  an  order  affecting  a  substantial  right  made  by  a  court  of 
record  possessing  original  jurisdiction,  or  a  judge,  in  a  special 
proceeding  instituted  in  that  court,  or  before  a  judge  thereof, 
pursuant  to  a  special  statutory  provision. 

The  right  to  proceed  by  certiorari  cannot  be  denied,  al- 
though the  party  may  also  have  a  remedy  by  appeal.  Peojple 
ex  rel  Lewis  v.  Daly,  11 IST.  Y.  Supm.  (4  Hun),  641. 

The  application  for  the  writ  cannot  be  made  at  chambers ; 
it  must  be  made  to  the  court,  either  at  general  or  special  term. 
Gardner  v.  Commissioners,  10  How.  Pr.  181. 

It  seems  that  a  person  who  is  not  a  creditor  of  the  insolvent, 
and  has  no  right  which  has  been  or  can  be  affected  by  his  dis- 
charge, has  no  right  to  sue  out  a  certiorari  for  the  purpose  of 
having  the  discharge  vacated.  People  v.  Stryher,  24  Barb. 
•649. 

Under  a  certiorari  issued  in  pursuance  of  this  section,  the 
power  of  the  court  is  not  limited  to  the  questions  of  the  juris- 
•diction  of  the  officer  and  the  regularity  of  the  proceedings,  but 
it  may  examine  and  correct  any  erroneous  decision  of  the  offi- 
cer upon  a  question  of  law.  Morewood  v.  Mollister,  6  N.  Y. 
309  ;  People  v.  Brooks,  40  How.  Pr.  165. 

A  review  of  the  decision  of  the  Supreme  Court,  on  the  cer- 
tiorari, can  be  obtained  by  writ  of  error  to  the  Court  of 
Appeals. 

If  the  determination  be  adverse  to  the  debtor  upon  the 
merits,  and  he  does  not  succeed  on  appeal  or  certiora/ri,  he  wiU 
be  bound  by  the  adjudication  and  cannot  renew  the  proceedings 
before  another  tribunal.  The  doctrine  of  res  adjudicata  ap- 
plies to  these  proceedings.  Matter  of  Roberts,  17  Supm.  Ct. 
(10  Hun),  253 ;  affi'd  53  How.  Pr.  199  ;  Demarest  v.  Bay,  32 
N.  Y.  281 ;  People  ex  rel  Lodowick  v.  Akin,  4  Hill,  606 ; 
WUU  V.  Coatsworth,  6  E".  Y.  137 ;  Tonkers  c&  W.  T.  Fire 
Ins.  Co.  V.  Bishop,  1  Daly,  449 ;  Powers  v.  Witty,  42  How. 
Pr.  352 ;  and  see  Matter  of  Bosenberg,  10  Abb.  N.  S.  450 ; 
Matter  of  Thomas,  Id.  114,  and  post,  chap.  Yll. 

Costs  may  be  allowed  in  these  proceedings  and  on  appeals 
therefrom,  in  the  discretion  of  the  court,  and  when  allowed  are 
at  the  rate  of  similar  services  in  civil  actions.  Laws  of  1854, 
ch.  270,  §  3. 
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OF  PEOCEEDINGS  BY  AND  AGAINST  INSOLVENT  DEBT- 
ORS IMPRISONED   OR   LIABLE   TO   ARREST,  IN 
CIVIL  ACTIONS. 


OHAPTEE  V. 

PEOCEEDINGS  BY  CREDITORS  TO  COMPEL  ASSIGNMENTS  BY  DEBT- 
ORS IMPRISONED  ON  EXECUTION  IN  CIVIL  CAUSES. 

(R.  S.  Part  II,  Ch.  5,  Title  1,  Art.  4.) 

§  80.  In  general. — ^The  provisions  of  this  article  to  compel 
assignments  by  debtors  imprisoned  on  execution  in  civil  causes 
were  incorporated  into  the  Eevised  Statutes  from  the  act  of 
February  28,  1817,  amending  the  act  of  April  3,  1813,  the  sub- 
stance of  which  is  retained  in  the  proceeding  which  we  have 
previously  examined.  It  is  an  adversary  proceeding  against 
the  insolvent,  founded  upon  the  supposition  that  he  is  wasting 
his  property  (see  §  81).  Matter  of  Bradstreet,  13  Johns.  385. 
Any  creditor  having  a  demand  for  twenty-five  dollars  or  up- 
wards against  a  debtor  who  has  been  imprisoned  on  execution 
for  sixty  days,  may  petition  to  compel  an  assignment  of  his 
property.  An  order  is  then  made  requiring  all  the  creditors  to 
appear  upon  the  return  day.  If,  at  that  time,  any  of  the  creditors 
join  in  a  petition  for  an  assignment  of  the  debtor's  estate,  ac- 
companied by  the  proper  affidavits,  the  debtor  is  to  be  brought 
before  the  court,  and  if  after  his  examination  it  appears  that 
two-thirds  of  his  creditors  residing  in  the  [Jnited  States  have 
joined  in  the  petition,  and  no  cause  appearing  to  the  contrary, 
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the  oiBcer  may  make  an  order  reqiiiring  the  debtor  to  deliver 
an  accotmt  of  his  creditors  and  inventory  of  his  estate,  and  to 
exeente  an  assignment  of  his  property,  or  show  cause  why  such 
assignment  should  not  be  made  by  the  officer.  The  proceedings 
are  then  conducted  in  substance  as  under  the  two-third  act,  and  if 
the  debtor  voluntarily  execute  an  assignment  of  his  estate,  he 
obtains  a  discharge  with  like  efEect  as  under  that  act.  If  he 
refuses  to  make  the  assignment,  the  officer  is  authorized  to 
make  it,  but  the  debtor  in  that  case  can  then  obtain  no  dis- 
charge in  any  other  manner  than  upon  a  petition  by  himself 
and  two-thirds  of  his  creditors  who  were  such  at  the  date  of 
the  order  for  publication  of  notice  to  creditors.  The  proceed- 
ings presented  in  this  chapter  are  seldom  resorted  to.  Yery 
few  cases  have  been  reported  construing  the  provisions  of  the 
statute.  It  constitutes  article  4,  of  title  1,  of  chapter  5,  of  part 
2,  of  the  Hevised  Statutes. 

§  81.  Wliat  creditors  may  petition. — "  When  any  per- 
son shall  have  been  actually  imprisoned  for  more  than  sixty 
days  upon  execution  in  any  civil  action,  any  creditor  having  a 
demand  against  such  person  to  the  amount  of  twenty-five  dol- 
lars, for  which  a  suit  might  then  be  brought,  may  apply  by 
petition  to  any  of  the  officers  enumerated  in  the  first  section 
of  the  seventh  article  of  this  title,  to  compel  an  assignment  of 
the  estate  of  such  debtor."  2  E.  S.  24,  §  1 ;  3  E.  S.  6th  ed. 
20,  §  1 ;  2  Edm.  24 ;  1  Fay's  Dig.  374. 

A  creditor  having  the  body  of  his  debtor  in  execution, 
cannot  be  a  petitioning  creditor  under  the  insolvent  acts. 
Beaty  v.  Beaty,  2  Johns.  Ch.  430.  See  ante,  §  22.  The  ap- 
plication should  be  made  therefore  by  some  creditor  other  than 
the  creditor  upon  whose  execution  the  debtor  is  imprisoned. 

The  application  must  be  made  to  one  of  the  officers  men- 
tioned in  §  26,  anU.  2  E.  S.  34,  §  1 ;  3  E.  S.  6th  ed.  28,  §  1 ; 
2  Edm.  35  ;   1  Fay's  Dig.  382. 

The  application  must  be  made  to  an  officer  residing  in  the 
comity  in  which  the  insolvent  or  imprisoned  debtor  resides  or 
is  imprisoned  (§  27,  ante),  and  when  the  officer  is  incapable  of 
acting,  the  proceedings  may  be  commenced  and  continued  as 
prescribed  in  §  29,  ante. 
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§  82.  Contents  of  petition. — "  The  petition  shall  state  the 
nature  and  object  of  the  application,  and  shall  be  accompanied 
Ity  an  affidavit  of  the  creditor,  stating  that  such  imprisoned 
debtor  is  justly  indebted  to  him  in  a  certain  sum,  therein  to 
be  specified,  then  due ;  that  such  debtor  is  imprisoned  in  a 
certain  county  therein  to  be  named,  under  an  execution  against 
him  in  some  civil  action  ;  that  he  has  been  so  imprisoned  for 
more  than  sixty  days,  and  that  such  creditor  is  apprehensive 
that  the  estate  of  such  debtor  will  be  wasted  or  embezzled."  2 
R.  S.  24,  §  2  ;  3  E.  S.  6th  ed.  20,  §  2 ;  2  Edm.  25  ;  1  Fay's 
Dig.  374. 

§  83.  Order  for  creditors  to  appear. — "  Upon  such  appli- 
cation being  made  to  such  officer,  he  shall  make  an  order  re- 
quiring the  creditors  of  such  imprisoned  debtor  to  appear  be- 
fore him  at  a  certain  time  and  place  to  be  specified  in  the  order, 
and  determine  whether  they  will  unite  in  a  petition  for  an  as- 
signment of  such  debtor's  estate."  2  R.  S.  24,  §  3  ;  3  R.  S.  6th 
ed.  20,  §  3  ;  2  Edm.  25  ;  1  Fay's  Dig.  374. 

§  84.  Notice  of  order. — "  The  creditor  making  such  appli- 
cation shall  cause  notice  of  such  order  to  be  published  once  in 
each  week,  for  eight  weeks  successively,  in  the  State  paper  and 
in  a  newspaper  printed  in  the  county  where  such  debtor  is  im- 
prisoned, if  there  be  any,  and  if  there  be  none,  then  in  a  news- 
paper printed  nearest  to  the  place  of  such  imprisonment."  2 
R.  S.  24,  §  4;  3  R.  S.  6th  ed.  20,  §  4 ;  2  Edm.  25  ;  1  Fay's 
Dig.  375. 

§  85.  Service  of  copy  on  debtor. — "  Such  creditor  shall  also, 
within  ten  days  after  the  granting  of  such  order,  serve  a  copy 
thereof  on  the  debtor,  or  on  the  keeper  of  the  jail  where  such 
debtor  is  imprisoned,  who  shall  deliver  the  same  to  such  debtor." 
2  R.  S.  25,  §  5  ;  3  R.  S.  6th  ed.  20,  §  5  ;  2  Edm.  25  ;  1  Fay's 
Dig.  375. 

§  86.  Tlie  hearing. — "  On  the  day  appointed  for  showing 
cause,  or  on  such  subsequent  days  and  times  as  the  officer  mak- 
ing the  order  shall  direct,  upon  proof  being  made  to  him  of  the 
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due  publication  of  sucli  notice  and  of  the  service  of  such  order, 
such  officer  shall  proceed  to  hear  the  proofs  and  allegations  of 
the  parties."  2  R.  S.  25,  §  6 ;  3  E.  S.  6th  ed.  21,  §  6 ;  2  Edme 
25 ;  1  Fay's  Dig.  375. 

§  87.  Ord&r  for  &camination  of  debtor. — "  If,  at  the  time 
of  such  hearing,  any  of  the  creditors  of  such  imprisoned  debtor 
shall  unite  in  a  petition  for  the  assignment  of  such  debtor's  es- 
tate, and  shall  accompany  such  petition  with  the  same  affidavit 
of  each  creditor,  as  is  required  ia  the  fourth  section  of  article 
third  of  this  title  (except  that  such  affidavits  respectively  shall 
state,  that  the  sums  therein  specified  were  due  from  such  debtor, 
at  the  time  of  granting  the  order  for  publication  of  notice  to 
creditors,  as  hereiubefore  required),  the  officer  to  whom  the 
same  may  be  presented,  may  order  such  imprisoned  debtor  to 
be  brought  before  him,  to  be  examined  touching  his  debts." 
2  E.  S.  25,  §  7;  3  E.  S.  6th  ed.  21,  §  7;  2  Edm.  25 ;  1  Fay's 
Dig.  375. 

The  requirements  as  to  affidavits  of  the  petitioning  creditors 
are,  with  the  exception  noted  in  the  statute,  such  as  have  been 
previously  considered  under  the  two-third  act.     See  §  23,  ante. 

Corporations,  non-resident  creditors,  creditors  holding  as- 
signed claims  and  secured  creditors  may  petition  as  under  the 
two-third  act.  See  §§  18,  19,  20,  21,  and  the  penalty  for  false 
swearing  also  applies  to  this  proceeding,  §  25,  ante. 

§  88.  Examination  of  debtor. — "  Upon  such  debtor  being 
brought  before  the  said  officer,  he  shall  be  examined  on  oath 
concerning  his  creditors,  the  sums  of  money  due  to  them  re- 
spectively, and  the  places  of  their  residence."  2  E.  S.  25,  §  8  ;  3 
E.  S.  6th  ed.  21,  §  8  ;  2  Edm.  26;  1  Fay's  Dig.. 375. 

The  debtor's  wife  and  other  witnesses  may  be  examined 
under  the  provisions  cited  in  connection  with  the  two-third  act. 
See  §  M,  ante. 

§  89.  Proceeding  when  debtor  refuses  to  submit  to  examin- 
ation.— "  If  the  debtor  refuse  to  be  so  examined,  or  shall  not  give 
f uU  information  concerning  the  matters  so  inquired  of  him,  the 
officer  shall  by  order  in  writing  commit  him  to  close  confine- 
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ment  in  the  jail  of  the  county  in  which  he  shall  be  imprisoned, 
in  which  order  the  cause  of  such  commitment  shall  be  partic- 
ularly specified ;  and  such  debtor  shall  thereupon  be  closely  con- 
fined, without  being  entitled  to  the  liberties  of  the  jail,  until  he 
shall  consent  to  such  examination  and  give  such  information."  2 
K.  S.  25,  §  9  ;  3  R.  S.  6th  ed.  21,  §  9  ;  2  Edm.  26  ;  1  Fay's 
Dig.  375. 

§  90.  Other  proof  to  6e  taken. — "  Upon  any  debtor  being  so 
committed,  the  said  ofiicer  shall  proceed  to  take  other  proof  of 
the  debts  owing  by  such  debtor,  and  the  names  and  residence  of 
his  creditors,  and  of  the  sums  due  to  them  respectively."  2  R.  S. 
25,  §  10  ;  3  R.  S.  6th  ed.  21,  §  10 ;  2  Edm.  26  ;  1  Fay's  Dig. 
3Y5. 

§  91.  Order  for  debtor  to  deliver  account  atid  inventory. — 
"  If  it  shall  appear  by  the  examination  of  the  debtor,  or  by  other 
proof,  satisfactorily  to  the  said  officer,  that  creditors  residing 
within  the  United  States,  having  debts  due  to  them  amounting 
to  two-thirds  of  all  the  debts  owing  by  such  imprisoned  debtor 
to  creditors  within  the  United  States,  have  petitioned  in  the 
manner  hereinbefore  directed  for  an  assignment  of  such  debtor's 
estate,  and  no  good  cause  to  the  contrary  appear,  the  officer 
shall  make  an  order  requiring  such  debtor,  by  a  certain  day  to 
be  therein  specified,  to  deliver  an  account  of  his  creditors  and 
an  inventory  of  his  estate  to  such  officer,  upon  oath,  and  to  exe- 
cute an  assignment  of  his  estate  ;  or  that  he  show  cause  why 
such  an  assignment  should  not  be  made  by  such  officer."  2  R.  S. 
25,  §  11 ;  3  R.  S.  6th  ed.  21,  §  11 ;  2  Edm.  26  ;  1  Fay's  Dig. 
375. 

§  92,  WTien  petition  to  le  dismissed. — "  If  it  shall  not  appear 
that  two-thirds  of  the  creditors  of  such  imprisoned  debtor  as 
aforesaid  have  united  in  the  said  petition,  all  further  proceed- 
ings thereon  shall  cease,  and  such  petition  shall  be  dismissed." 
2  R.  S.  26,  §  12  ;  3  R.  S.  6th  ed.  21,  §  12  ;.  2  Edm.  26  ;  1  Fay's. 
Dig.  375. 
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§  93.  Dehtor's  account,  inventory,  affidmit,  and  assign- 
ment.— "Within  ten  days  after  service  of  the  order  requiring  the 
assignment,  such  imprisoned  debtor  shall  deliyer  to  the  officer 
making  such  order  an  account  of  all  his  creditors  and  an  in- 
ventory of  his  estate,  with  the  books,  vouchers,  and  securities 
relating  to  the  same,  in  all  respects  conformable  to  the  account 
and  inventory  required  of  an  insolvent  debtor  in  the  preceding 
third  article  of  this  title  ;  and  shall  take  and  subscribe  the  oath 
in  that  article  required  of  a  debtor  petitioning  for  his  discharge, 
and  shall  execute  an  assignment  of  his  estate,  and  produce  the 
evidence  thereof,  in  the  same  manner  and  with  the  like  effect  as 
prescribed  in  that  article."  2  K.  S.  26,  §  13  ;  3  E.  S.  6th  ed.  21, 
§  13  ;  2  Edm.  26  ;  1  Fay's  Dig.  375. 

The  proceedings  referred  to  in  this  section  are  stated  in  de- 
tail in  the  previous  chapters.     See  §§  24,  31,  50,  54,  65. 

§  94.  Demand  of  jury  and  proceedings  thereon. — "  Any 

creditor  of 'such  imprisoned  debtor  may,  at  the  time  of  such 
debtor's  rendering  his  account  and  inventory,  demand  that 
the  case  of  such  debtor  be  submitted  to  a  jury ;  and  shall  be  en- 
titled thereto  on  filing  with  the  officer  before  whom  the  pro- 
ceedings shall  be  had  a  specification  of  the  grounds  of  his  objec- 
tion to  such  debtor's  discharge;  and  the  same  proceedings  shall 
be  had  in  aU  respects  for  the  summoning  of  such  jury,  and  for 
their  determination  of  the  matter,  and  with  the  like  effect,  as 
prescribed  in  said  third  article."  2  E.  S.  26,  §  14  ;  3  E.  S.  6th 
ed.  21,  §  14 ;  2  Edm.  27  ;  1  Fay's  Dig.  3Y5. 

The  proceedings  on  a  demand  for  a  jury  under  the  third 
article  referred  to  will  be  found  in  chapter  III,  §  45. 

§  95.  Examination  of  debtor ;  Payments  and  transfers  ly 
Mm  ;  Preferences, — "  Such  debtor  may  be  examined  in  the  same 
manner  and  with  the  like  effect  as  is  prescribed  in  the  said  third 
article ;  and  may  in  like  manner  be  required  to  pay  or  secure 
the  payment  of  any  debts  collected  by  him,  or  the  value  of  any 
property  assigned  by  him,  after  the  first  publication  of  the  no- 
tice" to  his  creditors  to  appear,  with  the  same  exceptions  as  in 
that  article  are  specified ;  and  if  it  shall  appear  that  he  has  pre- 
ferred any  creditor,  as  in  the  said  article  specified,  he  shall  in 
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like  manner  be  precluded  from  obtaining  a  discbarge  under  tbis 
article."  2  E.  S.  26,  §  15  ;  3  E.  S.  6tb  ed.  22,  §  15 ;  2  Edm.  2Y ; 
1  Fay's  Dig.  3Y6. 

Tbe  proceedings  on  examination  of  tbe  debtor  will  be  found 
ante,  §  47.  Tbose  in  reference  to  payments  and  transfers  of 
property  made  by  the  debtor,  after  the  publication  of  notice,  at 
§  48,  ante.  And  as  to  tbe  preference  which  will  bar  a  discharge, 
see  ante,  §  49. 

§  96.  Discharge,  when  granted. — "  If  such  imprisoned  debtor 
shall  in  all  respects  comply  with  the  order  of  the  said  officer,  and 
with  tbe  provisions  of  the  preceding  sections  of  this  article,  and 
if  the  jury  shall  determine  in  favor  of  such  debtor ;  or  in  case 
no  jnry  shall  be  demanded,  or  they  disagree,  if  the  officer  before 
whom  the  proceedings  shall  be  had,  shall  be  satisfied  of  the  fair- 
ness of  the  proceedings  of  such  debtor,  and  that  he  has  made  a 
full  disclosure  of  his  property,  of  the  securities  relating  thereto, 
and  of  his  creditors,  the  officer  shall  grant  to  such  debtor  a  dis- 
cbarge from  his  debts  and  from  imprisonment."  2  E.  S.  26,  §  16 ; 
3  E.  S.  6th  ed.  22,  §  16 ;  2  Edm.  27 ;  1  Fay's  Dig.  376. 

The  discharge  must  be  recorded  under  the  provisions  pre- 
viously cited  in  connection  with  the  two-thirds  act.  See  §  74, 
ante. 

§  97.  Effect  of  discharge.  — "  Every  such  discharge  shall  have 
the  like  effect  in  all  respects,  both  in  regard  to  the  debts  of  such 
debtor  and  the  exonerating  of  his  person  from  arrest  or  impris- 
onment, as  if  the  same  had  been  granted  upon  the  application 
of  such  debtor  and  two-thirds  of  his  creditors,  according  to  the 
provisions  of  the  third  article  of  this  title ;  and  the  same  may 
in  like  manner  be  impeached,  and  shall  become  void  in  the 
same  cases,  so  far  as  they  are  applicable,  in  which  a  discharge 
granted  nnder  the  said  third  article  would  be  void."  2  E.  S.  27, 
§  17 ;  3  E.  S.  6tb  ed.  22,  §  17 ;  2  Edm.  27 ;  1  Fay's  Dig.  376. 

The  provisions  referred  to  are  to  be  found  in  chapter  lY. 

A  debtor  imprisoned  on  proceedings  under  the  act  of  April 
26,  1831,  "  to  abolish  imprisonment  for  debt,  &c.,  cannot  be 
discharged  from  imprisonment  under  this  proceeding.  People 
ex  rel.  La  Torre  v.  O'Brien,  54  Barb.  38. 
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§  98.  Assignment  hy  officer. — "  If  such  imprisoned  debtor 
shall  not  comply  with  the  order  of  the  officer  requiring  an  ac- 
count, inventory  and  assignment  as  aforesaid,  and  with  the  pro- 
visions of  this  article,  and  if  no  sufficient  cause  he  shown  by 
him  to  the  contrary,  the  said  officer,  upon  proof  being  made  of 
the  service  of  the  said  order,  and  of  the  neglect  of  the  debtor  to 
comply  therewith,  shall  execute  an  assignment  of  all  the  estate 
of  such  debtor  to  the  assignees  nominated  by  the  petitioning 
creditors,  for  the  benefit  of  all  the  creditors  of  the  debtor." 
2  K.  S.  2T,  §  18  ;  3  K.  S.  6th  ed.  22,  §  18  ;  2  Edm.  27 ;  1  Fay's 
Dig.  376. 

§  99.  Effect  of  such  assignment. — "  The  assignment  so  exe- 
cuted by  such  officer,  shall  be  equally  valid  and  have  the  like 
effect  upon  all  the  real  and  personal  property  which  such  im- 
prisoned debtor  had  on  the  first  day  of  the  publication  of  the 
notice  to  his  creditors  hereinbefore  required,  as  if  such  assign- 
ment had  been  executed  by  such  debtor  voluntarily  on  that 
day."  2  E.  S.  27,  §  19  ;  3  R.  S.  6th  ed.  23,  §  19 ;  2  Edm.  28  ; 
1  Fay's  Dig.  376. 

§  100.  When  deitor  precluded  from  obtaimng  discharge. — 

"  Every  such  imprisoned  debtor  who  shall  refuse  or  neglect  to 
render  such  account  and  inventory,  and  to  execute  such  assign- 
ment, pursuant  to  any  order  made  as  herein  directed,  shall  there- 
after be  precluded  from  obtaining  any  discharge  from  his  im- 
prisonment, in  any  other  manner  than  upon  a  petition  by  him- 
self and  by  so  many  of  his  creditors,  who  were  such  at  the  date 
of  the  order  for  publication  of  notice  to  the  creditors,  as  are  re- 
quired by  the  preceding  sections  of  this  article,  to  unite  in  a 
petition  to  compel  an  assignment."  2  R.  S.  27,  §  20 ;  3  E.  S. 
6th  ed.  23,  §  20;  2  Edm.  28;  1  Fay's  Dig.  376. 

§  101.  Proceedings  where  loth  debtor  and  creditors  peti- 
tion.— "  Upon  any  such  imprisoned  debtor  making  an  applica- 
tion for  his  discharge,  in  conjunction  with  his  creditors,  as  in 
the  last  section  specified,  the  same  proceedings  in  all  respects 
shall  be  had  thereon,  as  are  prescribed  in  the  proceding  third 
article  of  this  title ;  except  that  any  assignment  which  shall  be 
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executed  by  such  debtor  pursuant  to  such  application  shall  be 
made  to  the  same  assignees  to  whom  any  assignment  of  such 
debtor's  estate  shall  have  been  made  by  any  officer  under  the 
provisions  of  this  article,  or  to  such  of  them  as  shall  be  alive 
and  competent  to  act ;  and  if  there  be  none,  to  such  assignees 
as  the  officer  entertaining  the  proceedings  shall  appoint."  2  R. 
S.  27,  §  21 ;  3  R.  S.  6th  ed.  23,  §  21 ;  2  Edm.  28  ;  1  Fay's  Dig. 
376. 

§  102.  What  property  vests  in  assignee. — "  Whenever  any 
assignment  shall  be  executed  by  any  officer  as  herein  provided, 
in  consequence  of  the  refusal  or  neglect  of  an  imprisoned  debtor 
to  execute  the  same,  all  property,  except  such  as  shall  be  by  law 
exempt  from  execution,  which  such  debtor  shall  acquire  during 
his  imprisonment  and  after  the  first  publication  of  the  notice 
to  creditors,  shall  be  deemed  to  vest  in  the  assignees  appointed 
by  such  officer,  by  virtue  of  the  assignment  so  by  him  executed." 
2  R.  S.  28,  §  22  ;  3  R.  S.  6th  ed.  23,  §  22  ;  2  Edm.  28  ;  1  Fay's 
Dig.  377. 


CHAPTER  VI. 

OF  VOLUNTARY  ASSIGNMENTS  BY  AN  INSOLVENT  FOR  THE  PUR- 
POSE OF  EXONERATING  HIS  PERSON  FEOM  IMPRISONMENT. 

(R.  S.  Part  II,  Ch.  5,  Tifle  1,  Art.  5.) 

§  103.  The  proceeding  considered  in  this  chapter  relates  to 
applications  to  relieve  a  debtor  from  liability  to  imprisonment 
by  reason  of  any  debt  arising  upon  contract,  and  if  in  prison 
by  reason  of  any  such  debt  that  he  may  be  discharged  from  his 
imprisonment.  It  constitutes  article  5,  title  1,  chapter  5,  part  2, 
of  the  Revised  Statutes. 

A  valid  discharge  granted  under  the  provisions  of  this  article 
operates  so  that  if  a  person  in  whose  favor  the  discharge  has 
been  granted  should  thereafter  be  sued  in  an  action  ex  contractu 
for  a  debt  due  or  contracted  at  the  time  of  the  application  for  a 
discharge,  and  should  be  arrested  on  the  ground  that  the  debt 
was  fraudulently  contracted,  such  person  would  be  entitled  to 
be  discharged  from  arrest.  Jones,  J.,  in  Am.  Flask  &  Cap  Co. 
V.  Son,  7  Robt.  233 ;  s.  c.  3  Abb.  Pr.  IST.  S.  333 ;  Wright  v. 
liitterman,  1  Abb.  Pr.  N.  S.  428. 

The  provisions  of  this  article  were  not  suspended  by  the 
passage  of  the  bankrupt  law.  Matter  of  Jacohs,  12  Abb.  Pr. 
N.  S.  278. 

§104.  Petition  of  debtor. — "Every  insolvent  debtor  may 
present  a  petition  to  any  of  the  officers  mentioned  in  the  first 
section  of  the  seventh  article  of  this  title,  or  to  any  judge  of  a 
county  court,  praying  that  his  estate  may  be  assigned  for  the 
benefit  of  all  his  creditors,  and  that  his  person  may  thWeafter 
be  exempted  from  arrest  or  imprisonment  by  reason  of  any 
debts  arising  upon  contracts  previously  made,  and  if  in  prison, 
that  he  may  be  discharged  from  his  imprisonment."  2  P.  S. 
28,  §  1 ;  3  K.  S.  6th  ed.  23,  §  1 ;  2  Edm.  29  ;  1  Fay's  Dig.  377. 

A  debtor  who  has  given  a  preference  contrary  to  the  pro- 
visions of  the  statute  (see  ante,  §  49),  cannot  obtain  a  discharge 
under  this  article.     Nor  can  a  debtor  who  is  under  commitment 
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under  the  act  to  abolish  imprisonment  for  debt  obtain  a  release. 
People  ex  rel.  Zatorre  v.  O'Brien,  3  Abb.  Dec.  552 ;  s.  o.  6 
Abb.  Pr.  N.  S.  63  ;  s.  c.  54  Barb.  58 ;  affi'g  5  Abb.  Pr.  N.  S.  223. 
The  application  may  be  made  to  any  judge  or  officer  men- 
tioned in  §  26,  ante.  It  must  be  made  to  an  officer  residing 
in  the  county  in  which  the  insolvent  or  imprisoned  debtor  re- 
sides or  is  imprisoned  {ante,  §  27),  and  the  provisions  of  the  sec- 
tions cited  {ante,  §§  28,  29)  are  all  applicable  to  proceedings 
under  this  article.    Matter  of  Roberts,  53  How.  Pr.  199. 

§  105.  Schedule  and  affidavit. — "  On  presenting  such  pe- 
tition the  insolvent  shall  deliver  therewith  a  schedule  containing 
an  account  of  his  creditors  and  an  inventory  of  his  estate,  simi- 
lar in  all  respects  to  the  account  and  inventory  required  of  an 
insolvent  by  the  third  article  of  this  title ;  and  shall  annex  to 
the  said  petition  and  schedule  the  following  affidavit,  which 
shall  be  taken  and  subscribed  by  him  before  the  officer  to  whom 
such  petition  is  presented,  and  shall  be  certified  by  such  officer  : 

"  '  I, ,  do  swear  (or  affirm,  as  the  case  may  be), 

that  the  account  of  my  creditors,  with  the  places  of  their  resi- 
dence, and  the  inventory  of  my  estate,  with  the  evidences  of  my 
title  thereto,  which  are  herewith  dehvered,  are  in  all  respects 
just  and  true ;  and  that  I  have  not  at  any  time  or  in  any  man- 
ner whatsoever  disposed  of  or  made  over  any  part  of  my  estate, 
for  the  future  benefit  of  myself  or  my  family,  or  in  order  to 
defraud  any  of  my  creditors  ;  and  that  I  have  not  paid,  secured 
to  be  paid  to,  or  in  any  way  compounded  with,  any  of  my  cred- 
itors, with  a  view  that  they  or  any  of  them  should  abstain  or 
desist  from  opposing  my  discharge.' "  2  E.  S.  28,  §  2 ;  see 
Laws  of  1819,  115,  §  2 ';  3  R.  S.  6th  ed.  23,  §  2  ;  2  Edm.  29  ; 
1  Fay's  Dig.  37Y. 

As  to  the  form  and  requisites  of  the  schedule  and  affidavit, 
see  atite,  §§  24,  31. 

§  106.  Order  to  show  cause. — "  Upon  receiving  such  petition, 
schedule  and  affidavit,  the  officer  shall  make  an  order  requiring 
the  creditors  of  such  insolvent,  to  show  cause  before  the  said 
•officer,  at  a  time  and  place  to  be  specified  in  the  order,  why  the 
prayer  of  the  petitioner  should  not  be  granted."    2  E.  S.  29,  §  3 ; 
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Laws  of  1819,  p.  115,  §  2 ;  3  K.  S.  6tli  ed.  23,  §  3  ;  2  Edm.  29  ; 

1  Fay's  Dig.  377. 

In  the  Matter  of  Jacobs  (12  Abb.  Fr.  N.  S.  273),  where  the 
order  was  made  returnable  before  F.  L.,  one  of  the  judges  of 
the  Court  of  Common  Fleas,  this  was  held  to  be  a  sufficient 
specification  of  the  place  of  return,  and  to  be  a  compliance  with 
the  statute.  In  that  case  it  was  also  stated  that  the  officer  ac- 
quired jurisdiction  by  the  presentation  of  the  petition  and 
schedules,  and  that  the  order  to  show  causfe  was  an  incident  of, 
but  not  essential  to,  such  jurisdiction.     See  omte,  §  29. 

In  the  Matter  of  Roberts  (53  How.  Pr.  199),  where  the  order 
was  made  returnable  before  a  justice  of  the  Supreme  Court,  and 
upon  the  return  day  there  was  no  justice  in  attendance,  and  on 
the  next  court  day  the  proceeding  was  adjourned  by  another 
justice  of  the  Supreme  Court,  who  did  not  reside  in  the  county,, 
it  was  held  that  the  justice  had  no  jurisdiction  and  the  proceed- 
ings were  out  of  court. 

§  107.  Notice  to  creditors. — "  Notice  of  the  contents  of  such 
order,  shall  be  published  for  the  like  time  and  in  the  like  man- 
ner, as  directed  in  article  third  of  this  title,  respecting  notices 
upon  the  application  of  an  insolvent  in  conjunction  with  two- 
thirds  of  his  creditors."   2  R.  S.  29,  §  4 ;  3  E.  S.  6th  ed.  24,  §  4 ; 

2  Edm.  29  ;  1  Fay's  Dig.  377  ;  see  Laws  of  1819,  p.  115,  §  2. 

As  to  the  requisites  of  the  notice  and  manner  of  publication, 
see  ante,  §§  36-39. 

§  108.  The  hea/ring;  Jury;  Proceedings. — "Every  creditor 
opposing  the  discharge  of  an  insolvent  under  this  article,  may 
demand  a  jury  to  determine  upon  the  matter ;  and  shall  be  en- 
titled thereto,  on  filing  with  the  officer  to  whom  the  petition 
was  presented,  at  or  before  the  first  hearing  on  such  petition,  a 
specification  in  writing  of  the  grounds  of  his  objections."  2  E. 
S.  29,  §  5 ;  3  E.  S.  6th  ed.  24,  §  5 ;  2  Edm.  29 ;  1  Fay's  Dig. 
377. 

"  The  same  proceedings  shall  be  had  for  the  summoning 
and  empaneling  a  jury  who  shall  hear  the  proofs  and  allegations 
of  the  parties,  and  render  their  verdict,  in  the  same  manner  and 
with  the  like  effect,  as  prescribed  in  the  third  article  of  this 
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title ;  and  a  jury  may  be  discharged  in  the  same  case  therein 
specified,  and  in  such  case,  the  officer  before  whom  the  proceed- 
ing shall  be  had,  sbaU  in  like  manner  decide  upon  the  applica- 
tion." 2  E.  S.  29,  §  6 ;  Laws  of  1819,  p.  115,  §  2  ;  3  R  S.  6th' 
ed.  24,  §  6 ;  2  Edm.  30  ;  1  Fay's  Dig.  378. 

The  provisions  referred  to  are  to  be  found  ante,  §  45. 

The  proceedings  may  be  adjourned,  and  witnesses  sub- 
poenaed and  examined  under  the  provisions  cited  ante,  §  44. 

§  109.  Examination  of  debtor;  Property  transferred  after 
'petition;  Preference. — "  The  petitioner  may  be  examined  before 
the  jury  or  officer,  in  the  same  manner  as  prescribed  in  the  said 
third  article ;  and  may  in  like  manner  be  required  to  pay  or 
secure  the  payment  of  any  debt  collected  by  him,  or  the  value 
of  any  property  assigned  by  him,  after  the  presentation  of  his 
petition,  excepting  such  as  shall  appear  to  have  been  necessarily 
expended  in  the  support  of  himself  and  his  family ;  and  if  it 
shall  appear,  that  he  has  preferred  any  creditors,  as  in  the  said 
article  specified,  he  shall  in  like  manner  be  precluded  from  ob- 
taining any  discharge,  under  the  provisions  of  this  article."  2 
K.  S.  29,  §  7;  3  E.  S.  6th  ed.  24,  §  7;  2  Edm.  30 ;  1  Fay's 
Dig.  378. 

The  provisions  referred  to  are  to  be  found  ante,  §§  47,  48, 
49. 

§  110.  Assignment,  when  and  how  executed. — "  If  the  jury 
shall  find  in  favor  of  the  petitioner ;  or  in  case  of  their  disa- 
greement, or  if  no  jury  being  required,  if  the  officer  before 
whom  the  hearing  is  had,  shall  be  satisfied  that  such  petitioner 
is  unable  to  pay  his  debts,  that  his  account  and  inventory  pre- 
sented with  his  petition,  are  true,  that  he  has  not  been  guilty  of 
any  fraud  or  concealment  in  violation  of  the  provisions  of  this 
article,  but  has  in  all  things  conformed  thereto ;  in  either  case, 
Buch  officer  shall  direct  an  assignment  to  be  made  to  such  as- 
signee or  assignees,  as  such  officer  shall  appoint,  of  all  the  estate 
of  such  debtor,  excepting  such  articles,  as  are  by  law  exempt 
from  execution."  2  E.  S.  29,  §  8  ;  Laws  of  1819,  p.  116,  §  2  ; 
3  E.  S.  6th  ed.  24,  §  8  ;  2  Edm.  30 ;  1  Fay's  Dig.  378. 


88  EXONERATION  FROM  ARREST.  [CH.  VI. 

"  The  insolTent  shall  execute  an  assignment,  with  the  like 
effect  as  declared  in  the  third  article  of  this  title,  respecting  the 
assignment  of  a  debtor  petitioning  in  conjmiction  with  two- 
thirds  of  his  creditors,  and  shall  cause  the  same  to  be  recorded 
in  the  same  manner."  2  E.  S.  30,  §  9  ;  Laws  of  IS  19,  p.  US, 
§  2 ;  3  K.  S.  6th  ed.  2i,  §  9  ;  2  Edm.  30 ;  1  Fay's  Dig.  3TS. 

As  to  the  form  and  effect  of  the  assignment,  see  ante,  g§  50- 
54,  and  as  to  the  recording  of  the  assignment,  see  ante,  §  74. 

§  111.  The  discharge. —  'Upon  producing  and  proving  a 
certificate  of  the  assignees  and  of  the  county  clerk,  as  prescribed 
in  the  said  third  article,  of  the  execution  and  recording  of  such 
assignment,  and  of  the  delivery  of  the  property  assigned,  or  so 
much  as  shall  be  capable  of  delivery,  with  the  books  and  papers 
relating  to  the  same,  the  officer  before  whom  the  proceedings 
were  had,  shall  grant  a  discharge  under  his  hand  and  seal ;  de- 
claring, and  such  shall  be  its  effect,  that  the  person  of  such  in- 
solvent shall  forever  thereafter  be  exempted  from  imprison- 
ment, by  reason  of  any  debt  due  at  the  time  of  his  making  such 
assignment,  or  contracted  for  before  that  time,  though  payable 
afterwards ;  and  by  reason  of  any  Kabilities  incurred  by  him,  by 
making  or  indorsing  any  promissory  note  or  biU  of  exchange ; 
or  incurred  by  him  in  consequence  of  the  payment  by  any  party 
to  such  note  or  bill,  of  the  whole  or  any  part  of  the  money  se- 
cured thereby,  whether  such  payment  be  made  prior,  or  subse- 
quent, to  the  execution  of  his  assignment."  2  E.  S.  30,  §  10 ; 
Laws  of  1819,  p.  118,  §  11 ;  3  E.  S.  6th  ed.  24,  §  10  ;  2  Edm. 
30 ;  1  Eay's  Dig.  378. 

As  to  the  certificate  of  the  assignees,  see  ante,  §  54  et  seq. 

The  discharge  of  a  debtor  under  this  article  applies  only  to 
claims  arising  on  contract.  Grocers'  Nat.  Bank  v.  Clark,  31 
How.  Pr.  115.  Thus  an  insolvent  is  not  entitled  to  a  discharge 
from  an  indebtedness  which  arose  from  his  embezzlement  of 
money,  and  evidences  of  debt  which  came  into  his  possession  as 
a  clerk,  in  the  course  of  his  employment.  Matter  of  Pie,  10 
Abb.  Pr.  409.  But  a  creditor  may  waive  the  claim  for  tort, 
and  then  it  seems  the  insolvent  will  be  discharge.  Matter  of 
Pie,  sujpra.  To  aacertain  whether  the  creditor's  claim  is  one  in 
tort  or  on  a  contract,  the  whole  of  the  complaint  must  be  con- 
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sidered,  and  not  particular  words  wtich  may  be  contained  in  it. 
Grocers'  Nat.  Bank  v.  Clark,  supra  ;  Harrison  v.  Lourie,  49 
How.  Pr.  124. 

But  after  a  claim  for  tort  has  been  reduced  to  judgment,  it 
becomes  a  quasi  contract,  and  tbe  debtor  may  be  exonerated 
from  arrest  on  such  judgments.  People  v.  Ma/rine  Court,  3 
Cow.  366  ;  Ex  parte  Thayer,  4  Cow.  66 ;  Hayden  v.  Palmer, 
24  Wend.  364 ;  Luther  v.  Deyo,  19  Id.  629. 

When  a  defendant  has  been  discharged  under  this  article, 
the  plaintiff  cannot,  by  discontinuing  the  action  and  bringing  a 
new  action  based  on  the  same  state  of  facts,  but  sounding  in 
tort  and  not  in  contract,  procure  a  second  arrest  of  the  defend- 
ant. People  ex  rd.  Ritterman  v.  Kelly,  1  Abb.  Pr.  N.  S.  432. 
And  a  defendant  so  arrested  will  be  discharged  on  habeas  cor- 
pus.   Ibid ;  see  Dieckerhoff  v.  Ahllorn,  2  Abb.  N.  C.  372. 

§  112.  Defendcmt  to  he  released  from  custody. — "  If  such 
insolvent  be  in  prison,  in  any  suit  or  proceeding,  founded  upon 
any,  contract  or  liability,  as  to  which  he  is  exempted  from  im- 
prisonment according  to  the  last  section,  he  shall  be  discharged 
therefrom,  on  producing  his  discharge  granted  pursuant  to  the 
provisions  of  this  article,  and  upon  indorsing  his  appearance  on 
any  mesne  process  upon  which  he  may  be  imprisoned."  Laws 
of  1819,  p.  116,  §  3 ;  2  R.  S.  30,  §  11 ;  3  K  S.  6th  ed.  25,  §  11 ; 
2  Edm.  31 ;  1  Fay's  Dig.  378. 

The  words  of  this  section,  "  in  prison,"  are  not  to  be  under- 
stood as  confining  the  operation  of  the  section  to  such  prisoners 
as  are  in  close  custody  only.  In  Hayden  v.  Palmer  (24  Wend. 
364),  a  person  on  the  limits  obtained  a  discharge  under  this  ar- 
ticle and  went  without  the  limits.  The  discharge  was  held  a 
bar  to  the  limit  bond.  See  Bosworth,  J.,  in  Coman  v.  Storm, 
26  How.  Pr.  84,  88. 

Where  the  debtor  is  subsequently  arrested  on  mesne  process, 
in  a  suit  on  a  debt  or  liability  in  which  he  is  exempted  from 
imprisonment,  he  may  apply  for  a  discharge  from  arrest  under 
the  provisions  cited  and  commented  on  ante,  §  73. 

§113.  Debts  not  discha/rged. — "No  debt,  demand,  judg- 
ment or  decree,  against  any  insolvent  discharged  under  this 
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article,  shall  be  affected  or  impaired  by  such  discharge,  but  shall 
remain  valid  and  effectual  against  all  the  property  of  such  in- 
solvent, acquired  after  the  execution  of  his  assignment ;  and 
the  lien  acquired  by  any  judgment  or  decree,  upon  any  property 
of  such  insolvent  shall  not  be  in  any  manner,  affected  by  such 
discharge."  2  R.  S.  30,  §  12;  Laws  of  1819,  p.  IIT,  §  6;  3  R. 
S.  6th  ed.  25,  §  12;  2  Edm.  30,  31 ;  1  Fay's  Dig.  3Y8. 

§  114.  Discharge,  wJien  void. — "Every  discharge  granted 
to  an  insolvent  under  this  article,  shall  be  void  in  the  same 
cases,  so  far  as  they  are  applicable,  in  which  a  discharge  granted 
under  the  third  article  of  this  title  is  therein  declared  to  be 
void."  2  E.  S.  30,  §  13  ;  Laws  of  1819,  p.  117,  §  5  ;  3  R.  S. 
6th  ed.  25,  §  13 ;  2  Edm.  31 ;  1  Fay's  Dig.  378 ;  see  ante, 
§TT. 

The  review  of  these  proceedings  is  by  certiorari  under  the 
section  cited,  ante,  §  79. 


OHAPTEE  VII. 

OF    VOLUNTARY   PROCEEDINGS   BY   A   DEBTOR    IMPRISONED    IN 
EXECUTION  IN   CIVIL  CAUSES. 

(R.  S.  Part  IL  Ch.  5,  Title  1,  Art.  6.) 

§  115.  In  general. — The  proceedings  discussed  in  the  pres- 
ent chapter  are  intended  to  enable  debtors  imprisoned  on  execu- 
tion in  civil  actions  to  obi;p,in  a  discharge  from  imprisonment, 
upon  making  a  full  surrender  of  their  property  for  the  benefit 
of  creditors  upon  whose  judgments  and  executions  they  are  im- 
prisoned. The  sections  of  the  Revised  Statutes  referred  to  are 
to  be  found  in  article  six,  of  title  one,  of  chapter  five,  of  part 
two.  They  are  derived  in  a  measure  from  the  provisions  of  the 
act  of  April  9,  1813,  entitled,  "  An  Act  for  the  relief  of  debt- 
ors with  respect  to  the  imprisonment  of  their  persons."  1  R. 
S.  343.     See  ante,  §  4. 

§  116.  Who  may  apply  for  a  discharge. — "  Every  person, 
who  shall  be  imprisoned  by  virtue  of  one  or  more  executions 
in  civil  causes,  upon  which  there  shall  be  due  a  sum  not 
exceeding  five  hundred  dollars,  may  at  any  time  petition  the 
court  from  which  such  process  issued,  or  the  county  court  of 
the  county  in  which  he  is  imprisoned,  for  his  discharge  from 
such  imprisonment,  on  his  compliance  with  the  provisions  of 
this  title."  2  E.  S.  31,  §  1 ;  3  E.  S.  6th  ed.  25,  §  1 ;  2  Edm. 
31 ;  1  Fay's  Dig.  379. 

"  Every  person  so  imprisoned  for  a  sum  exceeding  five  him- 
dred  dollars  may,  in  like  manner,  petition  for  his  discharge  after 
he  shall  have  been  imprisoned  for  three  months."  2  E.  S.  31,, 
§  2 ;  3  E.  S.  6th  ed.  25,  §  2 ;  2  Edm.  32 ;  1  Fay's  Dig.  379. 

The  application  for  a  discharge  under  this  article  must  be 
made  to  the  court.  A  judge  at  chambers  has  no  authority  to 
grant  a  discharge  in  such  a  proceeding.  Mather's  Case,  14  Abb.. 
Pr.  45  ;  Matter  of  Walker,  2  Duer,  655.  And  the  application 
should  be  made  at  a  special,  and  not  at  a  general  term.  Matter 
of  Walker,  supra. 
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The  county  court  has  jurisdiction  of  the  subject-matter  of 
this  article.  Bullymore  v.  Cooper,  46  N.  Y.  236,  241; 
Ea/rt  V.  Dubois,  20  Wend.  236 ;  Laws  of  1847,  ch.  280,  p.  869, 
§  29. 

The  Court  of  Oyer  and  Terminer  has  power  to  deliver  the 
jails,  according  to  law,  of  all  the  prisoners  therein  ;  but  this 
refers  only  to  cases  of  crimes.  That  court  has  no  power 
upon  habeas  corpus  to  order  the  discharge  of  a  prisoner  held 
upon  execution  in  a  civil  action.  People  v.  Brennan,  61  Barb. 
540. 

The  statute  is  very  beneficial  in  its  provisions  and  very  gen- 
eral in  its  terms.  It  includes  "  every  person."  An  infant, 
"therefore,  who  is  imprisoned  on  an  execution  is  entitled  to  the 
benefits  of  the  act,  notwithstanding  his  nonage.  People  ex  rel. 
Smith  V.  Mullen,  25  Wend.  698.  And,  for  a  similar  reason,  it 
has  been  held  that  interest  on  the  judgment  will  not  be  added, 
so  as  to  enhance  the  amount  above  the  sum  named  in  the  stat- 
ute, and  so  impede  the  discharge.  Ex  parte  Gashaden,  1  Cai. 
346  (this  decision  was  under  the  act  of  1789). 

A  person  charged  in  execution  in  a  civil  cause,  whether  in 
close  custody  or  on  the  limits,  whilst  held  in  custody  by  virtue 
of  such  execution,  is  entitled  to  apply  for  his  discharge.  Gorman 
V.  Storm,  26  How.  Pr.  84;  s.  o.  1  Kobt.  705  (Supr.  Ct.  Gen. 
Term),  disapproving  Bylandt  v.  Gomstoch,  25  How.  Pr.  429  ; 
s.  c.  as  GomstocVs  Case,  16  Abb.  Pr.  233  (Supr.  Ct.  Sp.  Term). 
Jails  are  to  be  considered  as  enlarged  from  the  four  walls  of 
the  ancient  law  to  the  assigned  limits,  and  so  long  as  the  pris- 
oner is  within  those  limits,  so  long  he  is  to  be  considered,  .in 
judgment  of  law,  as  in  prison.  Holmes  v.  Lansing,  3  Johns. 
Cas.  73,  75,  76 ;  Peters  v.  Henry,  6  Johns.  121,  124. 

When  the  defendant  is  charged  on  an  execution  for  less  than 
$500,  he  is  entitled  to  a  discharge  at  once,  upon  giving  fourteen 
days  notice.  But  when  the  execution  is  for  more  than  $500, 
the  defendant  must  have  been  charged  in  execution  for  three 
months.  It  is  not  enough  that  his  imprisonment  under  the 
execution  and  order  of  arrest  has  continued  for  three  months. 
Dusart  v.  Delacroix,  1  Abb.  Pr.  N.  S.  409,  note.  And  where 
the  papers  on  which  the  discharge  is  granted  show  that  the 
judgment  on  which  the  debtor  was  taken  in  execution  exceeded 
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3,  but  fail  to  show  that  he  has  been  imprisoned  for  three 
months,  the  discharge  is  void.  Browne  v.  Bradley,  6  Abb.  Pr. 
141 ;  Matter  of  Rosenberg,  10  Abb.  Pr.  N.  S.  460. 

It  is  immaterial  whether  the  judgment  upon  which  the  exe- 
cution is  issued,  under  which  the  prisoner  is  held,  was  obtained 
in  an  action  for  tort  or  upon  contract.  In  either  case  the 
debtor  will  be  entitled  to  his  discharge,  upon  compliance  with 
the  statute,  if  it  be  found  that  his  proceedings  are  "just  and 
fair."  See  post,  §  120.  The  People  v.  The  Marine  Court,  ■  3 
Cow.  366 ;  Ex  parte  Thayer,  4  Cow.  66  ;  Hayden  v.  Palmer, 
24  Wend.  364  ;  Luther  v.  Deyo,  19  Id.  629  ;  Grocers'  Nat.  Bk. 
V.  ClarTc,  31  How.  115,  127. 

A  person  committed  by  precept  for  contempt  in  not  paying 
moneys  ordered  to  be  paid  for  temporary  alimony,  is  a  person 
imprisoned  by  virtue  of  an  execution  in  a  civil  cause  within  the 
meaning  of  this  section,  and  may  apply  for  a  discharge.  Yan 
Wesel  V.  Van  Wesel,  3  Paige,  38  ;  People  v.  Cowles,  4  Keyes, 
38  ;  s.  0.  3  Abb.  Dec.  507.  See  People  v.  Campbell,  40  IS!".  T. 
133.  See  Lackmeyer  v.  Lachmeyer,  U.  S.  Dist.  Ct.  South.  Dist. 
of  K  Y.  Choate,  J.,  MSS.  Sept.  1878. 

But  the  statute  does  not  extend  to  the  case  of  commitment 
for  a  j&ne  imposed  upon  a  party  for  a  contempt  of  court ;  or 
where  the  party  is  imprisoned  for  the  non-performance  of  some 
act  or  duty  which  it  is  in  the  power  of  the  defendant  to  per- 
form. Van  Wezel  v.  Van  Wesel,  supra.  See  Spaxilding  v.  The 
People,  7  Hill,  301 ;  affi'g  10  Paige,  301. 

And  where  a  person  is  in  charge  of  the  sheriff,  under  an  at- 
tachment to  bring  him  into  court  to  answer  interrogatories  in  a 
proceeding  for  a  contempt,  an  order  discharging  the  person 
from  imprisonment  cannot  operate  to  discharge  the  person. 
Such  a  discharge  is  premature  until  after  conviction.  Jachson 
V.  Smith,  5  Johns.  115 ;  Bissell  v.  Kip,  5  Johns.  89. 

Whether  a  person  imprisoned  for  costs  of  a  proceeding  as  for 
a  contempt  to  enforce  a  civil  remedy  is  entitled  to  a  discharge 
was  questioned  in  Patrick  v.  Warner  (4  Paige,  397),  by  Wal- 
worth, Chan.     See  Laws  of  1847,  ch.  390. 

§  117.  Notice,  how  served. — "  Fourteen  days'  previous  no- 
tice of  the  time  and  place  at  which  such   petition  will  be  pre- 
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sented,  togetter  with  a  copy  of  sucli  petition  and  the  account 
of  his  estate  hereinafter  directed,  shall  be  personally  served  by 
such  debtor,  on  the  creditors  at  whose  suit  he  shall  be  imp;^s- 
oned,  their  personal  representatives,  or  their  attorney."  2  ti. 
S.  31,  §  3 ;  3  K.  S.  6th  ed.  25,  §  3  ;  2  Edm.  32 ;  1  Fay's  Dig, 
379.    , 

The  notice  required  by  this  article  is  entirely  difEerent  from 
that  required  by  the  previous  articles.  In  the  former  articles 
notice  was  required  to  be  given  to  all  the  creditors ;  here  the 
proceeding  is  wholly  between  the  debtor  and  the  execution 
creditors.  Service  of  the  notice  on  the  attorney  when  the 
plaintiff  resided  out  of  the  State  was  sufficient,  before  the  stat- 
ute. Bates  V.  Williams,  1  Johns.  Cas.  30.  And,  since  the  no- 
tice is  entirely  for  the  plaintiff's  benefit,  he  may  waive  it,  or 
take  short  notice,  by  consent.  Hart  v.  Dubois,  20  Wend. 
237. 

§  118.  The  petition  and  account. — "  Such  petition  shall  set 
forth  the  cause  of  the  imprisonment  of  the  applicant,  and  shall 
have  annexed  to  it,  a  Just  and  true  account  of  all  his  estate  real 
and  personal,  in  law  and  equity,  and  of  all  charges  affecting  the 
same,  both  as  such  estate  and  charges  existed  at  the  time  of  his 
imprisonment,  and  as  they  exist  at  the  time  of  preparing  such 
petition ;  together  with  a  just  and  true  account  of  all  deeds, 
securities,  books  and  writings  whatsoever  relating  to  the  said 
estate  and  the  charges  thereon,  with  the  names  and  places  of 
abode,  of -the  witnesses  to  such  deeds,  securities,  and  writings." 
2  E.  S.  31,  §  4;  3  K.  S.  6th  ed.  25,  §  4;  2  Edm.  32;  1  Fay's 
Dig.  379.     See  1  K.  L.  349,  §  4. 

The  form  of  the  petition  is  not  prescribed  by  the  statute, 
except  as  above  stated,  but  sufficient  should  appear  on  the  face 
of  it  to  give  the  court  jurisdiction.  It  should  set  forth :  (1)  The 
fact  of  the  imprisonment  of  the  petitioner,  and  the  amount 
due  upon  the  execution  or  executions  for  which  he  is  held,  and 
if  the  amount  exceeds  the  sum  of  $500,  that  he  has  been  impris- 
oned for  three  months.  Browne  v.  Bradley,  5  Abb.  Pr.  141 ; 
Matter  of  Bosenhurg,  10  Abb.  Pr.  N.  S.  450.  (2)  The  cause 
of  the  imprisonment.  (3)  A  just  and  true  account  of  his  estate, 
both  as  it  existed  at  the  time  of  the  imprisonment  and  at  the 
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time  of  preparing  tlie  petition.  (4)  A  just  and  true  account  of 
all  deeds,  securities,  books,  and  writings  whatsoever,  relating  to 
the  said  estate,  and  the  charges  thereon,  with  the  names  and 
places  of  abode  of  the  witnesses  to  such  deeds,  securities,  and 
writings.  For  defective  form  of  petition  and  order,  see  Bulby- 
m,ore  v.  Cooper,  46  N.  Y.  236. 

The  statute  is  imperative,  and  the  papers  presented  to  the 
court  must  conform  with  exactness  to  its  provisions.  Tt  is  mat- 
ter necessary  to  the  jurisdiction  of  the  court,  not  only  that  a 
petition  and  account  should  be  presented  to  it,  but  that  they 
shall  be  the_very  petition  and  account  specified.  Bullymore  v. 
Cooper,  46  N.  T.  236,  246,  Folger,  J. ;  People  v.  Bancker,  5 
K  Y.  106. 

It  is  a  requisite  to  jurisdiction  that  the  petition  should  con- 
tain an  account  as  required  by  the  statute.  Matter  of  Bully - 
more,  46  N.  Y.  236;  affi'g  2  Lans.  Yl ;  People  v.  Bancker,  5 
]Sr.  Y.  106  ;  People  v.  Brooks,  40  How.  165.  The  statute  re- 
quii'es  that  the  petition  shall  contain  an  account  of  the  debtor's 
estate,  both  as  it  existed  at  the  time  of  the  imprisonment  and  at 
the  time  of  preparing  the  petition.  The  reason  for  this  dupli- 
cate account  is  given  by  Mullen,  J.,  in  People  v.  Bancker  (5 
N.  Y.  106,  123  and  note).  Its  object  is  to  prevent  payments 
and  transfers  of  property  to  other  creditors  than  the  execution 
creditor  during  the  period  of  imprisonment,  when  the  debtor 
would  be  likely  to  make  terms  with  his  more  lenient  creditors 
who  had  not  proceeded  to  extremes  with  him,  and  then  demand 
his  liberty  from  the  others  on  tendering  the  remaining  frag- 
ments of  his  property. 

The  fact  that  the  debtor  has  filed  a  voluntary  petition  in 
bankruptcy,  and  that  the  assignee  in  bankruptcy  has  become 
clothed  with  the  estate  which  he  had  at  the  time  of  the  imprison- 
ment, does  not  avoid  the  requirements  of  the  statute  that  the 
petition  must  contain  a  just  and  true  account  of  his  estate  as  it 
existed  at  the  time  of  his  imprisonment.  Bullymore  v.  Cooper, 
46  N.  Y.  236 ;'  Peoi^le  v.  Brooks,  40  How.  Pr.  165.  A  mere 
statement  in  the  petition  of  the  proceedings  in  bankruptcy  is 
not  enough.    Bullymore  v.  Cooper,  supra. 

IlTo  account  of  creditors  is  required  by  this  article,  for  the 
reason,  as  we  have  seen,  that  no  creditors  are  intrusted  in  the 
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proceeding  except  such  as  have  the  debtor  on  execution.     See 
Hall  V.  Kellogg,  12  N.  T.  325,  333. 

§  119.  Petitioner's  affida/ait. — "  At  the  time  of  presenting 
such  petition,  the  following  affidavit  shall  be  indorsed  thereon, 
and  shall  be  sworn  to  by  the  applicant : 

"  '  I,  the  within-named  petitioner,  do  swear  [or  affirm,  as  the 
case  may  be],  that  the  within  petition  and  account  of  my  estate, 
and  of  the  charges  thereon,  are  in  all  respects  just  and  true ; 
and  that  I  have  not  at  any  time  or  in  my  manner  disposed  of 
or  made  over,  any  part  of  any  property,  with  a  view  to  the 
future  benefit  of  myself  or  my  family,  or  with  an  intent  to  in- 
jure or  defraud  any  of  my  creditors.'  "  2  E.  S.  32,  §  5 ;  3  R.  S. 
6th  ed.  26,  §  5  ;  2  Edm.  32  ;  1  Fay's  Dig.  Bid. 

The  affidavit  is  a  prerequisite  to  jurisdiction  of  the  case. 
Bullymore  v.  Cooper,  46  IST.  Y.  236,  244 ;  Browne  v.  Bradley, 
5  Abb.  Pr.  141.  The  statute  requires  that  at  the  time  of 
presenting  the  petition  the  affidavit  shall  be  indorsed  thereon 
and  sworn  to  by  the  applicant.  There  is  no  method,  however, 
provided  by  which  the  applicant,  if  in  close  custody,  can  be 
brought  before  the  court  to  make  the  affidavit  at  the  time  of 
presenting  the  petition.  In  the  case  of  Hillyer  v.  Bosenherg 
(11  Abb.  Pr.  ]Sr.  S.  402),  this  difficulty  was  obviated  by  constru- 
ing the  time  of  presenting  the  petition  as  extending  over  until 
the  actual  production  of  the  prisoner  under  the  following  sec- 
tion. This  case  cannot  be  reconciled  with  the  language  used  in 
the  decision  of  Bullymore  v.  Cooper  (46  N.  Y.  236, 244),  where 
it  is  said,  "  This  [the  making  of  the  affidavit]  cannot  be  dis- 
pensed with  or  postponed,  and  the  court  have  power  to  proceed. 
At  no  time  after  the  presentation  of  the  petition  can  the  affida- 
vit be  indorsed  and  sworn  to,  and  the  demand  of  the  statute  be 
answered."  In  that  case,  as  well  as  in  the  case  of  Browne  v. 
Bradley  (5  Abb.  Pr.  141),  the  affidavit  was  sworn  to  hefore  the 
presentation  of  the  petition,  and  the  decision  was  placed  upon 
other  grounds.  The  difficulty  suggested  in  the  case  of  Hillyer 
V.  Eoserhberg,  supra,  was  not  brought  to  the  attention  of  the 
court.  It  may  be  that  the  statute  could  be  fully  complied  with 
by  obtaining  the  order  mentioned  in  section  6,  after  service  of 
the  petition  and  notice,  and  before  the  return  day,  so  that  the 
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applicant  miglit  be  brought  before  the  court  upon  the  day  spec- 
ified  in  the  notice,  and  then  upon  presentation  of  the  petition 
he  could  make  the  required  affidavit.  There  appears  to  be  no 
objection  to  such  a  construction  of  the  statute,  unless  the  word 
"  such "  in  the  following  section  necessarily  means  a  verified 
petition.     See  Bullymore  v.  Cooper,  46  N.  T.  236,  244,  245. 

§  120.  Proceedings. — "  Upon  presenting  such  petition,  and 
due  proof  being  made  of  the  service  of  a  copy  thereof,  and  of 
the  account  thereto  annexed,  with  the  notice  hereinbefore  re- 
quired, the  court  shall  order  the  applicant  to  be  brought  before 
it,  on  a  day  to  be  assigned  ;  and  on  such  day,  and  such  other 
days  as  the  court  shall  appoint  during  the  same  term,  shall  pro- 
ceed in  a  summary  way  to  hear  and  determine  the  proofs  and 
allegations  of  the  parties,  and  may  examine  the  applicant  or  his 
wife,  or  any  other  person,  on  oath ;  and  if  satisfied  that  the  pe- 
tition and  account  of  the  applicant  are  correct,  and  that  his  pro- 
ceedings are  just  and  fair,  shall  order  an  assignment  to  be  made 
of  all  his  property  (except  the  articles  which  are  by  law  exempt 
from  execution),  or  of  so  much  thereof  as  shall  be  sufficient  to 
discharge  the  executions  on  which  he  shall  be  imprisoned."  2 
E.  S.  32,  §  6  ;  3  E.  S.  26,  §  6  ;  2  Edm.  32  ;  1  Fay's  Dig.  3Y9. 

§  121.  Proceedings  when  "just  and  fair." — The  discharge 
of  the  debtor  will  be  denied  if  it  be  shown  that  he  has  been 
guilty  of  any  of  the  acts  which  he  is  required  to  negative  by 
the  affidavit  prescribed  by  the  preceding  section. 

"  It  is  enough,"  says  Davis,  P.  J.,  in  Matter  of  Brady  (15 
Supm.  Ct.  [8  Hun],  437 ;  affi'd  69  JST.  Y.  216),  "  to  show  that  the 
proceedings  on  the  part  of  the  prisoner  were  not  "  just  and  fair," 
if  the  creditor  establishes  upon  the  hearing  that  the  debtor  has 
disposed  of  or  made  over  any  part  of  his  property  witli  intent 
to  injure  or  defraud  any  of  his  creditors,  although  such  act  was 
committed  before  the  commencement  of  the  action  in  which  he 
is  imprisoned,  provided  they  are  shown  also  to  be  so  far  con- 
nected with  the  action  as  to  be  the  grounds  upon  which  the 
order  for  his  imprisonment  therein  was  based."  Accordingly, 
in  a  case  where  the  court  below  had  granted  a  discharge  on  the 
ground  that  it  did  not  appear  that  at  the  time  of  making  the 
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application  for  a  discharge,  the  debtor  was  concealing  or 
attempting  to  conceal  property,  it  was  held  that  this  construc- 
tion of  the  statute  was  too  narrow,  and  that  evidence  produced 
before  the  court,  showing  that  the  debtor  had  made  certain 
fraudulent  dispositions  of  his  property  upon  which  an  arrest 
had  been  ordered  in  the  action  upon  which  he  was  then  held 
in  execution  should  have  been  considered.  Matter  of  Brack], 
supra. 

The  case  of  Gaul  v.  Clark  (1  "Weekly  Dig.  209),  goes  even 
further,  for  in  that  case  a  discharge  was  refused  on  the  ground 
of  a  fraudulent  mortgage  of  property  made  before  the  com- 
mencement of  the  action,  but  in  view  of  its  commencement, 
although  in  no  way  connected  with  the  subject-matter  of  the 
action.  In  the  Matter  of  "Watson  (5i  E.  D.  Smith,  429),  where  it 
was  urged  that  the  proceedings  referred  to  are  the  proceedings  in 
the  application,  and  not  transactions  at  any  time  prior  to  im- 
prisonment under  the  execution,  the  general  term  of  the  com- 
mon pleas  refused  to  sustain  the  position. 

A  different  conclusion,  however,  was  reached  by  Mr.  Justice 
E.  Darwin  Smith,  in  the  People  v.  White,  14  How.  Pr.  498. 
He  says  (p.  303) :  "  But  if  the  court  is  satisfied  that  the  appli- 
cant has  concealed  nothing  in  respect  to  his  property  or  its  con- 
dition, and  honestly  and  truly  proposes  to  purchase  his  freedom 
from  imprisonment  by  a  complete  surrdhder  of  all  his  property 
rights  and  interests  to  his  creditors,  it  is  the  duty  of  the  court 
to  discharge  him,  however  dishonest  or  improper  his  conduct 
may  have  previously  been  in  other  respects,  or  in  other  connec- 
tions and  at  other  times."  In  that  case,  the  defendant,  a  public 
defaulter  for  a  large  amount,  professed  to  be  unable  to  give  any 
account  of  what  had  become  of  the  money,  and  failed  to  explain 
in  a  satisfactory  manner,  certain  transfers  of  property  in  which 
he  appeared  to  have  a  large  equitable  interest,  and  the  inventory 
contained  but  a  trifling  amount  of  property,  the  court  held  that 
his  proceedings  were  obviously  not  "  just  and  fair."  See  also, 
Bieckerhoff  v.  Ahlborn,  2  Abb.  E".  C.  372  ;  Matter  of  Andriot, 
2  Daly,  24. 

In  the  case  of  People  v.  Brooks  (40  How.  Pr.  165),  where 
the  debtor,  after  imprisonment,  filed  a  voluntary  petition  in 
bankruptcy,  and  by  virtue  thereof,  assigned  all  his  property  to  an 
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assignee  in  bankruptcy  and  then  filed  his  petition  for  a  dis- 
charge, it  was  held  that  such  a  disposition  of  his  property  was  a 
fraud  upon  the  act,  and  was  a  ground  for  refusing  a  discharge. 
See  Spear  v.  Wardwell,  1  N.  Y.  144 ;  Hall  v.  Kellogg,  12  JST. 
Y.  325.  But  in  Eoswog  v.  Seymour  (Y  Kobt.  427),  where  the 
petition  in  bankruptcy  was  filed  before  the  debtor  was  charged 
in  execution,  it  was  held  to  be  a  valid  disposition  of  his  prop- 
erty, and  no  bar  to  the  debtor's  discharge  under  this  title.  See 
Corning  v.  White,  2  Paige,  567. 

"Where  a  discharge  is  refused  because  the  proceedings  are 
adjudged  to  be  not  "  just  and  fair,"  the  right  of  the  debtor  to  a 
discharge  under  the  petition  is  res  adjudicata.  It  may  be  re- 
viewed by  the  appellate  court,  but  if  not  disturbed,  it  is  conclu- 
sive upon  the  petitioner.  He  cannot  commence  a  new  proceed- 
ing involving  the  same  facts  and  have  the  same  isfnes  re-tried. 
Matter  of  Thomas,  10  Abb.  Pr.  N.  S.  114. 

The  only  course  left  open  to  the  debtor  in  such  a  case  is  to 
make  a  motion  to  open  the  proceedings,  and  for  leave  to  amend. 
Matter  of  Thomas,  supra  ;  Matter  of  Hosenlerg,  10  Abb.  Pr. 
K  S.  450. 

§  122.  Adjournment. — "  Upon  sufficient  cause  shown  by 
any  creditor,  the  court  may  adjourn  the  hearing  of  such  peti- 
tion to  the  next  term  thereof,  but  no  adjournment  shall  be  made 
extending  beyond  the  next  term."  2  E.  S.  32,  §  7 ;  3  E.  S.  6th 
ed.  26,  §  7  ;  2  Edm.  32 ;  1  Fay's  Dig.  380. 

"  At  such  adjourned  hearing  no  objections  to  matters  of 
form  shall  be  received,  and  unless  the  opposing  creditor  shall 
then  be  able  to  satisfy  the  court  that  the  proceedings  on  the 
part  of  the  prisoner  are  not  just  and  fair,  the  court  shall  order 
an  assignment  as  aforesaid,  and  grant  a  discharge  as  hereinafter 
directed."  2  E.  S.  32,  §  8  ;  3  E.  S.  6th  ed.  26,  §  8 ;  2  Edm. 
33 ;  1  Fay's  Dig.  380. 

When  the  defendant  failed  to  appear  upon  the  adjourned 
day,  and  the  proceedings  were  dismissed  with  leave  to  come  in 
on  terms,  and  a  motion  was  made  to  open  the  default,  it  was  held 
that  the  failure  to  have  a  day  assigned  at  the  adjourned  day, 
discontinued  the  proceedings  and  the  court  ceased  to  have  juris- 
diction.     Bylandt  v.  Comstocle,  25  How.  Pr.  429. 
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So,  wlien  the  proceedings  were  not  adjourned  to  the  next 
term,  -the  adjournment  of  the  court  without  day  put  an  end  to 
them.     People  v.  Brooks,  40  How.  Pr.  165. 

§  123.  Tlie  assignees  and  assignment. — "  The  court  shall 
appoint  one  or  more  assignees,  and  the  assignment  shall  be  made 
to  the  persons  so  appointed,  by  an  indorsement  on  such  peti- 
tion, which  shall  vest  in  the  assignees  all  the  estate,  right,  and 
interest  of  the  applicant  in  all  the  property,  real  and  personal, 
so  directed  to  be  assigned  for  the  benefit  of  the  creditors  upon 
whose  execution  he  is  imprisoned."  2  R.  S.  32,  §  9  ;  3  R.  S. 
6th  ed^  26,  §  9  ;  2  Edm.  33  ;  1  Fay's  Dig.  380. 

"  Such  applicant  shall  furnish  satisfactory  eridence  to  the 
court,  of  the  actual  delivery  to  the  assignees  so  appointed,  of  all 
the  property  no  directed  to  be  assigned,  or  he  shall  give  such 
security  for  the  future  delivery  thereof,  as  the  court  shall  ap- 
prove." 2  E.  S.  32,  §  10 ;  3  R.  S.  6th  ed.  26,  §  10 ;  2  Edm. 
33  ;  1  Fay's  Dig.  380. 

The  design  of  this  section  is  to  leave  it  to  the  sound  discre- 
tion of  the  court  whether  to  require  any  security,  and  if  any 
then  to  fix  the  form  of  the  security,  and  the  amount,  according 
to  the  circumstances  of  each  particular  case.  Roswog  v.  Sey- 
mour,  1  Robt.  429. 

§  124.  The  discliarge. — "  Upon  such  assignment  being 
made,  and  such  evidence  or  security  being  furnished,  the  court 
shall  order  the  discharge  of  the  applicant  from  his  imprison- 
ment, by  virtue  of  any  execution  which  shall  have  been  speci- 
fied in  his  petition,  and  the  sheriff  shall  discharge  him  accord- 
ingly, on  being  served  with  such  order,  without  any  detention 
on  account  of  any  fees."  2  R.  S.  32,  §  11 ;  3  R.  S.  6th  ed.  26, 
§  11 ;  2  Edm.  33 ;  1  Fay's  Dig.  380. 

No  recitals  are  necessary  to  the  validity  of  the  order.  It  is 
valid  if  the  facts  exist  which  make  it  so,  notwithstanding  they 
are  not  recited  in  it.  But  that  the  order  of  itself  should  consti- 
tute a  protection  to  the  sheriff  in  discharging  the  prisoner,  and 
that  it  should  be  prima  facie  evidence  of  the  regularity  of  the 
proceedings  upon  which  the  discharge  is  granted,  it  should  con- 
tain recitals  of  the  facts;  giving  general  and  special  jurisdiction. 
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BuUymore  v.  Cooper,  46  2^.  Y.  236  ;  affi'g  2  Lans.  71.  If  the 
order  is  relied  upon  without  proof  aliunde  of  the  facts  needful 
to  jurisdiction,  there  must  be  in  it  ample  allegations  thereof. 
JBuUyTnore  v.  Cooper^  supra  /  see  JBenneU  v.  Burch,  1  Denio, 
141.     See  ante,  p.  74. 

§  125.  The  debtor  stiU  liaUe  for  the  debt.—"  Not%vith- 
fitanding  such  discharge,  the  partj  in  whose  favor  any  execution 
fihaU  have  been  issued,  shall  be  entitled  to  the  same  remedies 
against  such  applicant,  by  execution  against  his  property  only, 
or  by  suit  on  the  judgment  upon  which  such  execution  was 
issued,  for  any  balance  that  may  be  due  thereon,  as  he  might 
have  had  if  such  execution  had  not  been  issued,  but  the  appli- 
cant shall  not  be  held  to  bail  in  any  such  suit,  nor  shall  execu- 
tion issue  against  his  person  on  any  judgment  obtained  there- 
on." 2  K.  S.  33,  §  12 ;  3  E.  S.  6th  ed.  26,  §  12 ;  2  Edm.  33  ; 
1  Fay's  Dig.  380. 

§  126.  Debtor,  when  liable  to  re-arrest. — "  K  the  applicant 
shall  be  con^-icted  of  perjury  in  any  of  the  proceedings  author- 
ized by  this  article,  the  party  at  whose  suit  he  was  imprisoned, 
may  issue  execution  against  the  body  of  such  applicant."  2  E. 
S.  33,  §  13 ;  3  E.  S.  6th  ed.  27,  §  13  ;  2  Edm.  33  ;  1  Fay's 
Dig.  380. 

§  127.  The  assignees,  their  rights  and  duties. — "  The  as- 
signee shall  be  vested  with  all  the  rights  in,  and  powers  over, 
the  property  so  assigned  which  are  specified  in  the  eighth  arti- 
cle of  this  title,  and  shaU  be  subject  to  the  same  duties,  obliga- 
tions, and  control,  in  all  respects,  except  as  herein  otherwise 
provided."  2  E.  S.  33,  §  14 ;  3  E.  S.  6th  ed.  2'7,  §  14 ;  2  Edm. 
33 ;  1  Fay's  Dig.  380. 

'•  It  shall  not  be  necessary  for  such  assignees  to  publish  any 
notice,  calling  a  general  meeting  of  creditors,  but  they  shall 
proceed  to  collect,  sell  and  distribute  the  proceeds  of  the  prop- 
erty assigned  to  them,  as  follows : 

'•  1.  They  shall  pay  the  jail  fees,  on  the  imprisonment  and^ 
•discharge  of  such  applicant. 

"2.  They  shall  distribute  the  net  produce  of  the  property 
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that  shall  come  to  their  hands,  among  the  creditors  who  charged 
such  applicant  in  execution,  previous  to  the  exhibition  of  his 
petition,  in  proportion  to  the  amounts  due  on  their  respective 
executions,  and  for  that  purpose  shall  give  personal  notice  to 
such  creditors  or  their  attorneys,  of  the  time  and  place  of  mak- 
ing a  dividend,  instead  of  publishing  such  notice. 

, "  3.  They  shall  pay  over  to  such  applicant  or  his  personal 
representatives,  the  surplus  which  may  remain  after  discharg- 
ing such  executions,  and  defraying  their  expenses."  2  B.  S. 
33,  §  15  ;  3  ,R,  S.  6th  ed.  27,  §  16 ;  2  Edm.  34 ;  1  Fay's  Dig. 
380. 

§  128.  Debtor  may  le  required  to  apply  for  discliarge.-^ 

"  When  any  person  shall  have  remained  charged  in  execution 
for  the  space  of  three  months,  after  being  entitled  to  make  an 
application  for  his  discharge  according  to  the  provisions  of  this 
article,  without  having  made  such  application,  and  without  hav- 
ing applied  for  a  discharge  under  the  third  or  fifth  articles  of 
this  title,  any  creditor,  at  whose  suit  he  shall  have  so  remained 
charged,  and  his  personal  representatives  may,  by  notice  in 
writing  subscribed  by  him  or  them,  require  such  prisoner  to 
to  make  application  for  his  discharge  according  to  the  provisions 
of  this  article."  2  E.  S.  33,  §  16 ;  3  E.  S.  6th  ed.  27,  §  16  ;  2 
Edm.  34;  1  Fay's  Dig.  380. 

§  129.  Effect  of  omission  to  apply. — "If  within  thirty  days 
after  personal  service  of  such  notice,  such  prisoner  shall  not 
present  a  petition  to  a  proper  officer,  either  under  the  third  or 
fifth  articles  of  this  title,  or  shall  not  serve  upon  the  creditor 
giving  such  notice,  or  his  attorney,  a  copy  of  a  petition  and  of 
an  account  of  his  estate,  with  notice  of  his  intention  to  apply 
for  his  discharge  according  to  the  provisions  of  this  article,  or 
if,  after  presenting  such  petition  under  the  said  third  and  fifth 
articles,  or  serving  a  copy  of  a  petition  under  this  article,  such, 
prisoner  shall  not  diligently  proceed  thereon  to  a  decision,  he 
shall  be  forever  barred  from  obtaining  his  discharge  from  any 
execution  in  which  he  shall  be  so  imprisoned  under  the  provis- 
ions of  this  article,  or  of  the  said  third  and  fifth  articles."  2  E. 
S.  34,  §  17,  as  amended  Laws  of  1857,  ch.  427.     The  remainder 
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of  the  section  repealed  by  Laws  of  18Y7,  eh.  417.  3  E.  S.  6th 
ed.  27,  §  17  ;  2  Edm.  34;  1  Fay's  Dig.  381.  The  portion  of 
the  statute  repealed  is  supplied  by  §  1494  of  the  Code  of  Civ. 
Pro. 


PART  III. 


GENERAL    ASSIGNMENTS    FOR    THE    BENEFIT    OF 
CREDITORS. 


OHAPTEE   yill. 

DEFINED  AND  DISTINGtriSHED— THE  ASSIGNMENT  LAWS. 

§  130.  In  general. — The  instruments  whicli  we  are  about 
to  consider  differ  from  the  assignments  referred  to  in  the 

j  various  statutory  proceedings  heretofore  considered.  They  are 
not  the  creature  of  the  statute.     They  come  into  being  not  by 

'  operation  of  law,  or  by  force  of  any  previous  proceedings  either 
by  or  against  the  debtor.  They  are  purely  the  voluntary  act  of 
the  debtor.  They  are  contracts,  and  rest,  like  aU  contracts,  upon 
the  consent  of  parties.  It  is  true  that  the  manner  of  executing 
such  instruments  is  now  regulated  by  statute  in  this  State,  and 
to  a  certain  extent  a  method  for  administering  the  trust  created 
by  them,  apart  from  the  ordinary  processes  of  a  court  of  equity, 
has  been  created ;  but  the  right  to  make  an  assignment  for 
creditors  is  derived  in  no  sense  from  the  statute,  nor  does  the 
statute  restrict  or  limit  the  operation  or  effect  of  such  instru- 
ments when  made.  The  statute  "  recognizes  the  existence  of 
the  power  in  the  citizen  to  make  an  assignment  of  his  property 
to  trustees  for  the  benefit  of  his  creditors,  and  does  no  more 
than  prescribe  the  mode  in  which  the  power  shall  be  used,  and 
furnish  some  safeguards  against  abuse."  Thrasher  v.  Bentley, 
1  Abb.  N.  0.  39,  44,  Folger,  J.  Its  object  and  purpose  was  to 
render  more  efficient  and  certain  the  execution  of  the  design 
for  which  the  common  law  permitted  such  assignments  to  be 
made.  People  v.  Chalmers,  8  Supra.  Ct.  (1  Hun),  683,  686, 
Daniels,  J. ;  affi'd  60  N.  Y.  154. 
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An  assignment  for  the  benefit  of  creditors  is  a  transfer  by  a 
debtor  of  tbe  whole  or  a  part  of  his  property  to  some  person,  in 
trust  to  pay  his  creditors. .  The  essential  elements  of  such  in- 
struments are  :  (1)  a  conveyance  of  the  debtor's  property,  (2)  in 
trust,  (3)  to  sell  the  assigned  property,  and  (4)  to  distribute  the 
proceeds  among  the  creditors.  The  instrument  is,  therefore, 
simply  a  deed  of  trust,  and  difiers  from  other  deeds  of  the  same 
general  character  in  the  peculiarities  of  the  trust  created.  These 
peculiarities  are  as  stated. 

There  must  be  an  actual  transfer  of  the  title  to  the  property. 
A  mere  power  of  attorney  to  collect  debts,  and  apply  the  pro- 
ceeds to  the  payment  of  the  claims  of  creditors  does  not  amount 
to  an  assignment  for  the  benefit  of  creditors.  JSeans  v.  Bullitt, 
57  Penn.  St.  221 ;  Henderson's  Appeal,  31  Id.  502 ;  Oriffin  v. 
Sogers,  38  Id.  382  ;  Banning  v.  Sibley,  3  Minn.  389. 

There  must  be  a  trust  and  a  trustee  and  creditors,  cestuis 
que  t7'ust,  who  can  compel  an  enforcement  of  the  trust.  Dick- 
son V.  Hawson,  5  Ohio  St.  218 ;  Lucas  v.  The  Sunbury  <&  Erie 
B.  R.  Co.  32  Penn.  St.  458. 

The  trust  must  be  to  convert  the  estate  into  money.  This 
is  the  only  trust  in  real  estate  for  the  benefit  of  creditors  au- 
thorized by  law.  1  E.  S.  T28,  §  55.  A  power  to  sell  and  convey 
is  necessarily  implied  by  a  conveyance  of  property  to  pay  debts. 
Planch  V.  Schermerhom,  3  Barb.  Ch.  644  ;  Williams  v.  Otey, 
8  Humph.  (Tenn.)  563. 

The  trustee  must  be  authorized  to  distribute.  Hooper  v. 
TuckerTTian,  3  Sandf.  316. 

§  131.  Distinguished  from  mortgages. — The  instruments 
to  which  general  assignments  for  the  benefit  of  creditors  bear 
the  closest  analogy  are  mortgages  and  deeds  of  trust  in  the 
nature  of  mortgages.  The  distinction,  however,  is  one  clearly 
defined.  A  mortgage  or  deed  of  trust  in  the  nature  of  a 
mortgage  is  a  security  for  debt.  An  assignment  is  more  than 
that.  It  is  an  absolute  appropriation  of  property  to  the  pay- 
ment of  debts.  Murray  v.  Judson,  9  N.  Y.  Y3,  83,  Gardiner,  J. ; 
Hoffman  v.  MacMll,  5  Ohio  St.  124. 

A  mortgage  creates  a  lien  upon  property  in  favor  of  the 
creditor,  leaving  the  equity  of  redemption  still  the  property  of 
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the  debtor,  and  liable  to  sale  or  incumbrance  by  bim.  Leitch 
V.  HoUUter,  i  N.  Y,  211 ;  Dmiham  v.  Whitehead,  21 N.  Y.  131 ; 
McClelland  v.  JRemsen,  3  Abb.  Dec.  Y4: ;  VanBuskirk  v.  War- 
ren, i  Id.  457;  Zoeschigk  v.  Baldwin,  1  Kobt.  377. 

An  assignment  conveys  the  entire  estate,  legal  and  equitable, 
to  the  assignee  ;  and  the  assignor  has  no  rights,  legal  or  equi- 
table in  the  assigned  property  until  the  purposes  of  the  trust 
^are  satisfied.  Briggs  v.  Bavk,  20  JST.  Y.  9 ;  s.  c.  21  N.  Y. 
57i. 

There  is  a  distinction  between  an  assignment  by  a  debtor  of 
his  property  to  trustees,  upon  trust  for  the  payment  of  partic- 
ulai"  and  specific  debts,  reserving  the  surplus  to  the  debtor,  and 
an  assignment  by  a  debtor  of  his  property  and  effects  to  his 
creditor,  upon  the  trust  to  sell  and  pay  his  own  debt,  reserving 
the  surplus  to  the  assignor.  The  latter  is  in  effect  a  mortgage, 
and  when  the  debt  for  which  it  is  security  is  paid,  the  property 
reverts  to  the  original  owner.  MoCUUand  v.  Bemsen,  36  Barb. 
622;  s.  c.  14  Abb.  Pr.  331. 

And  where  a  debtor  assigns,  in  good  faith,  part  of  his  prop- 
erty to  ci-editoi-s  themselves,  for  the  pui-pose  of  secm-ing  partic- 
ular demands,  reserving  the  sui-plus  to  himself,  the  assignment 
is  not  void  as  creating  a  trust  for  the  debtor  under  2  E.  S. 
135,  §  1.  The  conveyance,  whatever  may  be  its  form,  is  in 
effect  a  mortgage  of  the  property  transferred.  A  trust  as  to  the 
surplus  results  from  the  nature  of  the  security,  and  is  not  the 
object  or  one  of  the  objects  of  the  assignment. 

The  residuary  interest  may  still  be  reached  by  the  creditors, 
who  are  therefore  not  delayed  or  hindered.  Leitch  v.  BoUister, 
4  N.  Y.  211. 

"  The  distinction  in  such  cases,"  says  Welles,  J.,  in  Dunham 
V.  "Whitehead  (21 N.  Y.  131),  "  is  between  a  conveyance  in  trust, 
in  the  strict  and  proper  sense  of  the  term,  where  the  trustee  ac- 
quires the  entire  title  to  the  subject-matter  of  the  trust,  and 
where  the  trust  can  only  be  enforced  or  controlled  in  equity, 
and  a  case  where  a  creditor  can  at  once  proceed  and  sell  the 
residuary  interest  or  equity  of  redemption  of  the  assignor,  if 
the  thing  assigned  be  property  which  may  be  sold  on  execution, 
or  if  not,  where  he  may  reach  that  interest  by  a  bill  or  action  in 
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equity  in  the  nature  of  a  creditor's  bill — ^the  same  as  if  it  never 
liad  been  assigned — subject  only  to  the  lien  created  by  tbe  as- 
signment." 

Deeds  of  trust  in  tbe  nature  of  mortgage  with  power  of  sale 
are  also  clearly  distinguished  from  general  assignments,  as 
tnown  in  this  State.  The  radical  distinction  arises  out  of  the 
equitable  interest  which  the  debtor  retains  ill  the  property  con- 
veyed.    See  Hendrickson  v.  Eolinson,  2  Johns.  Oh.  283. 

§  132.  Assignments  Mrecth)  to  creditors. — General  assign- 
ments are  distinguished  from  conveyances  directly  to  creditors, 
in  the  form  of  a  sale  of  the  property  to  a  creditor  in  payment  of 
his  debt,  as  well  as  by  pledge  or  hypothecation  of  the  prop- 
erty to  a  particular  creditor,  as  a  security  for  a  debt  in  the 
nature  of  a  mortgage,  as  in  the  cases  just  referred  to. 

A  conveyance  may  be  made  by  a  debtor  of  his  property  to 
all  his  creditors,  in  trust  to  distribute  the  proceeds  among  them, 
and  with  power  to  name  an  assignee.  ThompTcms  v.  Wheeler, 
16  Pet.  106  ;  Cunningham  v.  Freeborn,  11  Wend.  240,  256 ; 
Nursey  v.  Noyes,  26  Yt.  3.  But  such  conveyances  are  rarely,  if 
ever  made.  So  a  transfer  made  by  a  debtor  to  one  creditor,  to 
deduct  his  own  claim  and  pay  the  balance  to  another  creditor, 
may  be  in  effect  a  general  assignment,  Smith  v.  Woodruff,  1 
Hilt.  462. 

It  is  said  by  Chan.  Kent,  in  Nicoll  v.  Mumford  (4  Johns. 
Ch.  522,  529),  referring  to  Brown  v.  Mintum  (2  Gall.  55Y), 
that  if  the  assignment  is  directly  to  creditors,  their  assent  is 
necessary  in  law  to  give  validity  to  the  deed ;  but  if  the  as- 
signment be  to  trustees,  for  their  use,  the  legal  estate  passes 
and  vests  in  the  trustees,  and  chancery  will  compel  the  execu- 
tion of  the  trust  for  the  benefit  of  the  creditors,  though  they 
be  not  at  the  time  assenting  and  parties  to  the  conveyance.  As 
to  the  first  of  these  propositions,  so  far  as  it  appears  to  hold  that 
proof  of  an  express  acceptance  is  necessary  in  the  case  of  a  con- 
veyance direct  to  a  creditor,  the  point  was  not  necessary  to 
the  determination  of  the  case  of  NichoU  v.  Mumford  {supra)  ; 
and  in  Yan  Buskirk  v.  Warren  (4  Abb.  Dec.  457,  460)  Mr. 
Justice  Potter  expressed  a  decided  opinion  that,  in  the  case 
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of  an  assignment  directly  to  a  party  having  a  direct  bene- 
ficial interest  in  the  acceptance  of  an  assignment,  the  pre- 
sumption is  that  the  assignee  accepts  the  title,  and  the  onus 
is  upon  the  party  claiming  in  hostility  to  show  that  there 
never  was  an  acceptance.  Citing  Nioholl  v.  Mumford,  su- 
pra, and  Moir  v.  Brown,  14  Barb.  39,  43. 

Whatever  may  be  the  rule  in  that  class  of  cases,  it  has  been 
held  in  this  State,  from  an  early  time,  that,  in  the  case  of  con- 
veyances to  a  trustee  for  the  benefit  of  creditors  made  in  good 
faith,  and  without  conditions  deemed  injurious  to  their  inter- 
ests, the  legal  estate  vests  at  once  in  the  trustee,  and  the  assent 
of  creditors  is  presumed,  unless  the  contrary  is  proved.  Cun- 
ningham, V.  Freeborn,  11  "Wend.  240,  248,  249;  Nicholl  v. 
Mumford,  4  Johns.  Oh.  522 ;  Halsey  v.  Whitney,  4  Mason, 
206;  Thomphins  v.  Wheeler,  16  Pet.  118.  But  by  this,  of 
course,  it  is  not  to  be  understood  that  there  is  no  necessity  for 
an  acceptance  on  the  part  of  the  assignee.  Such  an  acceptance 
is  essential  to  the  validity  of  tlie  instrument,  both  at  common 
law  {Oroshy  v.  Hillyer,  24  Wend.  280;  Jackson  v.  Phipps,  12 
Johns.  418),  and  under  the  statute.  Laws  of  1877.  ch.  466, 
§§  2,  7. 

§  133.  The  right  to  assign. — Assignments  for  the  benefit 
creditors  are  said  to  have  been  an  American  device  (Selden,  J., 
in  Dunham  v.  Waterman,  17  N.  Y.  9, 15),  and  of  recent  origin. 
Tracy,  Senator,  in  Grover  v.  Waheman,  11  Wend.  187  ;  but  see 
Bamford  v.  Bacon,  2  Term  R.  594,  and  Tappenden  v.  Burgess, 
4  East,  220.  They  are  said,  also,  to  have  originated  in  the  de- 
sire of  creditors  to  perpetuate  their  own  control  over  the  prop- 
erty in  their  hands.  Selden,  J.,  in  Dunham  v.  Waterman, 
supra,  16. 

The  right  to  make  such  conveyances  depends  ultimately 
upon  the  absolute  dominion  which  a  person  has  o^er  his  prop- 
erty, by  which  he  can  make  any  disposition  which  he  pleases  of  I 
it  not  inconsistent  with  the  rights  of  others.  Ch.  J.  Marshall,! 
in  Brashear  v.  West,  7  Pet.  608,  614. 

An  insolvent  debtor,  at  any  time  before  his  property  be- 
comes bound  by  any  lien,  may  assign  it  over  to  trustees  for  the 
benefit  of  all  his  creditors.     The  assignment  is  to  be  referred 
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to  an  act  of  duty,  attached  to  his  character  of  debtor,  to 
make  the  fund  available  for  the  whole  body  of  his  credit- 
ors. Kent,  Ch.,  Nicoll  v.  Mumford,  4  Johns.  Ch.  522.  And 
a  debtor,  in  securing  an  equal  distribution  of  his  property 
among  his  creditors,  is  performing  a  moral  duty.  2  Spence  Eq. 
Jur.  360,  citing  Pickstock  v.  Lyster,  3  Maule  &  S.  374. 

Such  assignments,  especially  when  they*  have  been  made 
for  the  equal  benefit  of  all  creditors,  have  uniformly  received 
the  approbation  of  the  judicial  tribunals  before  which  they  have 
been  brought.  Field,  J.,  in  Mayer  v.  Ilellman,  91  U.  S.  (1 
Otto),  496,  500.  Story,  J.,  in  Brown  v.  Minturn,  2  Gall.  557, 
559. 

§  134.  The  effect  of  the  assignment. — The  efi'ect  of  a  gen- 
eral assignment  must  be  determined  in  each  instance  by  the 
terms  and  construction  of  the  instrument  itself.  It  may,  how- 
ever, assist  in  the  study  of  the  subject,  to  state  in  a  general  way 
some  of  the  necessary  effects  of  every  general  assignment. 

It  is  to  be  constantly  borne  in  mind  that  assignments  for 
creditors  are  simply  deeds  of  trust.  They  have  no  other  effi- 
cacy or  effect  than  can  be  derived  from  the  deed  of  trust. 
When  the  conveyance  is  of  all  the  debtor's  property  for  the 
benefit  of  aU  his  creditors,  they  amount  to  a  complete  cession  of 
his  estate  for  his  creditors.  But  the  surrender  of  the  property 
is  not  a  surrender  to  the  law  for  the  purpose  of  administration 
by  the  law,  Kke  a  commission  or  assignment  in  bankruptcy,  but 
is  a  private  trust  vesting  in  general  only  such  a  title  in  the 
assignee  as  the  assignor  has  conveyed,  and  for  such  purposes 
only  as  the  assignor  has  prescribed  in  the  assignment. 

As  to  the  assignor,  therefore,  after  the  assignment  he  ceases 
to  have  any  legal  title  to  the  assigned  property,  and  his  equita- 
ble interest  is  confined  to  such  residmim  of  the  estate  as  may 
remain  after  all  the  debts  directed  to  be  paid  have  been  satis- 
fied. He  remains  as  before,  liable  for  all  his  unpaid  debts,  and 
subject  to  all  legal  process.  Butler  v.  Thompson,  4  Abb.  N. 
C.  290.  The  assigned  property,  however,  has  ceased  to  be  the 
debtor's,  and  is  placed  beyond  the  reach  of  legal  process  against 
the  debtor  or  his  property.  When  the  assignment  is  valid, 
creditors  can  reach  the  property  only  as  equity. 
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As  to  the  assignee,  the  legal  title  to  the  property  vests  in 
him,  but  the  beneficial  interest  is  in  the  cestuis  que  trust,  the 
creditors.  The  assignee  is  seized  for  others,  not  for  himself.  1 
The  moment  he  is  siezed,  that  moment  the  substantial  interest  1 
passes  out  of  him  unto  others.  He  is  merely  the  legal  recipi- 
ent or  organ  by  which  the  conveyance  is  rendered  valid  for 
higher  and  more  beneficial  purposes. 

As  to  the  creditors  provided  for  in  the  assignment,  their 
rights  become  fixed  by  the  execution  of  the  assignment  by  the 
assignor,  and  iteacceptance  by  the  assignee.  The  assigned  prop- 
erty becomes  appropriated  to  the  payment  of  their  debts. 
Murray  v.  Judson,  9  N.  T.  73,  83.  And  they  may  enforce  the 
trust  by  all  the  equitable  remedies  which  the  law  gives  to 
cestuis  que  trust. 

§  135.  Tlie  Act  of  I860.— The  method  of  making  general 
assignments  for  the  benefit  of  creditors,  and  of  enforcing  the 
trusts  which  they  create,  was  first  regulated  by  statute  in  this 
State  in  1860  (Laws  of  1860,  ch.  348).  That  act  required  that 
the  assignment  should  be  made  in  writing,  and  should  be  ac- 
knowledged and  recorded  (§§  1,  6).  It  also  required  the  debtor 
within  twenty  days  after  making  the  assignment,  to  make  and 
deliver  to  the  county  judge  of  the  county  in  which  the  debtor 
resided,  an  inventory  or  schedule  precisely  as  required  under 
the  two-third  act  (see  §  24,  supra).  It  provided,  also,  that  the 
assignee  should  within  thirty  days  after  the  date  of  the  assign- 
ment, and  before  he  should  have  power  or  authority  to  sell, 
dispose  of,  or  convert  to  the  purposes  of  the  trust  any  of  the 
assigned  property,  execute  a  bond  to  the  people  of  the  State 
for  the  faithful  performance  of  his  duties  (§  3).  After  the 
lapse  of  a  year  from  the  date  of  the  assignment,  the  county 
judge  was  empowered  upon  petition  of  any  creditor  of  the 
debtor  to  issue  a  citation  compelling  the  assignee  to  appear  and 
show  cause  why  he  should  not  account,  and  to  decree  the  pay- 
ment of  the  petitioning  creditors  proportional  part  of  the  fund. 
The  county  judge  was  clothed  with  the  same  power  and  juris- 
diction to  compel  such  accounting  as  is  possessed  by  surrogates 
in  relation  tO  the  estates  of  deceased  persons,  and  with  power 
to  examine  the  parties  to  the  assignment,  and  other  persons  in 
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relation  to  the  assignment  and  acconnting,  and  to  compel  their 
attendance.  THie  right  of  appeal  as  from  the  decrees  of  a  sur- 
rogate was  also  giren  (§  4).  These,  with  a  provisioii  anthc-riz- 
ing  the  comity  judge  to  order  the  prosecution  of  the  a^ignee's 
bond,  constituted  the  substance  of  the  enactment. 

In  1S67  (Laws  of  1S67,  ch.  6S0).  the  section  in  reference  to 
accountings  was  amended  by  inserting  a  provision  that  the  dtar 
tion  shoiild  be  served  upon  all  pers<Dii5  inter^ted  in  the  assign- 
ment, and  setting  forth  the  mode  of  service,  and  providing  also 
for  a  reference  to  take  and  report  the  examination  of  the  as- 
signee, and  providing  for  the  protection  of  the  assignee  upon 
the  accounting,  against  claims  of  ereditors. 

In  IS 70  (Laws  of  IS 70,  cb.  92),  these  amendments  were  all 
abrogated,  and  the  section  was  restored  to  its  oiiginal  form. 
with  the  exception  that  the  petition  could  be  made  by  a  surety 
as  well  as  by  any  person  interested  in  tiie  estate. 

In  IS  72,  the  same  section  was  again  amended  by  setting  out 
fully  how  the  citation  should  be  served,  and  providing  that  all 
laws  governing  surrogates  on  a<^ountings  should  be  applicable 
to  these  proceedings,  and  that  the  a>unty  judge  should  have 
all  the  powers  of  surn^tes  therein.  The  amendment  author- 
ized a  reference,  and  provided  for  a  transfer  of  the  proceedings 
to  the  county  judge  of  some  adjoining  county,  when  the  county 
judge  having  original  jurisdiction  should  become  incapacitated, 
and  for  the  continuance  of  the  proceeding  in  case  of  the  death 
of  the  assignee. 

In  1S73  (La^s  of  lS7o,  eh.  363).  the  fifth  section  of  the  act 
was  amended  5>)  that  in  the  case  of  the  removal  of  the  a^ignee 
and  the  substitution  of  another  assignee,  the  substituted  as- 
signee might  prosecute  the  bond  of  his  predecessor. 

In  137i,  for  the  purpose  of  obviating  the  decision  in  tiie 
case  of  Juliand  v.  Eathbone  (39  X.  Y.  369),  where  it  was  held 
that  a  ^lilnre  to  make  and  dehver  the  inventory  and  schedule 
required  by  the  second  se(^on  had  the  efEect  to  render  the  as- 
signment void,  it  was  enacted  (Laws  of  IS 74,  eh.  600),  that  in 
case  the  debtor  should  omit  or  refuse  to  make  and  deliver  the 
inventory  and  schedule,  the  assignment  should  not  for  that 
r^tson  be(x>me  invalid,  but  the  assignee  was  authorized  within 
six  months  after  the  date  of  the  assignment  to  make  and  file 
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the  inventory  and  schedule  required,  and  to  compel  a  discovery 
by  the  assignor  for  the  purpose  of  the  preparation  of  the  in- 
ventory and  schedule. 

This  act  also  provided  that  the  county  judge  might  author- 
ize the  assignee  to  advertise  for  claims  of  creditors,  and  speci- 
fied the  manner  in  which  the  advertisements  should  be  made. 

This  act  having  extended  the  time  within  which  the  inven- 
tory and  schedule  might  be  filed  for  six  months,  left  the  provis- 
ion requiring  the  assignee's  bond  to  be  filed  within  thirty  days 
after  the  date  of  the  assignment.  Inasmuch  as  the  inventory 
of  property,  was  essential  to  enable  the  court  to  fix  the  penalty 
of  the  bond  a  serious  inconvenience  arose,  and  the  next  year 
(Laws  of  1875,  ch.  56),  the  third  section  of  the  act  was  altered 
by  changing  the  time  within  which  the  assignee's  bond  was 
required  to  be  filed  from  thirty  days  after  the  date  of  the  as- 
signment, to  ten  days  after  the  delivery  of  the  inventory  or 
schedule.  This  act  also  amended  the  fourth  section  in  refer- 
ence to  accountings,  by  restoring  the  section  as  it  originally 
read  in  the  act  of  1860,  with  the  addition  of  a  clause  providing 
for  a  reference  to  take  and  state  the  assignee's  account. 

The  various  decisions  under  the  act  of  1860  and  its  amend- 
ments ai'e  to  be  found  under  the  special  topics  to  which  the 
different  provisions  of  the  act  relate. 

§  136.  The  general  assigmnetit  act  of  1877. — The  general 
assignment  act  of  1877  (LaAvs  of  1877,  ch.  iQQ),  repealed  the 
act  of  1860  and  all  the  enactments  mentioned  in  the  previous 
section,  and  substituted  in  theii-  stead  a  much  more  comprehen- 
sive system  for  the  administration  of  the  assigned  estate,  and 
the  enforcement  of  the  equitable  interests  of  ci-editors  in  the 
trust  property.  It  retained  all  the  features  of  the  act  of  18^0  and 
its  amendments,  and  supplemented  them  by  what  was  intended 
to  be  a  summary  and  complete  proceeding  in  the  county  court, 
for  the  administration  and  distribution  of  the  estate  without 
resort  to  a  court  of  equity.  This  act  was  amended  in  1878 
(Laws  of  1878,  ch.  318),  but  inasmuch  as  each  of  the  sections 
of  the  act  as  amended  are  cited  and  discussed  in  the  following 
^chapters,  no  further  reference  to  their  details  is  here  required- 
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§  137.  J?!  general. — The  formal  parties  to  an  aBsignment 
are  ordmarilT  the  assignors  and  the  assignee.  Creditors  are  not 
necessary,  and  nsnally  not  proper,  parties  to  the  instrument 
(see  §  139). 

Under  the  act  of  1877  (Laws  of  1S77,  eh.  468,  §  1),  it  is  re- 
quired that  "  the  assent  of  the  assignee,  subscribed  and  acknowl- 
edged by  him.  shall  appear  in  writing  embraced  in  or  at  the 
end  of,  or  indorsed  upon,  the  assignment  before  the  same  is  re- 
corded, and  if  separate  from  the  assignment,  shall  be  duly  ac- 
knowledged." 

§  138.  Assignments,  Try  whom  made. — Any  person  capable 
in  law  of  entering  into  a  contract,  may  execute  an  assignment 
for  the  benefit  of  creditors.  It  was  held  in  the  case  of  For  t. 
Heath  (21  How.  Pr.  384),  that  an  assignment  executed  by  part- 
ners, one  of  whom  was  an  infant,  was  void,  for  the  reason  that 
the  instrument,  being  voidable  by  the  infant,  the  conveyance 
was  not  absolute  and  irrevocable,  and  was  consequently  fraudu- 
lent as  to  creditors.  This  doctrine  was  disapproved,  however, 
'in  Yat^  v.  Lyon  (61  K  T.  314;  reVg  61  Barb.  205).  In  that 
case  the  infant  had  ratified  the  deed  after  he  came  of  age.  In- 
dependent of  that  fact,  it  seems  that  an  appropriation  of  firm 
property  to  the  payment  of  firm  debts  would  bind  the  infant 
partner  even  without  his  assent. 

Previous  to  the  married  woman's  act  of  1S60  (Laws  of  1860, 
ch.  90),  a  married  woman  was  disabled  by  her  coverture  from 
making  a  general  assignment  of  a  stock  in  trade  with  which 
she  was  conducting  business.  Cropsey  v.  IfcEinney,  30  Barb. 
47.  Xor  did  the  fact  that  the  husband  assented  that  the  busi- 
ness should  be  conducted  in  her  name,  carry  with  it  an  implied 
authority  that  she  might  make  an  assignment  for  the  benefit  of 
creditors.     Cropsey  \.  McKinney,  supra,  58.     But  the  act  of 
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1860,  whicli  provides  tliat  a  married  woman  may  bargain,  sell, 
assign,  and  transfer  her  separate  personal  property,  and  carry 
on  any  trade  or  business,  seems  to  confer  the  authority  to  make 
a  general  assignment. 

There  is  nothing  in  the  assignment  laws  of  this  State  which 
excludes  a  non-resident  from  the  right  to  make  an  assignment 
of  property  within  this  State,  simply  because  he  is  a  non-resi- 
dent. Scott  V.  Outhrie,  10  Bosw.  408,  416 ;  b.  c.  25  How.  Pr. 
512.  These  acts  are  intended  to  apply  only  to  assignments  by 
a  debtor  or  debtors  residing  in  this  State.  OoJcerman  v.  Cross, 
54  N.  Y.  29. 

§  139.  Creditors,  iclien  proper  parties. — It  is  not  necessary 
for  the  creditors  to  be  parties  to,  or  to  assent  to,  the  assignment. ' 
Cunningham  v.  Freehorn,  11  Wend.  240,  248;  see  Moses  v. 
Murgatroyd,  1  Johns.  Ch.  119,  129.  When  the  assignment  is 
manifestly  for  the  advantage  of  creditors,  and  contains  no  pro- 
visions prejudicial  to  them,  their  assent  will  be  presumed,  unless 
the  contrary  appears.  Nicoll  v.  Mumford,  4  Johns.  Ch.  522, 
529,  Kent  Ch. ;  Brown  v.  Minium,  2  Gal.  557 ;  Lawrence  v. 
Davis,  3  McL.  177;  Fellows  v.  Oreenleaf,  43  JST.  H.  421. 

The  legal  estate  will  pass  to  and  vest  in  the  assignees,  al- 
though the  creditors  are  not  at  the  time  assenting  and  parties  to 
the  conveyance.  Nicoll  v.  Mumford,  supra  /  Halsey  v.  Whit- 
ney, 4  Mason,  206,  214. 

If  the  assignment  is  drawn  with  the  design  that  it  should  be 
executed  by  the  creditor,  or  expressly  requires  their  assent  or 
acquiescence,  they  must  execute  it  or  express  their  assent  in  the 
required  manner  before  it  M'ill  be  effectual  as  to  them.  Law- 
rence V.  Davis,  supra  j  Shearer  v.  Loftus,  26  Ala.  703 ;  Brown 
V.  Lyon,  17  Id.  659. 

.  And  when  the  assignment  requires  some  act  to  be  done 
which  is  not  presumptively  for  the  benefit  of  the  creditor,  as, 
for  instance,  where  it  requires  the  creditor  to  execute  a  release 
to  the  debtor,  it  will  not  be  effectual  as  against  the  creditors, 
unless  assented  to,  and  in  such  cases  the  creditors  would  be 
proper  parties  to  the  instrument.  Wakeman  v.  Grover,  4  Paige, 
23  ;  s.  0.  11  Wend.  187. 

The  English  as  well  as  the  Massachusetts  doctrine  in  refer- 


116  GESTEAI,  ASSIGIfMEKTS.  [CH.  IX. 

enee  to  the  implied  assent  of  creditors,  is  different.      Lewin  on 
Trusts,  5tli  ed.  3S1: ;  BnrriU  on  Assignments,  3d  ed.  386,  387. 

§  140.  Assignments  ty  corporations. — "It  appears  to  be 
settled,"  savs  Chan.  Walworth,  in  De  Envter  t.  The  Trustees 
of  St.  Peters'  Church  (3  Barb.  Ch.  119,  121: ;  affi'd  3  X.  Y. 
23S  >,  '■  by  a  weight  of  authority,  which  is  irresistible,  that  a 
corporation  has  a  right  to  make  an  assignment  in  trust  for  its 
creditors,  and  may  exercise  that  right  to  the  same  extent  and  in 
the  same  manner  as  a  natural  person,  unless  restricted  by  its 
charter  or  by  some  statutory  provision.'"  This  opinion  is  sus- 
tained by  a  number  of  Tery  eminent  authorities.  Maxlun  \. 
Bishop^  3  Wend.  13  ;  Bmcery  Bank  Case,  5  Abb.  Pr.  415  ; 
EiU  V.  Beed,  16  Barb.  250  ;  Hurlhert  t.  Carter,  21  Barb.  221 ; 
Xel-ion  r.  Edicards,  40  Barb.  279 ;  Bank  of  Tenn.  v.  Ellimti, 
6  Gill  &  J.  363 ;  State  of  Maryland  v.  Bank  of  Maryland,  6 
GiU  &  J.  205 ;  Town  t.  Bank  cf  Biver  Baisin,  1  Doug. 
(Mich.)  530  ;  Bobins  v.  JEmlry,  Smede  <fe3J].  Ch.  207 ;  Beaston 
T.  Farmeri'  Bank  of  Delaware,  12  Pet.  102;  In  re  Conway, 
4  Ark.  302 ;  Bingo  r.  Biscoe,  13  Ark.  563;  2  Kent,  315 ;  see 
Southern  Law  Beview,  vol.  Ill,  27.  S.  553. 

But  an  assignment  of  all  the  property  of  a  corporation  does 
not  operate  as  a  transfer  of  the  corporate  franchise,  nor  does  it 
work  a  dissolution  of  the  company.  De  Buyter  v.  The  Tmistees 
of  St.  Peter^  Church,  supra;  Surlhefrt  v.  Carter,  snpra ; 
Staie  of  Maryland  t.  Bank  of  Maryland,  supra;  Tmrni  y. 
Bank  of  Biver  Baisin,  supra. 

In  Abbott  v.  American  Hard  Eubber  Co.  (33  Barb.  578  ;  s. 
c.  21  How.  Pr.  193),  it  was  held  that  a  transfer  by  a  majority 
of  the  directors  of  a  corporation,  of  the  entire  property  of  the 
company,  except  its  real  estate.^vrith  its  machinery  and  fixtures, 
which  in  effect  terminated  the  business  of  the  company,  was 
void  as  against  stockholders.  The  transfer  in  that  case  did  not 
purport  to  be  for  the  benefit  of  creditors  (p.  534).  Smith  v. 
N.  T.  Consolidated  Stage  Co.  (18  Abb.  419),  was  the  ease  of  an 
assignment  by  a  corporation  acting  under  a  resolution  adopted 
by  a  majority  of  the  directors,  of  all  the  corporate  property  to 
assignee  to  sell,  and  pay  creditors  pro  rata,  it  was  held  that  if 
the  corporation  was  solvent  the  act  of  the  directors  was  ultra 
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vires  and  a  fraud  upon  the  stockholders.  The  decision,  how- 
ever, seems  to  have  gone  upon  the  ground  that  the  transfer 
was  made  in  contemplation  of  insolvency,  and  was  therefore 
void  under  the  statute  about  to  be  cited. 

Although  the  power  of  a  corporation  to  make  an  assignment 
is  unlimited  at  common  law,  except  as  in  the  case  of  natural 
persons,  yet  the  statutes  of  this  State  have  restricted  the  right 
to  a  very  considerable  extent. 

In  1825  (Laws  of  1825,  ch.  325),  the  Legislature  passed  an 
act  entitled  "  An  Act  to  prevent  fraudulent  bankruptcies  by 
incorporated  companies,"  &c.,  and  by  the  seventh  section  of  that 
act  provided  :  "  That  whenever  any  incorporated  company  shall 
have  refused  the  payment  of  any  of  its  notes  or  other  evidences 
of  debt,  in  specie,  or  lawful  money  of  the  United  States,  it  shall 
not  be  lawful  for  such  company,  or  any  of  its  officers,  to  assign 
or  transfer  any  of  the  property  or  choses  in  action  of  such  com- 
pany, to  any  officer  or  stockholder  of  such  company,  directly  or 
indirectly,  for  the  payment  of  any  debt ;  and  it  shall  not  be 
lawful  to  make  any  transfer  or  assignment  in  contemplation  of 
the  insolvency  of  such  company,  to  any  person  or  persons  what- 
ever ;  and  every  such  transfer  and  assignment  to  such  officer, 
stockholder  or  other  person,  or  in  trust  for  them  or  their  bene- 
fit, shall  be  utterly  void." 

This  provision  was  incorporated  verbatim  into  the  Revised 
Statutes.  1  E.  S.  603,  §  4 ;  2  E.  S.  6th  ed.  399  ;  1  Edm.  560 ; 
1  Fay's  Dig.  230. 

A  subsequent  section  (2  E.  S.  604,  §  11,  as  amended  Laws 
of  1871,  ch.  883),  provides  that  the  provisions  of  the  title  of  the 
Eevised  Statutes  in  which  the  section  occurs,  shall  not  apply  to 
any  religious  society  nor  to  any  moneyed  corporation  which 
shall  have  been  or  shall  be  created,  or  whose  charter  shall  be 
renewed  or  extended  after  January  1st,  1828,  and  which  shall 
be  subject  to  the  provisions  of  the  second  title  of  the  eighteenth 
chapter  of  the  first  part  of  the  Eevised  Statutes. 

In  the  case  of  Haxtun  v.  Bishop  (3  Wend.  13),  decided  un- 
der the  act  of  1825,  an  assignment  executed  after  a  bank  had 
stopped  payment  to  persons  other  than  officers  or  stockholders, 
in  trust  to  apply  the  proceeds  to  the  payment  of  all  the  creditors 
of  the  bank  in  equal  proportions,  was  considered  valid,  but  the 
case  turned  upon  another  point.     See  Harris  v.  Thompson,  15 
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Barb.  62,  65.  The  opinion  of  the  cornt  was  that  the  assignment 
was  not  made  in  contemplation  of  insolvency  within  the  pro- 
Tision  of  the  statnte.  See  SoMnson  v.  Bank  of  Attica,  21  N. 
T.  406,  411;  Herm/  v.  Kerr,  8  Bosw.  194.  In  Harris  v. 
Thompson  (15  Barb.  62),  it  was  decided  that  an  assignment 
made  by  a  corporation  in  contemplation  of  insolvency,  although 
it  had  not  in  fact  stopped  payment,  was  within  the  statute,  and 
the  assignment  was  adjudged  void.  This  opiiuon  was  approved 
by  the  court  of  appeals  in  SibeU  v.  Eemsen,  33  N.  Y.  95. 
Both  of  the  cases  last  cited  were  instances  of  assignments 
made  by  corporations  organized  under  the  act  of  1848,  for  the 
formation  of  manufacturing  companies. 

"In  reference  to  such  corporations  it  has  been  expressly  held 
that  a  general  assignment  for  the  benefit  of  creditors,  made  by 
a  corporation  organized  under  the  act  of  1848,  when  insolvent, 
or  in  contemplation  of  insolvency,  is  absolutely  void.  Loring 
V.  Z7.  S.  Yvleanising  Gutta  Percha  Co.  30  Barb.  643 ;  affi'd  36 
Barb.  329. 

It  is  no  answer  to  the  operation  of  the  statute  declaring  the 
assignment  void,  that  the  instrument  itself  provides  for  an  equal 
distribution  of  the  assets  among  the  creditors.  The  legislature 
may  have  deemed  it  desirable  that  the  administration  of  assets 
should  be  made  by  a  receiver  appointed  by  the  court  rather  than 
by  an  assignee  selected  by  its  own  oiBcers.  Ibid.  36  Barb.  330, 
331. 

The  section  of  the  Revised  Statutes  cited  above  is  applicable 
to  all  corporations  except  those  which  are  expressly  exempted 
by  the  subsequent  section  cited.  2  R.  S.  604,  §  11.  Hence, 
where  a  railroad  corporation  was  organized  under  a  special  char- 
ter by  which  it  was  made  "  subject  to  the  general  restrictions 
and  liabilities  prescribed  by  such  parts  of  the  3d  title  of  the  18th 
chapter  of  1st  part  of  the  Revised  Statutes  as  are  not  repealed," 
it  was  held  that  this  express  allusion  to  a  specified  portion  of 
the  statute  did  not  exempt  the  corporation  from  the  operation 
of  the  4th  title  of  the  same  chapter  in  which  the  section  cited 
above  occurs.     Bowen  v.  Lease,  5  Hill,  221. 

§  141.  Banking  associations. — ^Banking  associations  organ- 
ized under  the  act  of  1838  (Laws  of  1838,  ch.  260),  although 
corporations  as  now  determined  by  the  weight  of   authority 
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{^People  y.  Supe'rvisors,  4  Hill,  20 ;  WillougKby  v.  ComstocTc,  3 
Id.  389  :  People  v.  Assessors  ofWatertown,  1  Id.  616  Leamit  v. 
■  Blatchfard,  5  Barb.  9 ;  b.  c.  17  IsT.  T.  521 ;  Oillet  v.  Moody,  3 
I^.  T.  479  ;  Cuyler  v.  Sanford,  8  Barb.  225),  are  not  subject  to 
to  tbe  provisions  of  tlie  2d  title  of  tbe  18th  chapter  of  the  Re- 
vised Statutes,  and  are  not  therefore  included  in  the  exception 
to  the  11th  section,  and  consequently  come  under  the  operation 
of  the  section  which  we  are  now  considering.  Such  corpora- 
tions when  insolvent,  or  in  contemplation  of  insolvency,  cannot 
make  a  general  assignment.  Robinson  v.  BanTc  of  Attica,  21 
K  T.  406 ;  Curtis  v.  Lemlt,  15  N.  T.  9  ;  Leavit  y.  Blatchford, 
17  N.  T.  521;  see  Dutcher  v.  Importers'  d&  Traders'  Nat. 
Bank,  59  N.  Y.  5. 

§  142.  Moneyed  corporations.  —  Moneyed  corporations 
which  have  been  created,  or  whose  charters  have  been  renewed 
or  extended  after  January  1st,  1828,  and  which  are  subject 
the  provisions  of  the  2d  title  of  the  18th  chapter  of  the  1st 
part  of  the  Revised  Statutes,  are  expressly  exempted  from  the 
operation  of  the  section  of  the  statute  cited  in  the  last  heading 
of  this  work.     2  R.  S.  604,  §  11. 

Such  corporations  are  governed  by  other  provisions.  Thus 
it  is  provided  that  "  no  conveyance  assignment  or  transfer  not 
authorized  by  a  previous  resolution  of  its  board  of  directors, 
shall  be  made  by  any  such  corporation  of  any  of  its  real  estate, 
■or  of  any  of  its  effects,  exceeding  the  value  of  one  thousand 
dollars,"  &c.    1  R.  S.  591,  §  8 ;  3  R.  S.  6th  ed.  298 ;  1  Edm.  549. 

And  it  is  further  provided,  "  no  such  conveyance,  assign- 
ment or  transfer,  nor  any  payment  made,  judgment  suffered, 
lien  created,  or  security  given  by  any  such  corporation  when  in- 
solvent, or  in  contemplation  of  insolvency,  with  the  intent  of 
^ving  a  preference  to  any  particular  creditor  over  other  cred- 
itors of  the  company,  shall  be  valid  in  law  ;  and  every  person 
receiving,  by  means  of  any  such  conveyance,  assignment,  trans- 
fer, lien,  security  or  payment,  any  of  the  effects  of  the  corpora- 
tion, shall  be  bound  to  account  therefor  to  the  creditors  or 
stockholders,  or  their  trustees,  as  the  case  shall  require."  1  R. 
S.  591,  §  9  ;  3  R.  S.  6th  ed.  29^8,  §  9  ;  1  Edm.  549. 

In  Brouwer  v.  Harbeck  (9  J!^.  T.  589),  it  was  held  that  un- 
der this  section  an  assignment  by  a  corporation  actually,  though 
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not  avowedly  insolvent  or  in  contemplation  of  insolvency,  which 
actually  ensues,  are  to  the  intent  to  give  a  preference  is  void. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  W.  F.  Allen 
says :  "  So  long  as  insolvency  neither  exists  nor  is  contemplated, 
the  corporation,  like  an  individual,  can  appropriate  its  means  to 
the  payment  of  its  debts  in  such  order  and  in  such  amounts  and 
proportions  as  the  directors  please.  But,  upon  insolvency, 
either  actual  or  contemplated,  this  power  ceases,  and  the  law 
declares  the  absolute  right  of  every  creditor  to  share  pro  rata  in 
the  assets  of  the  company,  and  will  not  suffer  this  right  to  be 
defeated  by  any  act  of  the  corporation  or  its  officers."  See  s.  c. 
below  opinion  of  Bosworth,  J.,  1  Duer,  114;  Marine  Bank  v. 
Clements,  31  N.  T.  33  ;  Dutcher  v.  Importers  <&  Traders'  Nat. 
Banh,  59  N.  T.  5.  But,  whether  an  assignment  by  a  solvent 
coi-poration  would  not  be  void  by  the  statute  of  frauds,  see 
Matter  of  Empire  Earnings  Banh,  10  How.  Pr.  498,  502. 

It  seems  clear  from  these  provisions  in  reference  to  moneyed 
corporations,  that  a  general  assignment  without  any  intent  of 
giving  preferences,  and  for  the  equal  benefit  of  all  creditors,  is 
a  proper  and  legal  act,  and  within  the  corporate  powers  of  such 
companies.  Bowery  Banh  Case,  5  Abb.  Pr.  415 ;  s.  c.  1& 
How.  Pr.  56  ;  EurTbert  v.  Carter,  21  Barb.  221 ;  Hill  v.  Beed, 
16  Barb.  280 ;  Curtis  v.  Leavit,  15  N.  Y.  9,  110. 

Insurance  companies  are  moneyed  corporations,  and  come 
within  the  operation  of  the  section  cited  prohibiting  preferences. 
Hill  V.  Reed,  13  Barb.  280  ;  Hurlhert  v.  Carter,  21  Barb.  221, 

§  143.  Assignments  iy  partners  of  pa/rtnersMp  property. 
— In  regard  to  partnership  affairs  generally,  each  partner  being^ 
the  agent  of  all,  has  the  right  of  disposing  of  all  or  any  part  of  the 
partnership  effects  for  any  purpose  falling  legitimately  within  the 
scope  of  the  object  for  which  they  have  associated  together. 
An  absolute  sale,  therefore,  by  a  single  partner,  of  the  entire 
partnership  stock,  or  a  transfer  directly  by  him  of  all  the  joint 
property  to  creditors  in  payment  of  debts,  though  the  act 
should  virtually  lead  to  the  dissolution  of  the  firm,  is  clearly 
within  his  powers.  Oraser  v.  Stellwagen,  25  JS".  T.  315  ;  Mai- 
lett  V.  White,  12  IST.  T.  442  ;  Tan  Brunt  v.  Applegate,  44  N. 
T.  544 ;   McClelland  v.  Bemsen,  3  Abb.  D'ec.  74  ;  affi'g  36 
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Barb.  622;  Egbert  v.  Wood,  3  Paige,  51T ;  Haggerty  v. 
Orwnger^  15  How.  Pr.  243 ;  see  Kimball  v.  Fire  Ins.  Co.  8 
Bosw.  495. 

But  a  transfer  of  the  entire  partnership  property  to  a  trustee 
is  of  a  different  character.  The  distinction  is  clearly  pointed 
out  by  Daly,  J.,  in  Fisher  v.  Murray  (1  E.  D.  Smith,  341,  344). 
He  says  "  When  a  partner  makes  a  sale  of  the  entire  partner- 
ship effects  in  the  course  of  trade,  or  transfers  the  whole  of  the 
joint  property  to  creditors  in  the  payment  of  debts,  it  is  not 
necessary  that  the  other  partners  should  be  consulted.  His 
right  to  do  so  is  undoubted.  The  necessity  for  consulting  the 
others  in  the  case  of  an  assignment,  however,  grows  out  of 
the  circumstance  that  the  assignment  conveys  the  property  not 
to  creditor's  directly,  but  to  a  trustee.  From  the  fact  that  the 
assignment  is  an  act  which  virtually  puts  an  end  to  the  partner- 
ship, which  divests  the  partners  of  all  future  control  over  their 
affairs,  and  confides  the  administration  of  them  to  a  person  who 
is  to  act  thereafter  in  their  place  and  stead.  A  trustee  is  substi- 
tuted for  the  firm,  who,  in  the  sale  and  disposition  of  its  assets, 
and  in  the  general  winding  up  of  its  affairs  exercises  a  greater 
or  less  amount  of  discretion.  It  is  in  the  selection  of  the  per- 
son to  whom  so  important  a  trust  is  to  be  committed  that  all 
the  partners  have  a  right  to  be  consulted,  and  whose  appoint- 
ment, therefore,  must  be  a  joint  act."  This  doctrine  has  not 
uniformly  prevailed.  See  Anderson  v.  ThompTcins,  1  Brock. 
456,  Marshal],  Ch.  J. ;  Robinson  v.  Crowder,  4  McCord  L.  519  ; 
Story  on  Partnership,  145-150  ;  Burrill  on  Assignments,  3d  ed. 
90-113.  But  in  this  State  it  is  settled  by  overwhelming  au- 
thority, that  one  partner  is  not  authorized  to  execute  an  assign- 
ment for  the  benefit  of  creditors  except  with  the  consent  and 
concurrence  of  all  the  partners,  for  the  reason  that  authority  to 
make  such  an  instrument  is  not  implied  by  the  act  of  partner- 
ship, and  consequently  cannot  be  inferred  or  presumed  from 
the  partnership  relation.  Welles  v.  Marsh,  30  JS^.  Y.  344  ;  Rob- 
inson V.  Gregory,  cited  in  Welles  v.  Marsh,  supra ;  rev'g  s.  c.  29 
Barb.  500  ;  Wetter  v.  Schlieper,  6  Abb.  Pr.  123  ;  s.  o.  4  E.  D. 
Smith,  YOT ;  Hitchcock  v.  St.  John,  Hoffm.  Ch.  511 ;  Fisher  v. 
Murray,  1  E.  D.  Smith,  341 ;  Haggerty  v.  Granger,  15  How. 
Pr.  243  ;  Pettee  v.  Orser,  6  Bosw.  123  ;    Havens  v.  Hussey,  5 
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Paige,  30 ;  Deming  v.  Colt,  3  Sandf.  284 ;  Gates  v.  Andrews, 
37  N.  Y.  657 ;  Paton  v.  Wright,  15  How.  Pr.  481 ;  Coope  v. 
Bowles,  18  Abb.  442 ;  s.  c.  28  How.  Pr.  10;  42  Barb.  87. 

In  the  earlier  cases  a  distinction  was  attempted  to  be  drawn 
between  assignments  with  preferences,  and  those  which  were  for 
the  equal  benefit  of  all  creditors.  And  it  was  held  that  while 
there  was  no  implied  authority  to  execute  an  assignment  with 
preferences,  yet  possibly  there  might  be  such  a  power  if  the 
assignment  was  ratable.  Ilitchoook  v.  St.  John,  Hoffm.  Ch. 
511;  see  Havens  v.  Jlussey,  6  Paige,  30;  Pettee^.  Orxer,  6 
Eosw.  123  ;  Pars,  on  Part.  166.  But  there  appears  to  be  no 
substantial  reason  why  the  power  should  exist  in  one  case  if  it 
does  not   in  the   other.      Wetter  v.  Schlieper,  4  E.  D.  Smith,  ' 

123  ;  s.  c.  6  Abb.  123  ;  Deming  v.  Cole,  3  Sandf.  284. 

One  partner  may  of  course  execute  a  general  assignment  on 
behalf  of  the  firm  if  he  is  expressly  authorized  to  do  so  by  the 
other  partners.  Lowenstevn  v.  Flaurand,  18  Supm.  Ct.  (11 
Hun),  399  ;  Kelly  v.  Baker,  2  Hilt.  531 ;  Baldwin  v.  Tynes, 
19  Abb.  Pr.  32  ;  Boherts  v.  Shepherd,  2  Daly,  110.  And  such 
an  authority  may  be  implied  from  circumstances,  or  acts  of  the 
partners  not  joining  in  the  execution  of  the  instrument. 

The  following  cases  illustrate  the  circumstances  under  which 
such  an  amplication  of  authority  will  arise.  In  Welles  v. 
Marsh  (30  N.  Y.  344),  one  of  the  partners  absconded  leaving  a 
letter  addressed  to  his  co-partner  in  which  he  said  "  I  hereby 
assign  you  my  interest  in  the  business  of  Nace  &  Co.  and 
l!^ace  &  Eeinnie  ;  take  charge  of  everything  in  our  business  ; 
close  it  up  speedily."  This  was  held  by  the  court  of  appeals 
sufiBcient  to  confer  upon  the  remaining  partner  authority  to 
execute  an  assignment  on  behalf  of  the  firm.  In  Palmer  v. 
Meyers  (43  Barb.  509  ;  s.  c.  29  How.  8),  and  National  Bank  v. 
Sackett  (2  Daly,  397),  the  act  of  absconding  and  leaving  the 
business  in  the  possession  of  the  remaining  partners  was  held 
to  authorize  the  remaining  partner  to  assign  the  partnership 
property  for  creditors,  and  to  the  same  effect  is  Kelly  v.  Baker, 
2  Hilt.  531 ;  Kemp  v.  Carnley,  3  Duer,  1. 

So,  when  two  partners  agreed  that  if  either  failed  to  con- 
tribute his  proportion  of  the  capital,  the  other  might  dissolve 
nd  close  up  the  partnership,  it  was  held  that  if  such  failure 
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occurred  on  tlie  part  of  one,  tlie  other  had  suflBcient  authority 
under  the  agreement,  to  execute  a  general  assignment  of  the 
of  the  firm's  property  for  tbe  benefit  of  creditors,  especially 
where  there  was  evidence  that  the  delinquent  partner  knew  of 
and  consented  to  the  assignment.  Roberts  v.  Shepard,  2  Daly, 
110. 

But  the  mere  fact  of  the  absence  of  a  partner  from  the 
country  will  not  be  regarded  as  conferring  an  authority  upon 
the  remaining  partners  to  execute  an  assignment.  Robinson  v. 
Gregory,  cited  in  Welles  v.  Marsh,  30  N.  T.  344 ;  rev'g  s.  c. 
29  Barb.  560 ;  Coope  v.  Bowles,  42  Barb.  8T ;  s.  o.  28  How. 
Pr.  10;  18  Abb.  Pr.  442  ;  Pettee  v.  Orser,  (i  Bosw.  123 ;  see 
Sheldon  v.  Smith,  28  Barb.  593. 

It  should  be  remarked  that  where  any  portion  of  the  part- 
nership assets  consists  of  real  estate  it  must  be  conveyed  by  the 
party  holding  the  legal  title.  "  No  partner"  says  Mr.  Parsons 
(Parsons  on  Partnership,  367),  "  or  partners  can  convey  any  in- 
terest or  title  in  or  to  real  estate  not  held  of  record  in  their 
names,  although  it  is  partnership  property  beyond  all  question." 
A  conveyance  by  one  partner  who  has  the  legal  title  to  an  un- 
divided half  of  real  estate  the  whole  of  which  in  equity  is 
partnership  property,  can  convey  a  good  title  to  such  moiety  to 
a  creditor  of  the  firm  without  the  knowledge  or  consent  of  his 
co-partner.      Yan  Brunt  v.  Applegate,  44  IS".  Y.  544. 

§  144.  Assignment  Try  part7ier  of  Ms  int&rest. — The  inter- 
est which  each  partner  has  in  the  partnership  property  is  an  in- 
terest subject  to  the  rights  of  all  the  partners  and  all  the  part- 
nership creditors,  and  this  is  the  only  interest  which  he  can 
convey.  A  conveyance  of  that  interest,  would  not  vest  in  the 
assignee  any  specific  portion  of  the  partnership  property,  but 
would  give  him  only  the  right  to  call  the  other  partners  and 
those  claiming  under  them,  to  account  and  pay  over  what 
might  remain  after  the  payment  of  the  firm  debts  and  a  set- 
tlement with  the  co-partners.  Haggerty  v.  Granger,  16  How. 
Pr.  244,  248,  Mitchell,  J. ;  Kirby  v.  Schoonmaker,  3  Barb. 
Ch.  46,  50 ;  Parsons  on  Partnership,  J  60. 

Thus,  where  two  firms,  one  in  Havana,  the  other  in  New 
York,  entered  into  an  agreement  to  purchase  and  ship  goods  on 
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joint  account,  to  be  consigned  to  the  New  York  firm,  and  thus 
became  partners  in  the  joint  enterprise,  an  assignment  by  the 
New  York  firm  of  all  their  property  in  trust  for  the  benefit  of 
their  creditors,  carried  only  their  residuary  interest  in  the  joint 
property,  and  the  assignee  was  enjoined  from  appropriating  the 
whole  partnership  assets  of  the  two  firms  to  the  payment  of  the 
separate  debts  of  the  New  York  house.  Da/vis  v.  Grove,  2 
Eobt.  134,  635  ;  s.  c.  SY  liow.  Fr.  70. 

§  145.  Assignment  after  dissolution. — "Where  the  partner- 
ship has  been  dissolved  and  the  partnership  assets  transferred 
in  good  faith  to  the  continuing  partners,  they  may  execute  an 
assignment  of  the  property  so  transferred  in  trust  for  the  pay- 
ment of  their  debts  {Dimon  y.  Hazard,  32  N.  Y.  35  ;  Smith 
V.  Howard,  20  How.  Pr.  266),  but  if  such  transfer  is  fraudulent, 
and  made  with  the  intent  of  defeating  the  rights  of  the  part- 
nership creditors,  it  will  not  be  sustained.  ITeye  v.  Bolles,  2 
Daly,  231 ;  s.  c.  33  How.Pr.  266;  see  post,  chap.  XIII. 

§  146.  Surviving  partners. — Some  doubt  was  suggested  in 
the  case  of  Hutchinson  v.  Smith  (7  Paige,  26,  35),  as  to  the 
power  of  a  surviving  partner  to  assign  the  partnership  property 
to  a  trustee  with  preference.  The  doubt  suggested  arose  from 
"  the  principles  adopted  by  the  Eevised  Statutes  in  prohibiting 
preferences  from  being  given  in  the  distribution  of  the  estate 
of  a  deceased  person  among  his  creditors  and  depriving^ittsol- 
venFdebtors  of  the  benefit  of  the  insolvent  laws  where  they 
give  such  preferences  after  they  have  become  insolvent,"  but 
that  case  was  decided  on  the  ground  that  the  surviving  partner 
had  a  right  to  make  such  an  assignment  before  these  provisions 
of  the  Pevised  Statutes  were  enacted,  and  that  was  also  the  rul- 
ing in  Egberts  v.  "Wood,  3  Paige,  517. 

But  the  policy  of  the  law  in  reference  to  the  estate  of  de- 

'  ceased  persons  and  persons  petitioning  under  the  insolvent  laws, 
has  never  been  extended,  even  by  implication,  to  general  assign- 
ments for  the  benefit  of  creditors,  and  the  suggestion  of  the 

/   Chancellor  in  Hutchinson  v.  Smith,  supra,  has  never  been  ap- 
plied. 
)      The  power  of  a  surviving  partner  to  make  a  preferential 
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transfer,  was  considered  and  sustained  in  the  case  of  Loeschigk 
V.  Hatfield,  5  Kobt.  26 ;  s.  o.  as  Loeschigk  v.  Addison,  4  Abb. 
Pr.  K  S.  210 ;  affi'd  51  N.  Y.  660.  In  that  case,  however,  the 
assignment  was  made  directly  to  the  creditor.  i 

§  147.  Limited  partnership. — Under  the  following  statutes, 
limited  partnerships  and  their  members,  when  insolvent  or  in 
contemplation  of  insolvency,  are  restricted  from  making  assign- 
ments giving  any  preference  to  creditors. 

The  statute  is  as  follows  : 

"  Every  sale,  assignment  or  transfer  of  any  of  the  property  or 
effects  of  such  partnership,  made  by  such  partnership  when  in- 
solvent, or  in  contemplation  of  insolvency,  or  after  or  in  con- 
templation of  the  insolvency  of  any  partner,  with  the  intent  of 
giving  a  preference  to  any  creditor,  of  such  partnership  or  in- 
solvent partner,  over  other  creditors  of  such  partnership ;  and 
every  judgment  confessed,  lien  created  or  security  given  by 
such  partnership,  under  the  like  circumstances,  and  with  the  like 
intent,  shall  be  void  as  against  the  creditors  of  such  partnership." 
1  E.  S.  166,  §  20  ;  3  K.  S.  6th  ed.  1156. 

"  Every  such  sale,  assignment  or  transfer  of  any  of  the  prop- 
erty or  effects  of  a  general  or  special  partner,  made  by  such 
general  or  special  partner  when  insolvent  or  in  contemplation  of 
insolvency,  or  after  or  in  contemplation  of  the  insolvency  of  the 
partnership,  with  the  intent  of  giving  to  any  creditor  of  his 
own,,  or  of  the  partnership,  a  preference  over  creditors  of  the 
partnership ;  and  every  judgment  confessed,  lien  created  or  se- 
curity given,  by  any  such  partner  under  the  like  circumstances, 
and  with  the  like  intent,  shall  be  void,  as  against  the  creditors 
of  the  partnership."     2  E.  S.  767,  §  21 ;  3  E.  S.  6th  ed.  1157. 

"  Every  special  partner  who  shall  violate  any  provision  of  the 
two  last  preceding  sections,  or  who  shall  concur  in  or  assent  to 
any  such  violation  by  the  partnership,  or  by  any  individual  part- 
ner, shall  be  liable  as  a  general  partner."  2  E.  S.  767,  §  22 ;  3 
E.  S.  6th  ed.  1157,  §  22. 

"  In  case  of  the  insolvency  or  bankruptcy  of  the  partnership 
no  special  partner  shall,  except  for  claims  contracted  pursuant 
to  section  seventeen,  under  any  circumstances,  be  allowed  to 
claim  as  a  creditor  until  the  claims  of  all  the  other  creditors  of 
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tlie  partnership  shall  be  satisfied."     2  E.  S.  767,  §  23  ;  3  K.  S. 
eth  ed.  115Y,  §  23. 

The  object  and  proper  construction  of  these  sections  were 

A  carefully  considered  in  Fanshawe  v.  Lane  (16  Abb.  Pr.  71),  and 

!  it  was  there  held  that  these  sections  apply  not  only  to  prefer- 
ences by  the  firm,  or  any  of  its  partners,  in  assignments  of  the 
firm  property ;  but  also  to  assignments  by  the  individual  mem- 
bers of  their  individual  property,  including  their  interest  in  the 
firm  effects.  It  was  also  held  that  where  one  of  the  members 
of  the  limited  partnership  was  at  the  same  time  a  member  of  a 
general  co-partnership,  which  had  executed  an  assignment  of  its 
property,  this  did  not  convey  the  individual  partner's  interest 
in  the  property  of  the  limited  partnership,  and  was  not  there- 
fore afi^ected  by  the  statute. 

The  statute  appears  to  have  constituted  the  eff"ects  of  the 
firm  a  special  fund  for  the  benefit  of  all  the  creditors  of  the 
firm,  to  be  distributed  in  case  of  insolvency  among  such  cred- 
itors ratably.  Walworth,  Ch.,  in  Jutie  v.  Lansing,  7  Paige, 
583,  585.  And  any  attempt  to  create  a  preference  in  favor  of 
one  creditor,  or  class  of  creditors,  over  another,  is  rendered  void 
against  the  creditors  of  the  firm.  Mills  v.  Argall,  6  Paige,  577; 
see  Van  Alstyne  v.  Cook,  25  N.  Y.  492. 

So  an  assignment  by  a  limited  partnership,  after  the  firm 
has  become  insolvent  or  in  contemplation  of  insolvency,  is  void 
as  against  the  creditors  of  the  firm,  if  it  provides  for  the  pay- 
ment of  a  debt  due  to  the  special  partner  ratably  with  the  other 
creditors  of  the  firm,  or  before  all  the  general  creditors  are  satis- 
fied in  full  for  their  debts.     MiUs  v.  Argall,  supra. 

j         But  an  assignment  made  by  a  limited  partnership  in  good 

I  faith  for  the  equal  benefit  of  all  creditors  is  valid.  Robinson 
V.  Mcintosh,  3  E.  D.  Smith,  221.  Indeed  it  seems  to  be  re- 
garded as  the  duty  of  the  partners,  in  case  of  insolvency  of  the 
firm,  to  make  such  a  disposition  of  the  property.    WhitewrigKt 

.   V.  Siimpson,  2  Barb.  379  ;  Jackson  v.  Sheldon,  9  Abb.  Pr.  127. 

j    And  the  neglect  to  do  so  will  be  a  sufficient  ground  for  the  ap- 

I    pointment  of  a  receiver. 

I  Some  question  has  arisen  as  to  the  right  of  the  general  part- 
ners to  make  a  general  assignment  of  the  firm  property  without 
the  consent  of  the  special  partner.     Mills  v.  Argall,  6  Paige, 
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'''  577,  582  ;   and  see  Hayes  v.  Heyer,  3  Sandf.  393  ;   Havens  v. 

',  Hussey,  5  Paige,  30.  But  in  Eobinson  v.  Mcintosh  (3  E.  D. 
Smith,  221),  an  assignment  executed  by  the  general  partners 
only  was  held  valid.    And  see  Darrow  v.  Bruff,  36  How.  Pr. 

/  479. 

%  148.  To  whom  tlie  assignment  may  te  made. — The  law 
permits  the  debtor  to  select  the  assignee  who  is  to  execute  the 
trust,  without  the  consent  of  his  creditors,  and  even  without 
consulting  a  single  creditor.  Learned  judges  throughout  the 
Union  have  first  combated,  and  then  deprecated  the  sanction  of 
such  assignments.  And  it  was  with  much  doubt  and  difiiculty 
that  entire  latitude  in  the  selection  of  the  trustee  was  finally 
conceded  to  the  assignor.  Sandford,  A.  V.  C,  in  Cram  v. 
'  Mitchell,  1  Sandf.  Oh.  251 ;  Wehh  v.  Daggett,  2  Barb.  11. 
'  The  right  to  select  the  assignee  is  unlimited,  except  by  the 

control  which  courts  may  have  in  removing  an  improper  trustee 
and  in  the  single  instance  of  a  corporatioa  which  has  made  de- 
fault in  payment,  in  which  case  it  cannot  make  an  assignment  to 
an  officer  or  stockholder  of  such  company.     See  ante,  §  140. 

The  assignment  may  be  made  to  a  creditor,  or  to  one  who  is 
not  a  creditor ;  but  a  judgment  creditor,  by  accepting  an  assign- 
ment as  assignee,  waives  his  right  to  enforce  his  judgment  by 
levy  and  sale  under  execution.  Hawley  v.  Manoius,  7  Johns. 
Ch.  174 ;  Rogers  v.  Rogers,  Hopk.  Ch.  515.  For  the  reason 
that  the  assignee  must  sell,  pay,  and  distribute  in  the  character 
of  a  trustee,  and  not  of  a  judgment  creditor ;  and  to  take  out  an 
execution  upon  the  judgment  against  property  over  which  he  is 
exercising  a  discretion  and  control  as  trustee,  would  be  incom- 
patible with  a  due  discharge  of  the  trust,  and  a  manifest  breach 
of  it.  Chan.  Kent,  in  Hawley  v.  Manoius,  7  Johns,  Ch.  174, 
185. 

Some  authorities  have  gone  so  far  as  to  hold  that  an  assignee 
who  is  a  judgment  creditor,  not  only  waives  his  right  to  sell 
under  execution  upon  his  judgment,  but  that  he  in  effect  waives 
his  lien,  and  consents  to  come  in  as  a  general  creditor,  except  so 
far  as  he  is  preferred  by  the  assignment.  Harrison  v.  Mock, 
10  Ala.  185 ;  s.  o.  16  Ala.  616.  But  the  decisions  in  this  State 
do  not  appear  to  necessarily  lead  to  such  a  determination. 
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An  assignment  by  partners  cannot  be  made  to  one  of  the 
firm.     Sewall  v.  Hussell,  2  Paige,  1T5. 

The  assignee  must  be  named  in  the  instrument.  Reamer  v. 
Lcmiberton^  59  Penn.  St.  462.  A  power  to  name  the  successor 
of  an  assignee,  in  case  the  assignee  should  wish  to  resign,  is  void. 
Planch  V.  ScTiermerJwrn,  3  Barb.  Oh.  644. 

§  149.  Selection  and  qualifications  of  assignee. — The  se- 
lection of  a  suitable  assignee  is  a  matter  of  some  moment,  inas- 
miich  as  the  choice  of  an  improper  person  may  furnish  evidence 
of  a  fraudulent  intent  on  the  part  of  the  assignor,  which  will 
avoid  the  assignment  {Reed  v.  Emery,  8  Paige,  41T ;  Connah 
V.  Sedgwick,  1  Barb.  210  ;  Browning  v.  Hart,  6  Id.  91),  as  well 
as  to  subject  the  assignee  to  removal  by  the  court. 

The  assignor  is  bound  to  select  an  assignee  that  will  do  all 
that  the  law  requires  of  a  trustee,  in  respect  to  the  rights  of 
those  that  have  a  beneficial  interest  in  the  property  assigned. 
Olmstead  v.  Herrick,  1  E.  D.  Smith,  310. 

The  following  cases  furnish  illustrations  of  the  rule  in  refer- 
ence to  the  choice  of  assignees  not  properly  qualified  for  the 
performance  of  their  duties  :  Thus,  where  the  debtor  selected 
for  assignees  three  relatives,  of  whom,  one  was  incapacitated  by 
his  residence,  one  by  blindness,  and  the  third  by  his  want  of 
education,  from  executing  the  assignment ;  this  was  regarded  as 
strong  evidence  of  an  intent  on  the  part  of  the  assignor  to  keep 
the  control  of  the  property  in  his  own  hands,  or  to  appropriate  it 
forhisown  use  and  benefit.    Gram  v.  Mitchell,  1  Sandf.  Ch.  251. 

So,  where  a  debtor  assigned  his  property  in  trust  for  his 
creditors  to  his  brother,  who,  on  account  of  a  lingering  disease, 
was  unable  to  attend  to  business  at  the  time  of  the  assignment, 
and  the  debtor  himself  thought  the  disease  of  his  brother  incura- 
ble, and  the  latter  subsequently  died  of  it.  It  was  held  that  this 
was  sufficient  cause  for  declaring  the  assignment  fraudulent  and 
void  as  against  creditors.     Currie  v.  Hart,  2  Sandf.  Ch.  353. 

The  selection  of  such  assignees  furnishes  strong  presumption 
of  an  intent  on  the  part  of  the  assignor  to  keep  the  control  of 
his  property  in  his  own  hands  and  under  his  own  disposal.  This 
is  the  natural  and  inevitable  result,  when  the  assignee  is  phys- 
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ically  and  mentally  incompetent  to  act  efficiently,  as  well  as  when 
his  distance  from  the  scene  of  action,  preclude  his  personal  care 
and  supervision.    Sandford,  A.  V.  C,  in  Currie  v.  Hart,  supra. 

And  where  there  are  circumstances  tending  to  show  that  the 
assignment  was  made  with  the  intent  of  keeping  the  assigned 
property  within  the  control  and  disposition  of  the  assignor,  this 
presumption  will  be  rendered  conclusive  by  the  selection  of  the 
near  relatives  of  the  debtor  ^s  assignees,  placing  them  all  before 
other  creditors  in  the  schedule  of  preferred  debts.  Cram  v. 
Mitchell,  1  Sandf.  Ch.  251. 

It  has  been  held,  also,  that  a  debtor  cannot  lawfully  assign 
his  property  in  trust  for  creditors  to  an  insolvent  assignee. 
Hagga/rty  v.  Pitimhan,  1  Paige,  298  ;  Heed  v.  Emery,  8  Id.  417 ; 
Connah  v.  Sedgwick,  1  Barb.  210.  But  the  better  doctrine 
seems  to  be  that  the  mere  fact  that  the  assignee  is  insolvent 
wiU  not  avoid  the  assignment,  or  furnish  a  ground  for  the  re- 
moval of  the  assignee,  where  there  are  no  other  suspicious  cir- 
cumstances and  the  assignees  are  otherwise  qualified.  Pearce 
T.  Beach,  12  How.  Pr.  404 ;  In  re  Paddock,  6  Id.  215. 

And  it  is  thought  that  this  would  be  especially  the  case 
under  the  present  statute,  which  requires  the  assignee  to  give  a 
bond  for  the  faithful  performance  of  his  duties,  and  pro\'ides 
for  his  removal  in  case  he  should  fail  to  do  so.  Laws  of  1877, 
chap.  466. 

§  150.  Joint  assignees. — The  assignment  may  be  made  to 
several  persons  as  well  as  to  one.  In  such  a  case  only  those 
who  accept  the  trust  are  required  to  act.  Moir  v.  Brown,  14 
Barb.  39.  But  those  who  accept  must  aU  act.  Brennan  v. 
Willson,  4  Abb.  IST.  0.  279.  A  subsequent  disclaimer  or  failure 
to  act  with  the  other  assignees  will  not  relieve  the  renouncing 
assignee  from  liability.  Bowman  v,  Rametaux,  HoflEm.  150. 
Nor  will  it  authorize  the  others  to  act  without  him.  Shepherd 
V.  McEvers,  4  Johns.  Ch.  136  ;5  rennan  v.  Willson,  4  Abb.  JST. 
C  279.  He  must  either  be  discharged  from  the  trust  by  an 
order  or  decree  of  a  court  of  equity,  or  with  the  general  consent 
of  all  persons  interested  in  the  execution  of  the  trust.  Cruger 
V.  Halliday,  11  Paige,  314;  Thatcher  v.  Gandee,  3  Keyes,  160; 
Diefendorf  v.  Spraker,  10  N.  Y.  246. 
9 


CHAPTER  X. 

MAKING,  ACKNOWLEDmG,  AND  RECORDING  THE  ASSIGNMENT. 

§  151.  The  statute— The  act  of  1860  (Laws  of  1860,  ch.  348,, 
§  1),  for  the  first  time  regulated  the  manDer  of  making  and 
executing  an  assignment  in  this  State.  That  act  proyided 
that  the  conveyance  should  be  by  writing,  and  should  be  ac- 
knowledged before  an  officer  authorized  to  take  the  acknowledg- 
ment of  deeds,  and  that  the  certificate  of  acknowledgment 
should  be  indorsed  on  the  conveyance  before  delivery  to  the 
assignee.  Upon  the  repeal  of  that  act  the  following  section,  in- 
corporating and  extending  the  provisions  just  referred  to,  was 
enacted  : 

"  Every  conveyance  or  assignment  made  by  a  debtor,  of  his 
estate  real  or  personal,  or  both,  to  an  assignee  for  the  creditors 
of  such  debtor,  shall  be  in  writing,  and  shall  be  duly  acknowl- 
edged before  an  officer  authorized  to  take  the  acknowledgment 
of  deeds ;  and  every  such  conveyance  or  assignment  shall  be 
recorded  in  the  county  clerk's  office  of  the  county  where  such 
debtor  resided  or  carried  on  his  business  at  the  date  thereof. 
An  assignment  by  co-partners  shall  be  recorded  in  the  county 
where  the  principal  place  of  business  of  such  co-partners  is  sit- 
uated. Where  real  property  is  a  part  of  the  property  assigned,, 
and  is  situated  in  a  county  other  than  the  one  in  which  the 
original  assignment  is  required  to  be  recorded,  a  certified  copy 
of  such  assignment  shall  be  filed  and  recorded  in  the  county 
where  such  property  is  situated.  The  assent  of  the  assignee, 
subscribed  aiM  acknowledged  by  him,  shall  appear  in  writing 
embraced  in  or  at  the  end  of,  or  indorsed  upon  the  assignment, 
before  the  same  is  recorded  and,  if  separate  from  the  assign- 
ment, shall  be  duly  acknowledged."      Laws  of  1877,  ch.  466, 

§2. 

The  statute  prescribes  no  form  in  which  the  writing  shall  be 
drawn.  Very  informal  instruments  may  constitute  a  general 
assignment.     It  is  not  necessary  that  the  trusts  should  be  de- 
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clared  in  the  writing.  Parol  proof  may  be  introduced  for  the 
purpose  of  showing  the  trust.  Britton  v.  Lorenz,  45  E".  Y.  51; 
affi'g  3  Daly,  23.  Thus  in  the  case  just  cited,  parol  proof  was 
introduced  to  show  that  a  bill  of  sale,  absolute  on  its  face,  was 
really  made  upon  the  trust  that  the  defendants  should  convert 
the  property  into  money,  and  from  the  proceeds  pay  all  the 
vendor's  debts  for  borrowed  money  in  fuU,  and  distribute 
the  residue  pro  rata  among  all  his  other  creditors.  The  instru- 
ment was  held  invalid  as  a  general  assignment  because  not  ac- 
knowledged. 

So  also  several  instruments  may  be  construed  together  for 
the  purpose  of  showing  the  true  legal  character  of  the  transac- 
tion. Thus,  since  the  statute,  a  deed  of  real  estate,  a  bill  of  sale 
of  personal  property,  and  articles  of  agreement  between  the 
parties,  all  bearing  the  same  date  and  relating  to  the  same  sub- 
ject-matter, were  read  together  as  constituting  an  assignment  of 
property  in  trust  for  the  benefit  of  creditors.  Van  Vleet  v. 
Slauson,  45  Barb.  317 ;  see  Wynkoo;p^  v.  Shardlow,  44  Barb. 
84  ;  s.  c.  29  How.  Pr.  368;  Man  v;  WhithecTc,  17  Barb.  388  ; 
Coddingtoti  v.  Damis,  1  N",  T.  186. 

Previous  to  the  act  of  1860,  an  assignment  by  a  debtor  of 
his  property  to  an  assignee  in  trust  for  creditors,  might,  under 
certain  circumstances,  have  been  made  without  writing,  or  if  in 
writing,  need  not  have  been  acknowledged  before  any  officer 
before  delivery  to  the  assignee,  in  order  to  be  valid  and  effect- 
ual, to  accomplish  the  purpose  intended.  Fairohild  v.  Gwynne, 
16  Abb.  23. 

But  see  Smith  v.  Woodruff  (1  Hilt.  462),  where  a  doubt  was 
expressed  by  Brady,  J.,  as  to  whether  a  trust  eo  nomine  for  the 
benefit  of  creditors,  could  be  created  by  parol. 

§152.  Form  of  the  assignment. — The  usual  form  of  assign- 
ment in  this  State  consists  of  a  simple  conveyance  of  the  debtor's 
property,  and  a  declaration  of  the  trusts  with  a  power  of  attor- 
ney annexed.  The  very  large  number  of  cases  to  which  we  shall 
hereafter  have  occasion  to  refer,  in  which  assignments  have 
been  held  invalid  on  their  face,  have,  for  the  most  part,  arisen 
from  an  attempt  on  the  part  of  the  draughtsman  to  reserve  some 
form  of  benefit  to  the  assignor.     "  We  have  never  heard  of  a 
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case,"  says  Mr.  Justice  Sandford,  in  Litchfield  v.  White  (3 
Sandf.  545),  "nor  do  we  believe  there  has  ever  been  one  decided 
in  this  State,  in  which  an  assignment  has  been  held  fraudulent, 
which  simply  vested  the  debtor's  estate  in  trustees,  and  directed 
them  to  convert  it  into  money  and  apply  it  absolutely  and  with- 
out reserve  to  the  payment  of  his  debts,  whether  equally  among 
all  the  creditors  or  with  preferences." 

"  An  assignment,"  says  Mr.  Justice  Selden,  "  drawn  precise- 
ly as  it  ought  to  be,  will  not  undertake  to  speak  to  the  assignee 
in  regard  to  his  duties  under  the  trust.  Those  duties,  unless 
the  creditors  themselves  direct  otherwise,  are  simply  to  convert 
the  estate  and  pay  the  debts  in  the  order  and  with  the  preferences 
indicated  in  the  instrument.  A  trustee  is  always  bound  by  any 
restrictions  contained  in  the  writing  which  creates  the  trust,  and 
if  these  are  inconsistent  with  the  rights  of  creditors,  the  trust 
itself  must  fall  to  the  ground."  Ogden  v.  Peters,  21 IST.  Y.  23. 
y  The  assignee  is  a  sort  of  substitute  for  the  officers  of  the 
^^H,  and  he  must  be  left  to  act  under  the  obligations  and  re- 
sponsibilities which  the  law  imposes.  The  assignor  can  neither 
prescribe  conditions,  nor  invest  the  assignee  with  powers  which 
tend  in  any  degree  to  vary  or  modify  the  duties  which  the  law 
devolves  upon  him.  Any  clause  in  the  assignment,  therefore, 
which  could  be  legitimately  set  up  by  the  assignee  as  a  justifi- 
cation for  a  course  of  misconduct  in  regard  to  the  assigned 
property  in  any  respect  different  from  that  which  the  law  would 
dictate,  of  necessity  vitiates  the  assignment.  Jesswp  v.  Hulse, 
21  N.  Y.  168,  169,  Selden,  J. 

§  153.  Contents  of  tlie  assignment. — The  assignment  is 
drawn  with  the  usual  formalities  of  a  deed  of  conveyance  of 
two  parts.  It  has  been  customary  to  commence  the  instrument 
with  a  general  recital  of  the  insolvency  of  the  grantor,  and 
sometimes  of  the  circumstances  which  led  to  the  making  of  the 
assignment.  Such  recitals,  while  they  may  be  evidence  be- 
tween parties  and  privies,  are  not  evidence  against  strangers  or 
third  parties.  Kellogg  v.  Slauson,  15  Barb.  56,  57 ;  see  Hun- 
tington V.  Havens,  5  Johns. -Ch.  23.  They  should  be  drawn 
with  care  to  avoid  a  construction  of  an  intent  on  the  part  of  the 
debtor  to  hinder  or  delay  his  creditors.     In  Brigham  v.  Tilling- 
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hast  (15  Barb.  620),  where  the  recital  was  that  one  purpose  of 
the  assignment  was  to  secure  the  application  of  the  property  to 
the  payment  of  the  debts  of  the  assignor  in  a  fair  and  equitable 
manner, .and  " without  sacrifice"  the  language  was  criticised  as 
not  happily  selected.  See  s.  c.  reversed  on  another  ground,  13 
N.  T.  215  ;  but  see  Vernon  v.  Morion,  8  Dana  (Ky.)  247,  263. 
In  general  it  is  not  desirable  to  do  more  than  to  direct  in 
general  terms  a  sale  of  the  property  and  collection  of  the  debts 
assigned,  and  to  designate  to  what  debts  and  in  what  order  the 
proceeds  shall  be  applied.  Dunham  v.  Waterman,  17  N.  T.  9 ; 
s.  c.  6  Abb.  Pr.  357 ;  3  Duer,  166 ;  Jessuj)  v.  Sulse,  21  N.  Y. 
168  ;  s.  c.  29  Barb.  539 ;  Litchfield  v.  White,  3  Sandf .  545. 

§  154.  Gonsideration. — The  conveyance  is  ordinarily  upon 
a  nominal  consideration.  Such  a  consideration  is  sufficient  to 
transfer  the  legal  title.  "  The  amount  of  the  consideration," 
says  Nelson,  J.,  in  Cunningham  v.  Freeborn  (11  Wend.  240, 
250  ;  s.  c.  1  Edw.  Ch.  256  ;  3  Paige,  537),  "  was  never  material 
for  this  purpose,  and  it  seems  to  be  well  settled  that  the  rela- 
tion of  debtor  and  creditor  between  the  parties  and  the  legal 
consequences  of  the  assignment  constitute  a  sufficient  considera- 
tion as  between  them."  Lawrence  v.  Damis,  3  McL.  177 ;  Hal- 
sey  V.  Whitney,  4  Mason,  206,  214;  see  Kellogg  v.  Slauson,  15 
Barb.  58  ;  s.  c.  11  IST.  T.  302  ;  see  Rockwell  v.  McOovern,  69 
IST.  T.  294.  While  this  consideration  is  sufficient  to  support  the 
conveyance,  yet,  as  we  shall  see  hereafter,  the  assignee  does  not 
thereby  become  a  purchaser,  for  value  so  as  to  defeat  any  pre- 
existing equities. 

§  155.  Tlie  conveyance. — If  the  purpose  is  to  make  a  gen- 
eral assignment,  and  to  include  all  of  the  debtor's  property  in 
the  conveyance,  the  description  should  conform  to  this  inten- 
tion. We  shall  consider  hereafter  (see  Chap.  XI)  the  circum- 
stances under  which  an  assignment  of.  all  the  debtor's  property 
is  required. 

§  156.  Description  of  assigned  property. — The  description 
of  the  property  intended  to  be  assigned  must  be  sufficiently 
certain  to  enable  the  assignee  to  distinguish  it  {Crow  v.  Jiuhy, 
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5  Mo.  484 ;  Ryerson  v.  Eldred,  18  Mich.  12  ;  Bellamy  v.  Bel- 
lamy's Ad.  6  Fla.  62);  but  if  it  may  be  made. certain  by  parol 
it  is  sufficient.  State  v.  Keeler,  49  Mo.  548  ;  Hatch  v.  Smith, 
5  Mass.  42  ;  Emerson  v.  Knower,  8  Pick.  63  ;  Pingre^  v.  Com- 
«^c/fe,  18  Id.  46  ;  Kevam,  v.  BramAih,  1  Gratt.  274. 

A  general  description  as  of  "  all  and  singular  tbe  goods  and 
chattels,  merchandise,  bills,  bonds,  notes,  book  accounts,  claims 
and  demands,  choses  in  action,  books  of  account,  judgments, 
evidences  of  debt,  and  property  of  every  name  and  nature  what- 
ever," is  not  void  for  uncertainty,  although  no  inventory  of  the 
propert;^  be  attached  to  the  assignment,  or  be  provided  for  in  it. 
Kellogg  v.  Slauson,  15  Barb.  56  ;  s.  c.  11  N".  T.  302  ;  Matthews 
V.  Poultney,  33  Barb.  127.  And,  indeed,  since  the  act  of  1860, 
providing  for  the  making  and  filing  of  an  inventory  of  the 
property,  such  general  description  is  the  ^sual  form.  Terry  v. 
BuUer,  43  Barb.  395 ;  Matthews  v.  Poultney,  33  Barb.  127. 
But  the  general  terms  employed  must  be  sufficiently  apt  to  em- 
brace all  the  property  intended  to  be  covered  by  the  assignment. 
Thus,  where  the  assignment  was  of  "  all  the  goods,  chattels  and 
effects,  and  property  of  every  kind,  personal  and  mixed,"  it  was 
held  that  the  words  "  personal  and  mixed,"  limited  the  convey- 
ance to  personal  estate.    Rhoads  v.  Blatt,  16  ~E.  B.  E.  32. 

If  in  addition  to  the  general  terms  of  conveyance,  the 
assignment  refers  to  the  property  as  enumerated  and  described 
in  a  schedule  annexed,  it  has  been  held  that  the  description  in 
the  schedule  would  limit  the  effect  of  the  previous  general  con- 
veyance. Wilkes  V.  Ferris,  5  Johns.  335  ;  State  v.  Rowland, 
4  Wheat.  108 ;  Mims  v.  Armstrong,  31  Md.  87 ;  Rundlett  v. 
Dale,  10  IS..  H.  458  ;  Driscoll  v.  Fishe,  21  Pick.  503.  But  in 
Turner  v.  Jaycox  (40  IS".  T.  470),  where  the  schedule  contained 
no  reference  to  the  personal  property,  which  was  included  in 
the  terms  employed  in  the  body  of  the  instrument,  it  was  held 
that  the  reference  to  the  schedule  annexed  did  not  limit  the 
operation  of  the  conveyance  on  the  principle  of  construction 
prohibiting  a  false  or  erroneous  addition  from  vitiating  what 
had  been  previously  sufficiently  and  fuUy  described.  And  see 
Piatt  V.  Lott,  17  ]Sr.  T.  478. 
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§  157.  Scliediule,  wlxen  to  he  annexed. — "Where  the  descrip- 
tion in  tlie  body  of  the  assignment  is  of  all  the  debtor's  prop- 
erty, with  a  reference  to  schedules,  and  the  schedules  in  fact  are 
not  annexed  at  the  time  of  the  delivery  of  the  instrument,  such 
omission  will  not  invalidate  the  assignment.  Birohell  v.  Strauss, 
28  Barb.  293  ;  Spring  v.  Strauss,  3  Bosw.  607 ;  Turner  v.  Jat/- 
eox,  40  ISr.  Y.  470 ;  Flatt  v.  Zott,  17  IST.  Y.  478  ;  aapp  v. 
Smith,  16  Pick.  247 ;  Brashear  v.  West,  7  Pet.  608.  Contra, 
Jfoir  V.  Brown,  14  Barb.  39.  But  a  different  rule  prevails 
when  the  assignment  designates  the  debts  to  be  paid  by  refer- 
•ence  to  a  schedule  annexed.  Kircheis  v.  Sohloss,  49  How.  Pr. 
284 ;  Averill  v.  Louoles,  6  Barb.  470 ;  Hotop  r.  Neidig,  17 
Abb.  Pr.  332  ;  see  infra,  §  161.  'S^vu/vv^.j  ■*  4v^^  4^  Vv —  \\\ 

The  schedules  required  to  be  filed  under  the  act  are  the  sub- 
ject of  consideration  in  another  place.  The  schedules  so  re- 
quired to  be  filed  are  regarded  a  part  of  the  assignment.  Terry 
V.  Butler,  43  Barb.  395  ;  i>e  Camp  v.  Marshall,  2  Abb.  IST.  S.  373. 

§  158.  Declaration  of  trusts. — The  trusts  must  be  declared 
&t  the  time  of  the  execution  of  the  assignment ;  they  must  ac- 
company the  instrument  or  appear  on  its  face.  Graver  v.  Wake- 
man,  11  Wend.  187 ;  Averill  v.  Loucks,  6  Barb.  476  ;  Sheldon 
V.  Dodge,  4  Den.  220  ;•  Kircheis  v.  Sohloss,  49  How.  Pr.  284. 

The  assignment  must  itself  fix  and  determine  the  rights  of 
•creditors  in  the  assigned  property,  and  not  reserve  to  the  assign- 
ors, or  to  the  assignee,  the  power  of  subsequently  doing  so. 
Kircheis  v.  Schloss,  49  How.  Pr.  284 ;  Biggs  v.  Murray,  2  Johns. 
Ch.  565. 

The  assignee  is  always  bound  by  any  restrictions  contained 
in  the  writing  which  creates  the  trust.  Ogden  v.  Peters,  21  ]!>f. 
Y.  23.  The  conditions  attached  to  the  trust  are  regarded  as  a 
part  of  the  transfer,  and  the  conditions  and  the  transfer  stand 
■or  fall  together.     Jessup  v.  Hulse,  21 1^.  Y.  168. 

The  principal  trusts  of  an  assignment  for  creditors  are  the 
trusts  to  collect  the  property ;  to  convert  it  into  money  by  sale, 
-and  to  distribute  the  proceeds  among  the  creditors  provided  for. 
In  addition  to  these  their  arises  by  implication  of  law  a  trust 
for  the  assignor  in  any  residue  which  may  remain  after  the  pay- 
ment of  the  debts. 
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'  §  159.  To  convert  the  property  into  money. — A  trust  to 
sell  lands  for  the  benefit  of  creditors  is  one  of  the  express  trusts 
permitted  by  the  Eevised  Statutes.  1  E.  S.  Y28,  §  55  ;  3  E.  S. 
6th  ed.  1106,  §  54.  And  trusts  of  personal  property  for  the 
same  purpose  are  not  prohibited.  Nicholson  v.  Lea/vitt,  6  N.  T. 
510,  515  ;  Bishop  v.  Halsey,  3  Abb.  400. 

Such  a  trust  will  be  sustained  even  where  it  is  united  with  a 
trust  which  is  void  by  the  statute.  As  where  the  conveyance 
was  of  real  estate  upon  trust  to  sell  or  mortgage  the  same,  and 
apply  the  proceeds  to  the  payment  of  debts,  it  was  held  that  the 
instrument  was  valid  as  to  the  trust  to  sell,  although  invalid  as. 
to  the  trust  to  mortgage.  Darling  v.  Rogers,  22  "Wend.  483  ; 
rev'g  Rogers  v.  De  Forrest,  1  Paige,  2T2  ;  Bamum  v.  Hemp- 
stead, Ibid,  568. 

Where  the  assignor  conveyed  real  and  personal  property  in 
trust  to  sell  and  apply  the  proceeds  to  the  payment  of  his  debts, 
and  to  invest  the  residue  for  his  use  during  his  life,  or  in  case 
of  his  death,  to  pay  over  and  distribute  the  estate  to  his  heirs 
at  law,  it  was  held  that  the  trust  in  the  surplus  for  the  grantor 
was  void,  as  being  an  attempt  to  create  a  passive  trust,  and  that 
after  payment  of  the  assignor's  debts,  the  estate  vested  at  once 
in  the  grantor.  Kittell  v.  Osborn,  4  Supm.  Ct.  E.  (T.  &  C.)  45 ;, 
see  Rome  Exch.  BanTc  v.  Eames,  4  Abb.  Dec.  83. 

An  assignment  for  the  payment  of  debts  generally,  without 
any  limitations  or  directions,  confers  upon  the  trustee  the  right 
to  sue.  Planch  v.  Schermerhorn,  3  Barb.  Ch.  644 ;  Wood  v. 
White,  4  M.  &  Cr.  481 ;  2  Perry  on  Trusts,  14Y. 

§  160.  To  pay  the  expenses  of  the  trust. — The  assignment 
may  provide  for  the  payment  of  the  expenses  of  administering 
the  trust.  "Where  the  assignee  was  authorized  to  employ  and 
pay  all  necessary  attorneys,  clerks  and  agents,  and  it  was  pro- 
vided that  he  should  be  entitled  to,  and  was  thereby  authorized 
to  take  and  have  a  reasonable  compensation  for  his  services,  and 
was  authorized  to  pay  and  discharge  all  the  just  and  reasonable 
costs  and  expenses  attending  the  due  execution  of  the  assign- 
ment and  the  carrying  into  effect  of  the  trust  thereby  created, 
together  with  a  reasonable  and  lawful  compensation  for  his  own 
services,  it  was  held  that  the  power  was  not  greater  than  the 
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law  would  imply  as  necessary  to  carry  the  trust  into  execution. 
JoGobs  V.  Remsen,  36  N.  T.  668 ;  Bodley  v.  Goodrich,  7  How. 
Pr.  276  ;  Barney  v.  Griffin,  2  N.  Y.  365  ;  Meachem  v.  Stearns, 
9  Paige,  398.  To  the  same  effect  are  Butt  v.  Pech,  1  Daly,  83  ; 
Iselin  V.  Dalrynvple,  27  How.  Pr.  137  ;  s.  o.  2  Eobt.  142 ;  Hal- 
stead  V.  Gordon,  34  Barb.  422 ;  Buffy  v.  Duncan,  35  N.  Y. 
187;  Kiteltas  v.  Wilson,  36  Barb.  298 ;  Camphell  v.  Woodworth, 
24  N.  Y.  304 ;  Eyre  y.  Beele,  28  How.  Pr.  333. 

But  where  the  assignment  authorized  the  payment  of  a  rea- 
sonable counsel  fee  to  the  assignee  in  addition  to  expenses,  costs, 
and  commissions  of  executing  the  trusts,  it  was  held  to  be  an 
appropriation  of  the  assigned  property  to  an  illegal  purpose,  and 
rendered  the  assignment  void.  Nichols  v.  McEwen,  21  Barb. 
65  ;  8.  0.  17  N.  Y.  22. 

A  provision  to  pay  costs  and  expenses  of  suits  that  may  be 
instituted  against  the  assignor,  will  invalidate  the  assignment. 
M%ad  V.  Phillips,  1  Sand.  Ch.  83 ;  see  Lentilhon  v.  Moffatt, 
1  Edw.  Ch.  45l]  Levy's  Accounting,  1  Abb.  N.  0.  177. 

§  161.  Designation  of  debts  to  be  paid. — If  the  assignment 
provides  for  the  payment  of  certain  creditors  or  classes  of  cred- 
itors in  preference  to  others,  the  debts  or  creditors  so  to  be 
paid  must  be  stated  with  certainty  in  the  assignment.  If  the 
preferred  creditors  are  enumerated  in  schedules,  the  schedules 
must  be  annexed  to  the  assignment  at  the  time  of  its  execution. 
Kircheis  v.  Schloss,  49  How.  Pr.  284 ;  Averill  v.  Loucks,  6 
Barb.  470 ;  Hotojp  v.  Neidig,  17  Abb.  Pr.  332 ;  see  Scott  v. 
Gutherie,  10  Bosw.  408,  416,  418. 

But  it  appears  that  if  the  persons  to  whom  the  preference  is 
to  be  given  are  identified,  it  is  not  necessary  that  their  names 
and  residences  should  be  stated.  Thus  where  the  assignees 
were  directed  to  first  pay  to  the  laborers  and  workmen  of  the 
assignors,  residing  in  Albany  and  Buffalo,  the  amounts  due  to 
them  respectively  for  work,  labor  and  services  done  and  per- 
formed for  the  assignors,  this  provision  was  held  to  be'valid. 
Bank  of  Silver  Creek  v.  Talcott,  22  Barb.  550 ;  Pratt  v.  Adams, 
7  Paige,  418. 

So,  where,  after  providing  for  the  payment  of  two  classes  of 
preferred  creditors,  the  assignees  were  directed  to  advertise  for 
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claims,  and  that  all  debts  which  came  to  the  knowledge  of  the 
assignees  on  or  before  the  day  named,  should  constitute  the 
third  class  of  preferred  debts,  this  provision  was  considered 
valid  and  proper.  Ward  v.  Tingley,  4  Sandf.  Ch.  4Y6.  So  in 
Butt  V.  Feck  (1  Daly  83),  the  persons  to  whom  the  preference 
was  intended  to  be  given  were  designated,  but  the  amounts  were 
left  blank,  this  was  regarded  as  no  objection  to  the  assignment. 
To  the  same  effect  are  Piatt  v.  Hodge,  8  Iowa,  386  ;  Van  Rook 
V.  Walton,  28  Tex.  59  ;  Englam,d  v.  Reynolds,  38  Ala.  370  ; 
Brown  v.  Knox,  6  Md.  382 ;  U.  8.  Banh  v.  Ruth,  4  B.  Mon. 
423  ;  Ralsey  v.  Whitney,  4  Mason,  206 ;  Layson  v.  Eowan,  1 
Eob.  (La.)  1. 

If  the  assignment  is  made  for  the  equal  benefit  of  all  cred- 
itors, it  is  not  necessary  that  the  creditors  should  be  designated. 
The  statute  provides  for  the  making  and  filing  of  the  schedule, 
of  creditors,  and  that  schedule  is  to  be  regarded  as  a  part  of  the 
assignment.  Terry  v.  Butler,  43  Barb.  395 ;  J)e  Cam^  v. 
Marshall,  2  Abb.  N.  S.  373. 

Where  an  express  trust  is  created  for  the  benefit  of  creditors, 
without  any  authority  to  the  trustee  to  give  a  preference  to  any, 
it  is  both,  at  law  and  in  equity,  a  trust  for  each  of  the  creditors 
ratably.    Eglerts  v.  Wood,  3  Paige,  517. 

§  162,  Acce'^tance  iy  assignee. — Under  the  provisions  of 
the  statute  {ante,  §  151),  the  assignee  is  required  to  formally 
accept  the  assignment  in  writing.  That  acceptance  binds  him 
to  the  performance  of  the  trust,  and  he  can  be  relieved  from  the 
duties  and  liabilities  under  which  he  has  thus  come  only  by  the 
order  of  a  court  of  competent  jurisdiction.  Brennan  v.  Willson, 
4  Abb.  N.  0.  279,  and  see  cases  cited  in  note.  And  such  accept- 
ance is  decisive  evidence  against  him.  Mead  v.  Phillips,  1 
Sand.  Ch.  83.  An  acceptance  is  essential  to  the  validity  of  the 
assignment,  independent  of  the  statute.  Lawrence  v.  Davis,  3 
McLean,  178  ;  Pierson  v.  Manning,  2  Mich.  445,  462. 

An  assignee  should  accept  at  once.  Where,  under  a  volun- 
tary assignment,  the  assignee  hesitated  six  hours,  although  the 
deed  had  been  placed  in  his  hands,  and  then  accepted,  but  be- 
fore his  acceptance  the  property  was  levied  upon  by  virtue  of 
executions  against  the  assignors,  it  was  held  that  the  judgment 
creditors  had  obtained  a  lien  upon  the  goods,  and  were  entitled 
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to  tave  their  debts  satisfied  in  prefereDce  to  the  debts  of  the 
creditors  provided  for  by  the  assignment.  Crosby  v.  Hillyer, 
24  Wend.  280. 

The  date  of  the  instrument  is  only  presumptive  evidence  of 
the  time  of  its  actual  execution,  and  whenever  fraud  or  mistake 
is  alleged,  this  presumption  may  be  contradicted  by  parol  evi- 
dence. Beeh  v.  Cole,  4  Sandf.  79.  Taking  possession  of  prop- 
erty under  an  assignment  before  the  actual  receipt  of  the  in- 
strument, may  amount  to  an  acceptance.  Metcalfy.  Yct/n  Brunt, 
37  Barb.  621. 

Where  the  assignment  is  made  to  several  assignees,  and 
tovae  do  not  accept,  the  assignment  is  operative  as  to -the  as- 
senting trustees  only.  The  whole  estate  vests  in  them,  and 
they  act  in  the  same  manner  as  if  the  other  assignees  had  not 
been  named.  King  v.  Donnelly,  5  Paige,  46  ;  Matter  of  Stev- 
enson, 3  Paige,  420  ;  Moir  v.  Brown,  14  Barb.  39. 

If  all  of  the  assignees  named  should  refuse  to  accept  in 
analogy  to  the  well-established  principles  of  common  law, 
the  trust  created  for  creditors  would  not  be  perrhitted  to  fail 
for  want  of  a  trustee,  but  it  would  devolve  upon  a  court  of 
equity,  who  would  direct  the  appointment  of  a  new  trustee  in 
the  place  of  those  who  had  refused  to  act.  Be  Peyster  v.  Clen- 
dening,  8  Paige,  295 ;  King  v.  Donnelly,  5  Id.  46. 

But  whether  the  provision  of  the  statute  requiring  an  accept- 
ance in  writing  by  the  assignee  is  a  condition  precedent  to  the 
creation  of  the  trust,  is  a  question  which  has  not  ai-iSen,  but 
which,  under  decisions  holding  that  this  section  of  the  statute 
is  mandatory,  would  seem  to  require  an  answer  in  the  affirm- 
ative. 

§  163.  Acknowledgment. — The  section  of  the  statute  cited 
{ante,  §  1 51),  requires  that  the  assignment  shall  be  duly  acknowl- 
edged before  an  officer  authorized  to  take  the  acknowledgment 
of  deeds.  The  assent  of  the  assignee,  whether  embraced  in  tlie 
assignment  or  separate  from  it,  must  also  be  acknowledged. 
These  provisions  in  reference  to  the  acknowledgment  of  the  as- 
signment are  mandatory,  and  cannot  be  dispensed  with.  An 
assignment  which  is  not  acknowledged  or  proved  according  to 
the  statute  is  void.     Hardman  v.  Bowen,  39  N.  T.  196  ;  s.  c.  5 
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Abb.  Pr.  y.  S.  332;  FavrchUd  t.  Gwynne,  16  Abb.  Pr.  23; 
rev'g  B.  c.  14  Abb.  Pr.  121 ;  BritUm  v.  Larejiz,  45  X.  T.  51. 
Even  though  the  aesigmnent  be  in  writing,  and  be  delivered 
together  with  the  posse^on  of  the  assigned  property,  creditors 
of  the  assignor  may  attach  the  property  in  the  hands  of  the  as- 
signee prior  to  the  m airing  of  the  statutory  acknowledgment. 
Hardman  v.  Bowen,  supra. 

The  act  applies  eqnally  to  instnunents  which  are  in  effect 
general  assignments,  although  they  may  not  be  in  the  form  in 
which  such  instruments  are  usually  drawn.  Thus,  a  bill  of 
sale  absolute  in  form  was  held  to  be  insufficient  to  convey  the 
title  to  property,  because,  in  law,  it  amounted  to  a  general  as- 
signment and  was  unacknowledged.  BritUm  v.  Loren2,  45 
X.  T.  51. 

An  acknowledgment  before  an  officer  who  had  no  previous 
knowledge  of  the  parties,  and  who  received  no  more  evidence 
of  their  identity  at  the  time  of  execution,  is  fatally  defective, 
and  the  defect  renders  the  instrument  null  and  void.  Tread- 
well  V.  Sackett,  .50  Barb.  440 ;  Jones  v.  Bach,  48  Barb.  568. 

It  has  been  held  by  the  general  term  of  the  Common  Pleas, 
in  the  case  of  Adams  v.  Houghton  (3  Abb.  Pr.  X.  S.  46,  Car- 
dozo,  J.,  di^enting),  that  the  assignment  must  be  executed  by 
the  debtors  in  person,  and  not  by  their  attorney  ;  and,  in  Cook 
V.  Kelly  (12  Abb.  Pr.  35,  affi'd  14  Id.  466),  it  was  held  by  the 
same  court  that  the  assignment  could  not  be  proved  through  the 
medium  of  a  subscribing  witness. 

The  general  term  of  the  Supreme  Court,  in  the  first  depart- 
ment, decided,  in  the  rase  of  Lowenstein  v.  Fkurand  (18  Supm. 
Ct.  [11  Hun],  399),  that  an  acknowledgment  by  an  attorney  in 
fact  was  sufficient.  In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Davis  says :  "  The  statute  does  not  say,  in  express  terms, 
that  the  assignment  shall  in  all  cases  be  acknowledged  by  the 
assignor  himself,  but  simply  that  it  be  duly  acknowledged  before 
an  officer  authorized  to  take  acknowledgments  of  deeds ;  and  it 
is  an  ^tablished  principle  of  law,  that  where  power  to  execute 
a  deed  or  other  instrument  is  conferred  upon  an  attorn^  in 
fact,  by  an  instrument  duly  acknowledged,  such  an  attorney 
may  perform  every  act  requisite  to  make  the  instrument  valid 
and  effective  for  the  purpose  for  which  it  is  made.     We  fail  to 
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see  any  good  reason  for  saying  that  the  instrunaent  in  this  case 
was  not  duly  acknowledged  within  the  meaning  of  the  act  of 
1860."  To  the  same  effect  is  Baldwin  v.  Tynes  (19  Abb.  Pr. 
32). 

When  the  assignment  is  made  by  several  assignors,  it  must 
be  acknowledged  by  all.  Treadwell  v.  Sackett,  50  Barb.  440 ; 
Cooh  V.  Kelly,  12  Abb.  Pr.  35  ;  affi'd  14  Id.  466. 

But  this  requirement  does  not  necessarily  extend  to  non- 
resident members  of  a  partnership.  Thus,  where  an  assignment 
was  executed  and  acknowledged  by  the  resident  partner  in  a 
a  limited  partnership,  both  for  himself  and  as  attorney  in  fact 
for  the  non-resident  partners,  who  ratified  his  act,  it  was  held  to 
be  a  sufficient  compliance  with  the  statute.  Darrow  v.  Bruff, 
36  How.  Pr.  479. 

And  where  one  partner  has  absconded  and  surrendered  his 
interest  in  the  firm  property,  the  assignment  may  be  executed 
and  acknowledged  by  the  remaining  partner.  Welles  v.  Marsh, 
30  ]Sr.  Y.  344;  Nat.  Bank  v.  Sackett,  2  Abb.  Pr.  K  S.  286. 

An  assignee  claiming  under  an  assignment  cannot  defend 
himself  on  the  ground  that  the  assignment  was  invalid  for  want 
of  an  acknowledgment.  Randall  v.  JDusenbury,  39  Supr.  Ct. 
(7  J.  &  S.)  174. 

§  164.  BecorMng  the  assignment. — The  statute  likewise 
provides  {ante,  §  151),  that  the  assignment  shall  be  recorded  in 
the  county  clerk's  office  of  the  county  where  the  debtor  resided 
or  carried  on  business  at  the  date  thereof.  An  assignment  by 
co-partners  is  to  be  recorded  in  the  county  where  the  principal 
place  of  business  of  such  co-partners  is  situated.  Where  real 
property  is  a  part  of  the  property  assigned,  and  is  situated  in  a 
county  other  than  the  one  in  which  the  original  assignment  is 
required  to  be  recorded,  a  certified  copy  of  the  assignment  is  to 
be  filed  and  recorded  in  the  county  where  such  property  is 
situated. 

The  record  of  the  assignment  in  the  county  clerk's  office  is 
•  B»t  constructive  notice  of  the  conveyance  of  real  estate.  Hence, 
where  property  previously  mortgaged  was  assigned  for  the 
benefit  of  creditors,  and  the  conveyance  was  not  recorded  in  the 
register's  office,  and  the  property  was  subsequently  foreclosed 
without  making  the  assignee  a  party,  it  was  held  that  the  pur- 
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chaser  on  the  foreclosure  acquired  a  good  title  as  against  the 
assignee.    Simon  v.  Xalishe,  6  Abb.  Pr.  N.  S.  224. 

The  assignment,  therefore,  when  it  includes  real  estate, 
should  be  recorded  in  the  ofSce  of  the  register  of  the  county  in 
which  the  property  is  situated. 

An  assignment  by  a  non-resident  should  be  recorded  in  the 
county  where  the  assigned  property  is  situated.  SgoU  v.  Guthrie, 
10  Bosw.  408. 

A  mere  neglect  to  record  an  assignment  does  not  of  itself 
furnish  sufficient  evidence  of  a  fraudulent  intent  on  the  part  of 
the  assignor.     Denser  v.  Mvmdy,  6  Kobt.  636. 

§  165.  When  tlie  assignment  talces  effect. — The  assignment 
having  been  reduced  to  writing,  and  acknowledged  before  an 
officer  authorized  to  take  the  acknowledgment  of  deeds,  and 
the  acknowledgment  having  been  indorsed  on  the  instrument,  a 
delivery  of  the  instrument  to  the  assignee,  and  its  acceptance 
by  him,  will  vest  in  him  at  once  a  title  to  the  property  covered 
by  the  assignment.  The  intention  to  deliver,  on  the  one  hand, 
and  to  accept  on  the  other,  is  necessary  to  give  effect  to  the 
instrument.  Brachett  v.  Barney,  28  JST.  Y.  333.  Thus,  where 
the  assignment  was  placed  in  the  hands  of  the  assignee,  who 
hesitated  to  accept  for  six  hours,  and  then  claimed  the  property, 
but  before  he  concluded  to  accept,  the  property  was  levied  upon 
by  virtue  of  executions  against  the  assignors,  it  was  held  that 
the  judgment  creditors  had  obtained  a  lien  upon  the  goods  and 
were  entitled  to  have  their  debts  satisfied  in  preference  to  the 
debts  of  the  creditors  provided  for  by  the  assignme»t.  Crosby 
V.  Hillyer,  24  Wend.  280. 

Delivery  is  essential  to  the  validity  of  the  convej^ance,  and 
it  is  always  competent  to  show  by  parol  that  there  has  or  has 
not  been  a  delivery.  Stephens  v.  B.  B.  Co.  20  Barb.  332 ; 
BraokeU  v.  Barney,  28  N.  Y.  333. 

When  an  instrument  is  delivered  to  the  clerk  for  record, 
and  is  recorded,  the  presumption  is  that  it  was  duly  delivered 
to  the  grantee  ;  but  this  presumption  is  merely  prima  facie, 
and  may  be  rebutted  by  parol  or  other  evidence,  and  shown  to 
have  been  never  delivered.  Wilsey  v.  Dennis,  44  Barb.  354 ; 
Van  Valen  v.  Schermerhom,  22  How.  Fr.  416 ;  Rathbun  v. 
Bathlun,  6  Barb.  98.     "  , 
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THE  ASSIGNED  PROPEKTY. 

§  166.  General  assignments. — General  assignments  are 
such  as  purport  to  convey  all  of  a  debtor's  property  in  trust  for 
the  payment  of  all  his  debts  as  distinguished  from  assignments 
of  a  part  only  of  the  debtor's  property,  or  of  the  property  as- 
signed for  the  benefit  of  a  part  only  of  his  creditors.  The 
general  assignment  act  of  187^  following  the  act  of  1860  (see 
post,  chapter  XIX),  requires  that  at  the  date  of  the  assignment, 
or  within  twenty  days  thereafter,  the  assignor  should  make 
under  oath  and  delivery  to  the  county  judge,  a  full  and  true 
inventory  of  all  his  estate  at  the  date  of  the  assignment.  This 
inventory  is  properly  to  be  regarded  as  part  of  the  assignment. 
2erry  v.  Butler,  43  Barb.  395.  Whether  the  necessary  result 
of  this  legislation  is,  that  whenever  an  assignment  is  made  by  a 
debtor  in  trust  for  his  creditors,  it  must  cover  all  his  property 
at  the  date  of  the  assignment,"  or  that .  it  will  otherwise  be  in- 
valid, has  never  been  judicially  determined.  Previous  to  the 
statute,  as  we  shall  find  in  the  following  section,  some  uncer- 
tainty seemed  to  exist  as  to  the  right  of  a  debtor  to.  make  a 
partial  assignment  of  his  property. 

J-  §  167.  Assignment  of  a  part  of  the  Aebtofs  property. — 
Previous  to  the  enactments  to  which  reference  has  just  been 
made,  it  appears  to  have  been  the  opinion  of  many  able  judges, 
that  an  assignment  of  a  part  only  of  the  debtor's  property  in 
trust  for  his  creditors,  especially  when  preference  were  given, 
would  not  be  sustained.  Thus,  in  McClelland  v.  Eemsen  (14 
Abb.  Pr.  331,  334;  affi'd  3  Abb.  Dec.  74),  Mr.  Justice  Brown 
says :  "  Assignments  of  property  upon  trust  to  pay  debts,  giving 
preferences  have  never  been  favored  by  the  courts,  and  will 
only  be  upheld  when  they  fulfill  the  conditions  which  the  law 
finds  it  necessary  to  prescribe  for  the  prevention  of  fraud. 
Among  these,  are  that  the  debtor  shall  devote  all  his  property 
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to  the  satisfaction  of  his  debts  without  condition  or  qualifica- 
tion, and  that  he  shall  reserve  nothing  from  the  assigned  prop- 
erty to  himself,  until  all  his  creditors  are  paid."  In  that  case, 
the  instrument  in  question  was  executed  after  the  passage  of 
the  act  of  1860.  The  transaction  was  sustained  on  the  ground 
that  it  was  in  substance  a  mortgage.  In  the  case  of  Oliver 
Lees  &  Co.'s  Bank  v.  Talcott  (19  N.  T.  146,  148),  Mr.  Justice 
Grover  says  :  "  The  debtor  must  devote  all  his  property  abso- 
lutely to  the  payment  of  his  debts."  In  that  case,  however, 
the  question  was  whether  a  provision  requiring  a  creditor  to 
surrender  certain  notes  as  a  condition  of  payment  under  the 
assignment  was  valid.  So,  in  Eathbun  v.  Plainer  (18  Barb. 
272,  275),  Mr.  Justice  Mason  remarked,  that  assignments  pre- 
ferring creditors  were  only  tolerated  when  honestly  made  for 
the  purpose  of  giving  the  preference,  "  and  devoting  the  whole 
property  of  the  debtor  to  the  payment  of  the  debts."  And  in 
Burdick  v.  Post  (12  Barb.  168,  175),  Mr.  Justice  Barculo  em- 
ployed even  stronger  language.  He  said  :  "  As  we  understand 
the  settled  law  of  this  State,  derived  from  an  examination  of 
all  the  decisions,  assignments  preferring  certain  creditors  are 
only  tolerated  when  they  are  absolute  and  unconditional ;  when 
they  devote  the  whole  of  the  assignor's  property  to  the  imme- 
diate and  unqualified  payment  of  his  diebts pa/ri passu,  or  in  a 
specified  order."  In  that  case  the  assignment  was  general,  and 
was  held  void,  because  conferring  on  the  assignee  the  power  to 
sell  on  credit. 

In  Goodrich  v.  Downs  (6  Hill,  438),  which  was  an  assign- 
ment of  "  nearly  aU  "  the  debtor's  property  for  the  payment  of 
four  creditors,  with  a  reservation  of  the  surplus  to  the  assignor, 
it  was  held  that  the  assignment  was  fraudulent  and  void.  Mr. 
Justice  Bronson,  who  delivered  the  opinion  of  the  court,  re- 
marking that  "  such  transfers  have  only  been  allowed  to  stand 
when  the  debtor  makes  an  unconditional  surrender  of  his  effects 
for  the  benefit  of  those  to  whom  they  rightfully  belong."  (See 
this  case  criticised  in  Wilson  v.  Forsyth,  24  Barb.  105,  123;) 

And  to  the  same  effect,  are  remarks  of  the  same  judge  in 
Barney  v.  Griffin,  2  N.  Y.  365,  371. 

On  the  contrary,  after  a  very  exhaustive  review  of  the  au- 
thorities in   Wilson   v.  Forsyth   (24   Barb.  105),  Mr.  Justice 
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Gould  reached  the  conclusion  that  an  assignment,  although  it 
gave  preferences,  and  did  not  assign  all  the  debtor's  property, 
would  not  be  for  that  reason,  void.  So,  in  Wakeman  v.  Grover 
(11  Wend.  187, 195),  Mr.  Justice  Sutherland  says,  that  the  right 
to  make  assignments  with  preference,  either  partial  or  general, 
was  thoroughly  incorporated  into  our  system.  So,  in  Doremus 
V.  Lewis  (8  Barb.  124),  where  the  assignment  was  of  a  portion 
of  the  debtor's  property  for  the  payment  of  a  portion  of  his 
creditors  without  any  reservation  of  the  surplus,  the  assign- 
ment was  sustained,  and  to  the  same  effect  in  Spies  v.  Joel,  1 
Duer,  669  ;  see  Powers  v.  Oraydon,  10  Bosw.  630,  645. 

§  168.  Assignments  for  the  henefit  of  a  part  of  the  cred- 
itors.— Where  the  assignment  is  of  all  the  debtor's  property  to 
a  trustee  in  trust  for  the  payment  of  a  portion  of  his  creditors, 
and  then,  without  making  any  provision  for  other  creditors, 
with  a  reservation  of  the  surplus  to  the  assignor,  the  assign- 
ment is  unquestionably  fraudulent  and  void.  Barney  v. 
Oriffin,  2  K.  Y.  335  ;  Strong  v.  Shinner,  4  Barb.  546  ;  Leitch 
V.  HolUster,  4  IST.  Y.  211 ;  Goodrich  v.  Downs,  6  Hill,  438. 
But  when  the  assignment  contains  no  express  reservation  of  the 
surplus  for  the  use  of  the  assignor,  it  will  not  be  void,  although 
it  provide  for  a  part  only  of  the  creditors.  Bishop  v.  Halsey, 
3  Abb.  Pr.  400,  Bosworth,  J. ;  Doremus  v.  Lewis,  8  Barb.  124 ; 
Sjpies  V.  Joel,  1  Duer,  669.  It  is  important  in  this  connection 
to  bear  in  mind  the  distinction  between  a  conveyance  of  prop- 
erty to  a  trust  for  the  payment  of  debts,  and  a  conveyance  di- 
rectly to  a  creditor  as  security  for  a  debt.  The  former  places 
the  whole  legal  and  equitable  title  to  the  assigned  property  be- 
yond the  control  of  the  debtor,  and  beyond  the  reach  of  his 
creditors  by  legal  process.  Briggs  v.  Davis,  21  IsT.  Y.  5Y6 ; 
8.  c.  20  ]Sr.  Y.  15;  WilJces  v.  Ferris,  5  Johns.  335.  If,  there- 
fore, it  conveys  all  the  debtor's  property,  and  there  are  credit- 
ors not  provided  for  in  the  assignment,  they  are  debarred  from 
all  legal  or  equitable  recourse  against  the  debtor's  property 
until  after  a  settlement  of  the  trust.  They  are  therefore  mani- 
festly hindered  and  delayed.  Barney  v.  Griffin,  2  N.  Y.  365  ; 
Strong  v.  Shinner,  4  Barb.  546  ;  Leitch  v.  HoUister,  4  IST,  Y. 
10 
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211 ;   McClelland  v.  Eemsen,  14  Abb.  Pr.  331 ;  affi'd  3  Abb. 
Dec.  74. 

But  when  the  conveyance  is  to  creditors  themselves  by  way 
of  security  only,  the  control  of  the  property  still  remains  in 
the  debtor  subject  to  the  lien  created  ;  he  has  an  equity  of  re- 
demption which  he  may  sell  or  incumber,  and  which  creditors 
may  reach  by  process  of  law.  Leitoh  v.  JSollister,  4  ]S".  Y. 
211 ;  Van  Buskirk  v.  Warren,  4  Abb.  Dec.  457 ;  MoCldland 
V.  Remsen,  3  Id.  74 ;  Dunham  v.  Whitehead,  21  N.  Y.  131. 

§  169.  What  may  le  assigned. — It  is  not  necessary  to  state 
in  detail  the  various  descriptions  of  property  which  are  capable 
of  assignment.  It  is  enough  to  say  that  the  assignee  may  be 
clothed  with  the  title  to  every  species  of  property  which  is 
capable  of  transfer,  if  the  language  of  the  assignment  is  suffi- 
ciently extensive.  It  has  been  stated  as  a  general  rule,  that 
any  interest  to  which  the  personal  representatives  of  a  deceased 
person  could  succeed,  is  the  subject  of  assignment  inter  vivos. 
ZahrisMe  v.  Smith,  13  E^.  Y.  322,  335,  Denio,  J. ;  see  Syslop 
V.  Randall,  4  Duer,  660,  663 ;  Johnston  v.  Bennett,  5  Abb. 
Pr.  K  S.  331. 

Thus,  rights  of  action  for  personal  torts  which  die  with  the 
person  are  not  assignable.  Brooks  v.  Manford,  15  Abb.  Pr. 
342 ;  Hodgman  v.  Western,  R.  R.  Co.  7  How.  Pr.  492  ;  People 
V.  Tioga  Com.  Pleas,  19  Wend.  73.  As  damages  for  an  as- 
sault and  battery.  PuVoer  v.  Harris,  52  N.  Y.  73 ;  affi'g  62 
Barb.  500. 

But  a  right  of  action  for  the  wrongful  taking  and  conver- 
sion of  personal  property  is  assignable  ;  and  under  the  provis- 
ions of  the  Code,  the  assignee  tjan  recover  upon  the  same  in  his 
'own  name. 

Hence,  an  assignment  by  a  person  of  all  his  property  and 
estate,  transfers  a  right  of  action  existing  in  his  favor  for  such 
conversion.  McKee  v.  Judd,  12  J^.  Y.  622  ;  Sherman  v.  Elder, 
24  N.  Y.  381 ;  Richtmeyer  v.  Remsen,  38  IST.  Y.  206. 

So  a  right  of  action  for  the  conversion  of  promissory  notes 
will  pass  under  a  general  assignment.  Whittaker  v.  Merrill, 
30  Barb.  389. 

The  right  to  recover  against  the  plaintiff  in  a  replevin  suit, 
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the  value  of  the  property  which  has  been  delivered  to  him  on 
the  writ  of  replevin,  together  with  damages  for  its  seizure,  is  a 
claim  against  such  plaintiff,  and  will  pass  under  a  general  as- 
signment made  of  all  dues  and  claims,  by  the  defendant  in  such 
suit.     Jackson  v.  Losee,  i  Sandf.  Ch.  381. 

A  right  of  action  against  a  common  carrier  to  recover  the 
value  of  property  intrusted  to  him,  is  assignable,  and  the 
assignee  may  sue  in  his  own  name.  Merrill  v.  Qrinnell,  30  N. 
Y.  594;  McKee  v.  Judd,  12  IST.  Y.  622;  and  Waldron  v.  Wil- 
la/rd,  lY  IST.  Y.  466. 

"Where  the  assignment  is  general,  and  includes  aU  the  as- 
signor's estate,  in  the  absence  of  fraud,  the  assignee,  ex- 
cept as  stated  in  the  following  section,  takes  only  such  rights 
and  interests  as  the  debtor  himself  had  or  could  assert  at  the 
time  of  making  the  assignment.  He  is  subject  to  all  the  equi- 
ties which  the  assignor  himself  would  be  subject  to.  Van 
Heusen  v.  Eadcliff,  17  N.  Y.  580  ;  Warren  v.  Fenn,  28  Barb. 
333 ;  Maas  v.  Ooodman,  2  Hilt.  275 ;  Beed  v.  Sands,  37 
Barb.  185  ;  Addison  v.  Buckmyer,  4  Sandf.  Ch.  498. 

As  to  construction  of  the  language  of  the  transfer  (see  ante, 
ch.  X). 

§  170.  Property  fraudulently  transferred. — In  one  in- 
stance only,  does  the  assignee  acquire  the  right  to  set  up  a 
claim  which  the  assignor  himself  could  not  maintain.  It  is 
provided  by  statute,  "  that  any  executor,  administrator,  re- 
ceiver, assignee,  or  other  trustee  of  an  estate,  or  the  property 
and  effects  of  an  insolvent  estate,  corporation,  association,  part- 
nership or  individual,  may,  for  the  benefit  of  creditors  or 
others  interested  in  the  estate  or  property  so  held  in  trust,  dis- 
affirm, treat  as  void,  and  resist  all  acts  done,  transfers  and 
agreements  made,  in  fraud  of  the  rights  of  any  creditor,  in- 
cluding themselves  a^nd  others,  interested  in  any  estate  or  prop- 
erty held  by,  or  of  right  belonging  to  any  such  trustee  or  es- 
tate."   Laws  of  1858,  ch.  314;  3  E.  S.  6th  ed.  146,  §  1. 

By  another  section  it  is  also  provided :  "  That  *  every 
person  who  shall,  in  fraud  of  the  rights  of  creditors  and 
others,  have  received,  taken,  or  in  any  manner  interfered 
with  the  estate,  property  or  effects  of  any  deceased  person 
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or  insolvent  corporation,  association,  partnership  or  individual, 
shall  be  liable  on  the  proper  action  to  the  executors,  administra- 
tors, receivers,  or  other  trustees  of  such  estate  or  property,  for 
the  same  or  the  value  of  any  property  or  effects  so  received  or 
taken,  and  for  all  damages  caused  by  such  acts,  or  to  any  such 
trust  estate."  Laws  of  1858,  ch.  314,  §  2  ;  3  E.  S.  6th  ed. 
146,  §  2. 

Previous  to  this  enactment  Chan.  Kent,  in  Bayard  v.  Hoff- 
man (4  Johns.  Ch.  450),  sustained  a  suit  by  the  voluntary  assign- 
ees of  an  insolvent  debtor  to  reach  property  which  had  been 
previously  disposed  of  by  the  assignors  in  fraud  of  the  rights 
of  creditors,  but  this  case  was  disapproved  by  Chan.  Walworth, 
in  Brownell  v.  Curtis  (10  Paige,  210,  218). 

And  in  accordance  with  the  doctrine  of  the  last  case,  it  was 
held  that  where  an  insolvent  debtor,  on  the  eve  of  making  a 
general  assignment,  transferred  in  trust  for  the  benefit  of  cer- 
tain of  his  creditors,  a  bond  and  mortgage  which  were  not  pay- 
able until  about  four  years  thereafter,  and  the  transfer  contained 
a  proviso  that  the  assignee  should  retain  the  bond  and  mortgage 
until  the  expiration  of  the  period  it  had  to  mature,  and  should 
not  part  with  it,  nor  attempt  to  collect  the  principal  until  that 
time,  that  the  transfer  was  fraudulent  as  against  creditors, 
and  that  being  valid  against  the  assignor,  it  did  not  pass  by 
his  general  assignment  made  a  few  days  subsequently.  Storm 
v.  Davenport,  1  Sandf.  Ch.  135  ;  see  also  Leach  v.  Kelsey,  7 
Barb.  466.  A  distinction  is  to  be  observed  between  a  convey- 
ance by  the  debtor  fraudulent  as  to  creditors,  because  made 
with  the  intent  to  hinder,  delay  and  defraud  them,  and  a  con- 
veyance obtained  from  the  debtor  by  fraud  and  trick.  In  the 
former  case,  the  conveyance  is  good  as  against  the  assignor,  and 
apart  from  the  statute  his  assignee  can  obtain  no  better  title 
than  the  assignor  himself  has  {see post,  ch.  XIV),  but  in  the  latter 
case  the  imposition  and  fraud  would  have  furnished  a  ground 
for  the  assignor  himself  to  apply  to  a  court  of  equity  for  rehef, 
and"  this  right  follows  the  property  into  the  hands  of  an  as- 
signee for  creditors. 

The  case  of  McMahon  v.  Allen  (35  N.  T.  403  ;  more  fully, 
32  How.  Pr.  313;  rev'g  34  Barb.  56;  12  Abb.  Pr.  2Y5),  is  an 
extremely  instructive  and  interesting  case  in  this  connection. 
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In  that  case  a  transfer  of  property,  real  and  personal,  was  ob- 
tained fraudulently  and  inequitably,  by  false  representations 
made  by  the  transferee  to  the  transferer,  by  abuse  of  a  fiduciary 
relationship  and  by  practice  upon  a  reckless  and  improvident 
sailor.  The  transferer  subsequently  made  a  conveyance  of  all 
his  property  and  causes  of  action  to  an  assignee  for  the  benefit 
of  his  creditors.  The  question  was  whether  the  assignee  could 
maintain  an  actionto  set  aside  the  previous  conveyance  as  having 
been  fraudulently  and  inequitably  obtained,  and  by  an  abuse  of  a 
fiduciary  relationship.  The  Court  of  Appeals  were  unanimously 
of  opinion  that  the  action  could  be  maintained.  The  conveyances 
in  that  case  were  made  previous  to  the  act  of  1858.  And  the 
decision  was  placed  upon  the  ground  not  of  fraud  against  cred- 
itors, but  of  imposition  and  fraud  upon  the  assignor.  The  cases 
relied  upon  were  Dickinson  v.  Burrill,  L.  E.  1  Eq.  337 ;  Oneida 
Bank  v.  Ontario  Bank,  21 IST.  Y.  490  ;  Tracy  v.  Talmage,  14 
N.  Y.  192  ;  Waldron  v.  Willard,  17  N.  Y.  466. 

Under  the  act  of  1858,  the  assignee  has  ample  power,  and 
no  doubt  it  is  his  duty  to  attack  any  conveyance  made  in  fraud 
of  creditors,  and  to  reach  the  property  fraudulently  disposed  of 
or  concealed.     Miller  v.  Balsey,  4  Abb.  N".  S.  28,  33. 

§  171.  Property  lield  in  trust. — Property  held  in  trust  by 
the  debtor  does  not  pass  to  his  assignee  under  the  assignment, 
snd  if  the  property  consists  of  goods  remaining  in  specie  or  of 
notes  and  other  choses  in  action,  the  cestui  que  trust  is  entitled 
to  the  property  and  not  the  creditors  at  large.  The  only  check 
to  the  operation  of  this  rule  is  when  the  property  is  converted 
into  cash  by  the  insolvent,  and  has  been  absorbed  in  the  general 
mass  of  the  estate,  so  that  it  cannot  be  followed  or  distinguished. 
JSip  V.  Bank  of  New  York,  10  Johns.  63.  See  Andrew  v.  N. 
Y.  Bible  c&  Prayer  Book  Society,  4  Sand.  156. 

§  172.  Property  transferred  hy  previous  assignment. — The 
assignment  of  a  chose  in  action  will  prevent  its  passing  to  as- 
signees in  virtue  of  a  subsequent  general  assignment  by  the 
same  assignor  under  the  bankrupt  or  insolvent  acts ;  and  this 
without  notice  to  the  debtor  or  subsequent  assignees.  Micir  v. 
Schenck,  3  Hill,  228. 
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So  a  claim  transferred  by  a  previous  general  assignment  for 
the  benefit  of  creditors  will  not  pass  to  a  trustee  to  wbom  an 
assignment  is  subsequently  made  under  the  insolvent  act.  Moj)- 
Tcins  V.  Banks,  7  Oow.  650. 

Where  a  debtor,  residing  in  Pennsylvania,  to  whom  a  mort- 
gage upon  land  in  this  State,  delivered  the  mortgage  over,  so 
as  to  pass  the  equitable  interest  in  it  to  another,  and  then  exe- 
cuted an  assignment  under  the  insolvent  laws  of  Pennsylvania, 
it  was  determined  that  no  interest  in  the  mortgage  passed  to 
the  assignee  under  that  assignment.  Hosford  v.  Nichols,  1 
Paige,  220. 

§  173.  Money  in  hanlc. — A  general  assignment  of  all  a 
debtor's  property  passes  a  deposit  to  his  credit  in  a  bank,  and 
carries  to  the  assignee  all  the  right  which  the  depositor  had  in 
the  deposit  at  the  date  of  the  assignment ;  and  the  bank  has  no 
lien  in  such  a  case  upon  the  deposit  for  the  amount  of  a  bill  of 
exchange  indorsed  by  the  depositor  and  discounted  by  the  bank, 
but  which  bill  has  not  yet  matured.  Beckwith  v.  Union  Bank, 
9  N.  T.  211 ;  affi'g  4  Sandf.  604. 

§  174.  Property  in  transit. — An  assignment  of  all  the 
debtor's  "  goods  and  chattels,  wares  and  merchandize,  rights, 
credits,  notes,  accounts,  and  demands,"  does  not  pass  his  interest 
in  a  sum  of  money  borrowed  by  him,  and  then  in  course  of 
transmission  to  him  from  the  lender.  Sheldon  v.  Dodge,  4 
Den.  217. 

But  where  the  assignee  had  ordered  certain  goods  to  be 
manufactured  by  him  in  England,  previous  to  executing  the  as- 
signment, and  the  goods  arrived  here  subsequent  to  the  assign- 
ment, it  was  held  that  the  assignee  had  his  election  to  accept 
the  goods  and  pay  the  contract  price,  or  to  refuse  to  accept 
them ;  and  having  accepted  them,  his  title  was  good  against  a 
levy  made  by  the  sheriff  on  an  execution  against  the  assignor. 
Van  Bine  v.  Willett,  38  Barb.  319. 

Property  in  transit  which  is  subject  to  the  vendor's  right  of 
stoppage  in  transitu,  passes  to  the  assignee,  subject  to  the  same 
rights  which  the  vendor  would  have  against  the  assignee,  inas- 
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much  as  the  voluntary  assignee  is  not  to  be  regarded  as  a  hona 
fide  purchaser  for  value. 

§  175.  Real  property. — Where  land  is  to  be  conveyed,  the 
assignment  should  be  executed  with  the  formalities  of  a  deed 
of  conveyance ;  it  should  be  under  seal  and  should  be  recorded 
as  a  conveyance,  otherwise  it  will  not  be  notice  to  subsequent 
purchasers  and  incumbrances.  /Simon  v.  Kaliske,  6  Abb.  Pr. 
K  S.  224 ;  s.  c.  37  How.  Pr.  249. 

Land  passes  by  a  general  assignment  under  the  insolvent  act, 
and  a  creditor  whose  judgment  against  the  insolvent  is  per- 
fected after  the  assignment,  has  no  lien,  and  therefore  cannot 
redeem  within  the  act.     Marsh  v  Wendover,  3  Cow.  69. 

A  general  assignment  which  conveys  all  real  estate  of  the 
grantor  in  a  specified  town,  and  all  leases  and  reservations  and 
rents  thereof  issuing  therefrom,  together  with  all  debts  due  for 
rents  of  land  in  said  town,  passes  to  the  assignee  the  covenants, 
conditions,  or  right  of  entry  contained  in  a  lease  in  fee.  Main 
V.  Green,  32  Barb.  448. 

§  176.  TFi/e's  dower  and  separate  property. — Unless  the 
wife  voluntarily  relinquishes  her  right  of  dower  in  real  estate 
assigned  by  her  husband,  the  assignee  wiU  take  the  land,  subject 
to  that  right  {Dimon  v.  Delmonico,  35  Barb.  554),  and  she  will 
be  entitled  to  her  dower  in  any  surplus  which  may  come  into 
the  hands  of  the  assignee  after  foreclosure.  (Mathews  v.  Dur- 
yea,  3  Abb.  Dec.  220  ;  s.  c.  4  Keyes,  525  ;  affi'g  45  Barb.  73  ; 
6.  c.  17  Abb.  Pr.  256.  When  the  wife  intends  to  convey  her 
right  of  dower,  it  may  be  done  by  deeds  of  conveyance  ancillary 
to  the  assignment  executed  by  her  husband  and  herself.  Dar- 
ling V.  Rogers,  22  Wend.  483. 

Previous  to  the  married  woman's  acts,  ,an  assignment  by  the 
husband  under  the  insolvent  act  vested^^e  assignee  the  per- 
sonal estate  ku  ffipHnliSg  of  the  wife,  unless  the  same  was  secured 
to  her  as  her  separate  property.  But  the  assignee  took  the 
legal  interest  in  the  same,  subject  to  the  wife's  right  of  survi- 
vorship, if  the  husband  died  before  the  assignee  has  reduced 
such  property  to  possession.  The  assignee  also  took  the  assign- 
ment of  the  wife's  estate  in  action,  subject  to  her  equitable 
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claim  thereon,  for  the  support  or  herself  and  her  infant  chil- 
dren, if  she  had  no  other  sufficient  naeans  for  that  purpose,  pro- 
vided such  claim  was  asserted  by  the  wife,  or  there  is  a  suit 
instituted  in  this  court  for  the  recovery  of  such  property  before 
the  assignee  has  reduced  it  to  possession.  Van  Epfs  v.  Vam, 
Dusen,  i  Paige,  63,  74. 

§  177  Interests  of  devisees. — A  devisee  of  real  estate,  who 
was  also  the  recipient  of  personal  property  under  the  will,  which 
was  charged  with  the  payment  of  debts,  assigned  "  all  his  share 
and  claim  in  and  to  the  personal  estate  of  the  testator,  and  in 
and  to  all  moneys  which  then  were  or  thereafter  might  come 
into  the  hands  of  the  executors,  arising  from  any  property  or 
estate  of  the  testator."  Previous  to  the  assignment  the  exec- 
utors sold  a  portion  of  the  real  estate  devised,  under  a  surro- 
gate's order,  for  the  payment  of  debts,  by  reason  of  a  deficiency 
of  personal  estate.  The  executors  discovered  and  received 
other  assets  after  the  assignment.  Held,  that  the  equitable 
right  of  such  devisee  to  be  indemnified  for  the  sale  of  his  real 
estate  out  of  assets  and  moneys  subsequently  discovered  and  re- 
ceived by  the  executors,  passed  to  the  assignee,  although  not 
specially  mentioned  in  the  assignment,  and  although  it  did  not 
appear  that  the  assignor  knew  of  the  fund  in  question.  Couch 
V.  Dela^laine,  2  N.  T.  397. 

§  178.  Leasehold  property. — The  question  whether  lease- 
hold property  passes  under  the  assignment  to  the  assignee,  is 
one  of  importance  to  the  assignee,  for  if  he  become  the  assignee 
of  the  lease,  he  wiU  be  bound  by  all  its  covenants  and  condi- 
tions, and  will  therefore  become  liable  for  the  payment  of  the 
rent.  The  liability  of  an  assignee  for  rent  will  be  considered 
in  its  appropriate  place.  The  inquiry  at  present  is  under  what 
circumstances  the  leasehold  property  passes  to  him.  It  seems 
to  be  now  definitely  settled  that  assignees  under  a  general  as- 
signment like  assignees  in  bankruptcy  are  not  bound  to  accept 
property  which  is  not  valuable  to  thq  estate,  and  that  conse- 
quently they  have  an  election  whether  to  accept  leasehold  prop- 
erty burdened  with  the  payment  of  the  rent,  or  to  reject  it. 
Copeland  v.  Stephens,  1  Bam.  &  Aid.  594  ;    Ca/rter  v.  Warne, 
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4  Car.  &  Pay.  191 ;  Pratt  v.  Zeaven,  1  Miles  (Penn.)  358; 
Journeay  v.  SracTcley,  1  Hilt.  447 ;  Stineinets  v.  Ainslie,  4 
Den.  573 ;  Martin  v.  Black,  9  Paige,  641. 

If  the  conveyance  of  tlie  debtor's  property  is  in  general 
terms  without  any  special  designation  of  the  lease,  the  lease 
will  be  deemed  property  passing  under  the  assignment  or  not  at 
the  election  of  the  assignee  until  he  enters  under  it,  or  by  some 
other  act  or  omission  to  act,  determines  his  right  to  elect. 
Carter  v.  Hammett,  12  Barb.  253,  263  ;  Bagley  v.  Freeman,  1 
Hilt.  197  ;  Dennistown  v.  Hubhell,  10  Bosw.  155  ;  Jones  v. 
Jlausmann,  Id.  168  ;  Lewis  v.  Burr,  8  Id.  140. 

But  it  seems  that  if  the  lease  is  specifically  mentioned  in 
the  assignment,  or  there  are  apt  words  of  conveyance  of  lease- 
hold property,  and  the  assignee  knows  of  the  existence  of  the 
lease,  the  acceptance  of  the  assignment  will  amount  presump- 
tively to  an  acceptance  of  the  lease.  Astor  v.  Lent,  6  Bosw. 
612  ;  Young  v.  Peyser,  3  Bosw.  308  ;  Bagley  v.  Freeman,  1 
Hilt.  196 ;  see  Morton  v,  Pinokney,  8  Bosw.  135. 

A  conveyance  of  all  other  real  and  personal  property  and 
estate,  whatever  and  wherever  situate,  and  all  interest  therein 
is  sufiiciently  comprehensive  to  include  the  interest  of  the  as- 
signee of  a  lease  equitably  assigned.  Astor  v.  Ixnt,  6  Bosw. 
612. 

§  179.  Exemptions. — The  debtor  may  lawfully  except  from 
the  operation  of  the  assignment,  property  which  is  by  law  ex- 
empt from  levy  and  sale  under  execution.  Bon  v.  Plainer,  16 
N.  T.  562;  Bolson  v.  Xerr,  12  Supm.  Ct.  K  (5  Hun),  643  ; 
Hechman  v.  Meisenger,  49  Penn.  St.  465  ;  Baldwin  v.  Peet, 
22  Tex.  708 ;  Oarnor  v.  Frederick,  18  Ind.  507 ;  Smith  v. 
Mitchell,  12  Mich.  180  ;  Farquharson  v.  McDonald,  2  Heisk. 
(Tenn.)  404.  And  in  the  earlier  cases  in  this  State,  it  was  at 
one  time  held  that  the  reservation  of  a  sum  of  money  to  be 
paid  to  the  assignors  for  their  maintenance,  would  be  sustained. 
Mv/rroAj  v.  Biggs,  15  Johns.  571 ;  s.  o.  2  Johns.  Ch.  565 ;  Aus- 
tin V.  Bell,  20  Johns.  442.  But  this  doctrine  has  been  dis- 
tinctly and  emphatically  overruled.  Goodrich  v.  Downs,  6 
Hill,  438,  440  ;  Orover  v.  Wakeman,  11  "Wend.  187 ;  Butler 
y.  Tan  Wyck,  1  Hill,  463 ;  MmUc  v.  Cairns,  5  Cow.  584. 
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And  it  is  now  the  settled  law  of  this  State,  that  the  prop- 
erty covered  by  the  assignment  must  be  unreservedly  applied 
to  the  benefit  of  creditors.  Mackie  v.  Cairns,  6  Cow.  584 ; 
Currie  v.  Hart,  2  Saiidf.  Ch.  353. 

But  it  does  not  necessarily  follow  that  all  the  debtor's  prop- 
erty must  be  included  in  the  assignment,  if  the  property  not 
included  is  left  open  to  creditors.  Thus,  an  assignment  which 
expressly  excepted  a  claim  then  in  suit,  was  held  not  to  create 
a  reservation  for  the  ease,  advantage  or  benefit  of  the  assignor. 
Carpenter  v.  Underwood,  19  N.  Y.  520. 

If  a  debtor  in  failing  circumstances  makes  an  assignment  of 
his  property  for  the  benefit  of  a  part  of  his  creditors  only,  and 
the  value  of  the  property  assigned  is  more  than  parties  could 
have  supposed  necessary  to  satisfy  the  claims  of  those  creditors, 
fraud  may  be  inferred  from  that  circumstance  alone,  unless  a 
satisfactory  excuse  is  shown  for  the  transfer  of  the  excess. 
Chan.  Walworth,  in  ^eck  v.  Burdett,  1  Paige,  305,  309  ;  see 
Butler  V.  Stoddard,  1  Paige,  163. 


OHAPTBE  XII. 

PREFEEENCES. 

§  180.  In  general. — It  cannot  be  doubted  that,  in  tlie  ab- 
sence of  a  bankrupt  law  or  some  statutory  inhibition,  a  debtor 
while  he  is  administering  his  own  afEairs  may  honestly  prefer 
the  payment  of  one  debt  to  another.  He  may  indeed  apply  all 
his  property  to  the  payment  of  one  debt,  if  the  debt  be  one  for 
which  he  is  justly  liable,  and  the  property  be  no  more  than  suf- 
ficient to  pay  it  without  the  imputation  of  fraud.  Archer  v. 
O^Brien,  14  Supm.  Ct.  (7  Hun),  146  ;  Auburn  Ex.  Bank  v. 
Fitch,  48  Barb.  344 ;  Carpenter  v.  Muren,  42  Id.  300 ;  Leavitt 
V.  Blatchford,  17  N.  Y.  521 ;  Woodworth  v.  Sweet,  51  IST.  T. 
8  ;  Hall  v.  Arnold,  15  Barb.  599, 600 ;  Waterluryy.  Sturtevant, 
18  "Wend.  353 ;  Hill  v.  Northrup,  9  How.  Pr.  524  ;  Williams 
V.  Brown,  4  Johns.  Oh.  682.  The  law  on  this  subject  is  forci- 
bly expressed  by  Mr.  Justice  E.  Darwin  Smith,  in  the  follow- 
ing language :  "  A  man  may  at  all  times  convey  or  turn  out 
his  property  in  payment  of  his  just  debts ;  and  this  is  none 
the  less  true  because  he  is  straightened  in  his  circumstances  and 
unable  to  pay  all  his  creditors.  At  such  times  he  may  honestly 
prefer  one  creditor  to  another,  and  if  he  sells  and  conveys  his 
property  for  a  fair  price  in  payment  of  his  just  debts,  no  one 
can  question  the  legality  of  the  conveyance  or  transfer.  There 
is,  there  can  be,  no  fraud  in  such  a  transaction.  Fraud  cannot 
be  predicated  upon  it,  on  the  assumption  that  the  debtor  meant 
to  defraud  his  creditors.  There  is  no  fraud  in  the  case,  if  the 
property  in  fact  goes  to  pay  and  satisfy  an  honest  debt."  E.  D. 
Smith,  J.,  in  Auburn  Exchange  Bank  v.  Fitch,  48  Barb,  344, 
353  ;  see  Laidlaw  v.  Gilmore,  47  How.  Pr.  67. 

And  where  the  conveyance  is  directly  to  a  creditor  in  con- 
sideration of  a  previous  valid  indebtedness,  it  is  not  repugnant 
to  the  statute  of  frauds  as  being  a  voluntary  conveyance.  It  is 
not  necessary  that  the  creditors  should  show  any  new  considera- 
tion for  the  obvious  reason  that  his  equity,  at  the  time  of  the 
transfer,  was  the  same  as  that  of  all  other  creditors,  and  he  is 
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entitled  to  the  benefit  of  the  universal  rule,  that  when  the  equi- 
ties are  equal  the  legal  title  will  prevail.  Seymour  v.  Wilson, 
19  N.  Y.  41T,  421 ;  Archer  v.  O'Brien,  14  Supm.  Ct.  (7  Hun), 
146 ;  see  Townsley  v.  McDonald,  32  Barb.  604. 

And  the  transfer  will  be  sustained  although  the  debtor  de- 
signed and  intended  to  prevent  some  other  creditor  from  taking 
the  property.     Hall  v.  Arnold,  15  Barb.  599. 

Nor  is  the  payment  or  transfer  any  the  less  valid  because 
the  creditor  is  acquainted  with  the  insolvent  condition  of  the 
debtor.  Indeed,  it  has  been  said  that  "  the  creditor,  when  he 
discovers  circumstances  which  would  put  a  prudent  man  on  in- 
quiry, should,  in  the  preservation  of  his  own  rights,  seek  the 
payment  of  his  debt,  the  protection  of  his  property.  Such  a 
course  is  not  only  consistent  with  honesty,  but  is  a  duty  which 
he  owes  to  himself,  the  observation  of  which  is  sanctioned  by 
the  rules  of  law  authorizing  the  preference  which  he  obtains." 
Mr.  Justice  Brady,  in  Archer  v.  O'Brien,  14  Supm.  Ct.  (7 
Hun),  146,  149 ;  Hale  v.  Stewart,  14  Supm.  Ct.  (7  Hun),  591. 

So  a  debtor,  after  a  verdict  against  him,  and  previous  to  the 
entry  of  a  judgment  thereon,  may  lawfully  give  a  preference  to 
a  creditor,  by  conveying  to  him  real  estate  in  satisfaction  of  a 
'bona  fide  debt,  and  thus  prevent  the  attachment  of  a  lien  upon 
the  real  estate,  by  virtue  of  a  judgment  entered  upon  the  ver- 
dict. WaterTjury  v.  Sturtevant,  18  Wend.  353  ;  and  see  Wilder 
V.  Winne,  6  Cow.  284  ;  affi'd  4  "Wend.  100.  This  has  been  the 
law  ever  since  the  leading  case  of  Holbird  v.  Anderson  (5  T. 
K.  235).  Weller  v.  Wayland,  17  Johns.  102  ;  Jackson  v. 
Brownell,  3  Cai.  222. 

§  181.  Preferences  in  general  assignments. — Creditors 
acquire  no  legal  rights  in  the  debtor's  property  merely  from  the 
fact  of  his  insolvency,  and  the  debtor  therefor,  after  as  well  as 
before  he  becomes  insolvent,  may  make  any  disposition  of  his 
property  which  does  not  interfere  with  the  existing  rights  of 
others.  MoA/er  v.  Hillman,  91  U.  S.  (1  Otto),  496.  It  is  an 
exercise  of  this  absolute  dominion,  which  a  person  has  over  his 
own  projDerty,  which  has  established  the  rule  at  common  law, 
that  a  debtor  may  assign  his  property  to  a  trustee  in  payment 
of  preferred  creditors. 
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"  The  true  reason,"  says  Senator  Tracy,  in  Grover  y.  Wake-| 
man  (11  "Wend.  187),  "  why  this  right  of  preference  has  been 
allowed  to  the  debtor,  is  that  whilst  the  property  is  in  his  hands, 
unshackled  of  legal  liens  and  incumbrances,  his  power  over  it  is 
absolute,  and  as  he  can  dispose  of  it  by  sale  to  any  person,  so  he 
may  dispose  of  it  by  way  of  satisfaction  to  any  creditor." 

This  right  is  unrestrained  by  statute  in  this  State,  except  in 
the  special  instances  which  will  be  referred  to,  and  the  cases  in 
which  it  has  been  decided,  that  a  debtor  in  failing  circumstances 
has  a  right  to  prefer  one  of  his  creditors  to  another  in  the  dis- 
tribution of  his  estate,  are  very  numerous.  McMenomy  v: 
Roosevelt,  3  Johns.  Ch.  446 ;  Murray  v.  liiggs,  15  Johns.  571 ; 

Wilkes  V.  Ferris,  5  Johns.  335 ;  Mackie  v.  Cairns,  5  Cow. 
547;  affi'g  Hopk.  Oh.  372;    Wilder  v.    Winne,  6  Cow.'  284; 

Wentr Ingham  v.  Lafoy,  7  Cow.  735 ;    Hendricks  v.  Robinson, 

17  Johns.  438 ;  Hysloj)  v.  Clarke,  14  Id.  458 ;  Orover  v.  Wake- 
inan,  11  Wend.  187  ;  Welh  v.  Daggett,  2  Barb.  9 ;  Bingham  v. 
TilUnghast,  15  Id.  618  ;  O'Neil  v.  Salmon,  25  How.  Pr.  246; 
Cram  v.  Mitchell,  1  Sandf.  Ch.  251  ;  Jacobs  v.  Remsen,  36  E". 
Y.  668 ;  Casey  v.  Jones,  37  Id.  608 ;  Grant  v.  Chapman,  38 
Id.  293 ;  Putnam  v.  Uubbell,  42  Id.  1 06  ;  Jaycox  v.  Caldwell, 
51  Id.  395  ;  Danar.  Owen,  54  Id.  646 ;  Rathhun  v.  Plainer, 

18  Barb.  272  ;  Stern  v.  Fisher,  32  Id.  198  ;  Keteltas  v.  Wilsmi, 
36  Id.  298. 

In  many  of  the  States  preferential  assignments  are  prohib- 
ited by  statute,  but  in  none  has  the  rule  at  common  law,  as 
above  stated,  been  denied.     BurriU  on  Assgts.  3d  ed.  ch.  X. 

§  182.  Tlie  right  to  prefer  not  favorably  regarded. — Al- 
though the  right  to  prefer  is  sustained  by  such  overwhelming 
weight  of  authority,  yet  the  law  simply  tolerates  assignments 
giving  preferences,  it  does  not  favor  them.  Vice-Chan.  Sand- 
ford,  in  Mead  v.  Phillips,  1  Sandf.  Ch.  83  ;  RatKbun  v.  Plai- 
ner, 18  Barb.  272.  And  it  appears  to  be  the  settled  doctrine 
of  the  courts  of  this  State^  not  to  sanction  the  extension  of  the 
principles  beyond  what  must  be  considered  the  settled  law  of 
the  land.     See  Wilson  v.  Ferguson,  10  How.  Pr.  175. 

"  The  pfinciple  of  allowing  an  insolvent  debtor  to  give,  ar- 
bitrarily, such  preferences,  among  creditors  equally  worthy,  as 
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may  result  in  the  payment  of  the  entire  debt  of,  and  the  loss  of 
the  entire  debt  of  another,  has  been  condemned  in  the  strongest 
terms  by  many  of  the  wisest  statesmen  and  the  most  enlightened 
jurists  of  our  country.  Hence  it  is  that  most,  if  not  all  the 
laws  which  are  passed  for  the  relief  of  insolvent  debtors,  are 
found  denying  their  advantages  to  such  debtors  as  have,  in  the 
disposition  of  then*  property,  given  preferences  among  their 
creditors."    Harris,  J.,  in  Webb  v.  Daggett,  2  Barb.  9. 

While  admitting  the  right  to  prefer  the  policy  of  permitting 
its  exercise,  has  frequently  been  criticised  and  condemned. 
Thus  Mr.  Justice  Duer,  in  J^icholson  v.  Leavitt  (4  Sandf.  252, 
282),  uses  the  following  empliatic  language : 

"  The  preference,  which  leaves  to  those  who  remain  only  a 
faint  hope  and  doubtful  chance  of  a  miserable  dividend,  we 
condemn  as  a  positive  injustice,  and  lament  that  the  law  has 
denied  to  us  the  power  of  redressing  the  wrong.  We  know 
that  the  custom  of  giving  such  preferences  has  extensively  pre- 
vailed, and  is  warranted  in  a  measure  by  public  opinion  as  well 
as  by  the  decisions  of  our  courts  ;  but  we  are  not  the  less  per- 
suaded that  it  is  forbidden  by  public  policy,  and  is  inconsistent 
with  a  sound  morality.  *  *  *  *  It  is  now  the  undoubted  law 
of  the  State,  and  however  serious  may  be  the  conviction  of 
judges,  that  the  allowance  of  the  practice  tends  to  injustice  and 
tempts  to  fraud,  the  legislature  alone  is  competent  to  apply  the 
remedy.  Until  the  existing  law  shall  have  been  altered  by  the 
National  or  State  Legislature,  our  jurisprudence  must  remain  lia- 
ble to  the  reproach  that  we  are  the  only  nation  in  the  civilized 
world,  in  which  a  merchant,  knowing  or  contemplating  his  in- 
solvency, is  allowed  to  place  his  whole  property  beyond  the 
reach  of  the  body  of  his  creditors,  by  devoting  its  avails,  prin- 
cipally or  exclusively,  to  the  satisfaction  of  the  claims  of  a  few. 
In  every  civilized  countiy  but  our  own,  it  is  not  only  a  truth  in 
morals,  but  a  rule  in  law,  that  the  property  of  an  insolvent 
debtor  belongs  to  his  creditors  in  the  proportion  of  their  debts, 
and  that  every  disposition  made  by  him,  in  contravention  of 
their  equal  rights,  is  null  and  void." 

And  language  of  a  similar  character,  although  perhaps  not 
equally  severe,  may  be  found  in  many  of  the  reports  of  this 
State.     See  remarks  of  Mr.  Justice  Sutherland  in   Orover  v. 
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Waheman,  11  Wend.  187,  194 ;  Chancellor  Kent  in  Biggs  v. 
Micrray,  2  Johns.  Ch.  565,  577 ;  Mr.  Justice  Nelson  in  Cun- 
ningham  v.  Freeborn,  11  Wend.  240,  256 ;  Mr.  Justice  Eoose- 
velt  in  Nichols  v.  McEwen,  17  N.  Y.  22  ;  Chancellor  Walworth 
in  JBoardman  v.  Halliday,  10  Paige,  223. 

But  a  more  favorable  view  of  the  system  of  preferences  has 
sometimes  been  expressed.  Thus  Mr.  Justice  Porter,  in  Town- 
send  V.  Stearns  (32  N.  Y.  209,  213),  says:  "Some  diversity  of 
opinion  exists  and  occasionally  finds  expression  in  the  courts  as 
to  the  policy  of  our  laws  in  permitting  a  debtor  by  his  own  act 
to  withdraw  his  property  from  the  reach  of  ordinary  process. 
It  is  true  that  it  tends  to  the  disadvantage  of  those  not  pre- 
ferred ;  but  it  operates  beneficially  to  the  creditors  as  a  class, 
by  securing  the  application  to  the  payment  of  debts  of  a  large 
portion  of  the  assets  which  would  otherwise  be  exhausted  by  the 
costs  incident  to  a  race  of  legal  diligence  between  the  prosecut- 
ing creditors.  It  tends  also  to  such  delay  as  may  be  needful  in 
the  execution  of  the  trust ;  but  this  is  common  to  all  the  cred- 
itors, and  no  more  the  subject  of  just  complaint  than  the  delay 
unavoidably  incident  to  the  extinguishment  of  claims  against 
the  estate  of  a  deceased  debtor." 

§  183.  What  del)ts  may  he  preferred. — The  asssignor  may 
lawfully  prefer  any  legal  debts  and  liabilities.  He  may  prefer 
his  wife  for  money  loaned  by  her  to  him  {McCartney  v.  Welsh, 
44  Barb.  271 ;  affi'd"51  I^.  Y.  626) ;  even  where  the  loans  were 
all  made  previous  to  the  act  of  1848  (Laws  of  1848,  cL.  200). 
Jaycox  V.  Caldwell,  51  N.  Y.  395 ;  see  Woodworth  v.  Sweet, 
Ibid.  8  ;  Kluender  v.  Lynch,  2  Abb.  Dec.  538.  He  may  prefer 
claims  not  yet  due.  This  does  not  tend  to  hinder  or  delay  cred- 
itors, for  the  assignees  may  retain  in  their  hands  sufficient  to 
meet  such  claims,  and  distribute  the  residue  without  delay. 
Mead  v.  Worthi/ngton,  9  Bosw.  6l7.  He  may  give  a  preference 
to  a  surety  or  indorser.  Hendrichs  v.  Walden,  17  Johns.  438 ; 
s.  c.  as  Hendrichs  v.  RoMnson,  2  Johns.  Ch.  283 ;  Cunningham 
V.  Freeborn,  11  Wend.  241;  Keteltas  v.  Wilson,  36  Barb.  298 ; 
s.  c.  23  How.  69  ;  Lansing  v.  Woodworth,  1  Sandf .  Ch.  43.  But 
he  may  not  secure  debts  not  in  existence,  or  make  provision  for 
the  payment  of  future  advances.    Hendrichs  v.  Robinson,  supra; 
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Barnum  v.  Hempstead,  Y  Paige,  568.  And  he  may  giye  a 
preference  to  a  person  holding  claims  which  he  has  purchased 
at  a  large  discount.  Low  v.  Grm/don,  50  Barb.  414 ;  Powers 
V.  Oraydon,  10  Bosw.  630. 

If  there  is  an  attachment  upon  property  which  has  not  yet 
been  decided  by  the  court,  an  assignment  preferring  this  attach- 
ment will  not  be  void.  The  fact  that  the  preference  is  condi- 
tional or  contingent  makes  no  difference,  if  unnecessary  delay  is 
not  thereby  caused.     Orant  v.  Chapman,  38  N.  T.  293. 

Debts  which  have  been  previously  secured  may  be  preferred, 
but  the  secured  creditor  will  be  held  bound  in  equity  to  resort 
to  their  previous  security  first,  so  as  to  give  the  other  creditors 
provided  for  the  benefit  of  the  assigned  fund.  Dimon  v.  Del- 
monico,  35  Barb.  554 ;  Besley  v.  Lawrence,  11  Paige,  581. 

§  184.  Tlxere  must  he  an  absolute  surender  of  the  prop- 
erty witliout  conditions. — It  has  been  frequently  declared  that 
assignments  giving  preferences  must  devote  the  assigned  prop- 
erty to  the  satisfaction  of  the  debts,  without  condition  or  quali- 
fication ;  and  that  the  debtor  shall  reserve  nothing  to  himself 
until  all  the  creditors  are  paid.  Such  assignments  cannot  be 
made  the  instrument  of  placing  the  assigned  property  beyond 
the  reach  of  creditors,  for  the  benefit,  either  immediate  or  re- 
mote, of  the  insolvent  himself.  Orover  v.  Wakeman,  11  Wend. 
187 ;  HaydocTc  v.  Goope,  53  N.  Y.  68  ;  Goodrich  v.  Downs,  6 
HiU,  438  ;  Nichols  v.  McEwen,  17  IST.  Y.  22  ;  McClelland  v. 
Bemsen,  14  Abb.  Pr.  331 ;  Rathlun  v.  Plainer,  18  Barb.  272. 
But  this  principle,  although  announced  in  cases  in  which  pref- 
erential assignments  have  been  made,  is  not  exclusively  applic- 
able to  such  cases.  And  an  assignment  made  for  the  equal 
benefit  of  all  creditors  is  subject  to  the  same  rule. 

The  cases  illustrative  of  the  principle  here  referred  to  will 
be  found  more  fully  collected  in  another  connection.  See 
chap.  XIY. 

§  185.  Preferences  must  Z>e  declared. — As  we  have  already 
had  occasion  to  remark,  the  assignment  must  itself  fix  and  de- 
termine the  rights  of  the  creditors  in  the  assigned  property. 
I  The  assignor  cannot  reserve  to  himself  the  right  to  determine 
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the  preferences  to  be  given.     To  permit  this  would  be  to  place  | 
the  creditors  in  the  power  of  tlie  debtor,  and  compel  them  to  i 
acquiesce  in  such  terms  as  the  debtor  may  think  proper  to  pre-  j 
scribe  as  the  only  condition  upon  which  they  are  permitted  to 
participate  in  his  property.     This  would  be  a  fraud  upon  the  ! 
creditors,  and  necessarily  delay  and  hinder  them  in  the  collec- 
tion of   their  debts.     Averill  v.  LoucJcs,  6  Barb.  470,  4Y6 ; 
Wakeman  v.  Grover,  1 1  Wend.  203,  231 ;    s.  c.   4  Paige,  41 ; 
jBamum  v.  Hempstead,  7  Paige,  571 ;  Boardman  v.  Halliday, 
10  Id.  227 ;  Sheldon  v.  Dodge,  4  Denio,  217 ;  Eyslop  v.  Clarke, 
14  Johns.  458,  462 ;  Eircheis  v.  Sehloss,  49  How.  Pr.  284. 

Where  the  assignee  was  authorized,  after  paying  certain 
specified  creditors,  to  apply  the  residue  of  the  proceeds  of  the 
property  to  pay  all  the  other  debts  of  the  assignor  in  such  order 
of  priority  as  the  assignees  should  deem  proper,  and  if  the  res- 
idue of  the  fund  was  not  sufficient  to  pay  all  such  debts  in  full, 
the  assignees  were  to  apply  it  to  the  payment  of  such  and  such 
parts ,  of  those  debts  as  they  should  judge  most  just  and  equi- 
table ;  this  provision  was  held  to  render  the  assignment  void. 
Boardman  v.  Ilallidny,  10  Paige,  223 ;  Barnum  v.  Hempstead, 
7  Paige,  568.  The  fact  that  the  assigned  property  was  not  suffi- 
cient to  pay  the  creditors  whom  the  assignor  had  himself  pre- 
ferred was  not  deemed  significant.  The  intent  of  the  assignor 
at  the  time  of  making  the  assignment  must  control.  Boardman 
V.  Halliday,  supra. 

An  application  of  the  rule  just  stated  will  be  found  in  the 
case  of  a  preference  upon  a  secret  trust  for  the  benefit  of  the 
assignor.  Thus,  where  the  assignor,  acting  in  concert  with  his 
eon,  one  of  the  assignees,  but  without  the  knowledge  of  the 
other  assignees,  simultaneously  with  the  making  of  the  assign- 
ment, procured  from  certain  of  the  creditors  to  whom  a  prefer- 
ence was  given  under  the  assignment,  agreements  in  writing  to 
lend  to  his  son,  one  of  the  assignees,  a  large  portion  of  the 
money  that  they  should  receive  upon  their  debts  under  the  as- 
signment, for  the  term  of  five  years ;  such  loan  to  be  secured 
by  the  notes  of  the  son,  indorsed  by  the  assignor,  and  authoriz- 
ing the  assignees  to  pay  to  this  son  the  sums  so  agreed  to  be 
loaned,  and  take  his  receipt  therefor  ;  and  the  name  of  the  son 
was  used  for  the  benefit  of  the  assignor,  and  the  agreement  was 
11 
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in  fact  made  between  the  creditors  and  the  assignor,  to  enable 
the  latter  to  prosecute  business  in  the  name  of  the  son,  for  his 
own  benefit,  and  to  use  the  money  in  such  business ;  the  assign- 
ment was  deemed  fraudulent  and  void.  Mr.  Justice  Grover,  in 
pronouncing  the  opinion  in  that  case,  made  use  of  the  follow- 
ing language :  "  To  hold  that  a  debtor  may  exercise  his  right  of 
giving  preferences  among  his  creditors,  so  as  to  secure  to  him- 
self the  future  control  of  the  property  assigned,  or  its  proceeds, 
would  give  facilities  for  the  grossest  frauds,  and  utterly  defeat 
the  ends  for  which  assignments  have  been  sustained,  which  are 
the  application  of  the  property  of  insolvents  to  the  payment  of 
their  debts.  It  would  enable  insolvent  debtors  to  coerce  cred- 
itors into  almost  any  agreement  which  they  desired.  Under 
such  a  rule  suck  a  debtor  could  not  only  compel  a  release  of  the 
whole  upon  preferring  a  part  of  the  debt,  but  would  compel  the 
creditors  to  leave  the  property  in  his  hands,  subject  to  his  con- 
trol, upon  such  terms  as  he  should  dictate."  Haydock  v.  Coope, 
53  N.  T.  68.  Further  illustrations  of  the  rule  here  stated  will 
be  found  post,  chap.  XIV. 

§  186.  Statutory  limitations  on  the  right  to  prefer. — "  The 
right  to  give  preferences  in  cases  of  insolvency,  or  in  contempla- 
tion of  insolvency,  has  been  expressly  denied  to  corporations." 
1  E.  S.  591,  §  9 ;  3  E.  S.  6th  ed.  298,  §  9,  cited  at  length,  ante, 
§  142 ;  and  see  cases  there  referred  to.  And  also  to  limited 
partnerships.  2  E.  S.  T66,  §§20,21;  3  E.  S.  6th  ed.  156, 
cited  at  length,  ante,  §  147 ;  and  see  the  cases  there  referred  to. 

In  addition  to  these  express  restrictions,  the  giving  of  a  pref- 
erence is  a  bar  to  a  discharge  under  the  two-third  act.  See 
ante,  §  49. 

A  debtor  who  has  been  proceeded  against  under  the  act 
known  as  the  Stilwell  act  (Laws  of  1831,  p.  400),  cannot  exe- 
cute a  general  assignment  so  as  to  defeat  the  priority  obtained 
by  the  debtor  who  instituted  those  proceedings.  Spear  y.  War- 
dell,  1  ]Sr.  Y.  144 ;  Ball  v.  Kellogg,  12  IST.  Y.  325 ;  Wood  v.  Bol- 
ard,  8  Paige,  556,  557. 


OHAPTEE  XIII. 

APPROPRIATION  OF  PROPERTY   IN   ASSIGNMENTS   BY  FIRMS  AND 
THEIR  MEMBERS. 

§  187.  When  firm  and  individual  projaerty  included. — 

Assignments  may  be  made  by  co-partners  of  the  partner- 
ship property  for  the  payment  of  their  partnership  debts,  and 
by  individuals  of  their  interest  in  the  co-partnership  for  the 
benefit  of  their  creditors  {ante,  §§  143, 144),  but  assignments  are 
also  frequently  made  in  which  firm  and  individual  property  is 
assigned  for  the  payment  of  firm  and  individual  debtls. 

An  assignment  made  by  co-partners  reciting  their  co-part- 
nership and  their  indebtedness  as  such,  and  purporting  to  con- 
vey all  their  property,  will  be  deemed  to  assign  only  that 
which  was  the  joint  partnership  property,  and  not  any  of  their 
individual  property.     Morrison  v.  Atweli,  9  Bosw.  503,  510. 

It  is  no  objection  to  an  assignment  of  joint  or  co-partnership 
property,  that  it  does  not  include  the  individual  property,  or  that 
it  directs  that  the  residue  after  payment  of  the  co-partnership 
debts  should  be  returned  to  the  assignors  without  making  pro- 
vision for  the  payment  of  the  individual  debts  of  the  partners. 
Bogert  v.  Baight,  9  Paige,  296,  301,  302 ;  see  CoUumh  v. 
Caldwell,  16  N.  Y,  484;  s.  c.  as  Colluvib  v.  Eead,  24  N.  Y. 
505. 

When  the  assignment  does  include  both  firm  and  individual 
property,  the  fund  created  by  the  disposition  of  the  property 
is  not  an  entire  fund  to  be  distributed  indiscriminately,  but  the 
proceeds  of  the  firm  and  individual  property  severally  create 
several  funds  which  are  to  be  separately  administered. 

Thus,  Mr.  Justice  Eobertson,  in  Scott  v.  Gutherie  (10  Bosw. 
408,  426 ;  s.  c.  25  How.  Pr.  512),  in  discussing  the  questions 
raised  under  such  an  assignment,  says :  "  The  order  of  equities 
of  partnership  and  individual  creditors  in  partnership  funds, 
virtually  divides  them  in  two  parts  ;  one  being  so  much  as  is 
necessary  to  pay  the  former,  and  the  other  the  residue  subject  to 
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the  equities  between  the  partners  for  over  contributions  in  pay- 
ing debts,  or  over  drafts  of  their  shares  of  the  profits.  They 
are  as  distinct  in  their  nature  as  two  kinds  of  property,  and  al- 
though joined  in  an  assignment  of  them,  for  different  purposes, 
by  one  instrument,  motives  in  regard  to  the  disposition  of  one 
cannot  thereby  be  made  to  operate  on  the  disposition  of  the 
other,  in  regard  to  which  no  such  or  similar  motive  exists.  The 
error  arises  from  considering  the  property  assigned  entire,  the 
creditors  of  the  firm  and  individual  partners  as  one  body  hav- 
ing equal  rights,  the  instrument  as  one,  and  the  purpose  as  to 
the  whole,  single." 

"  It  is  an  established  and  a  very  just  and  reasonable  doc- 
trine," says  Mr.  Justice  Duer,  in  ]!^icholson  v.  Leavitt  (4  Sandf. 
252,  299),  "  that  when  a  partnership  becomes  insolvent,  all  its 
assets,  using  the  term  in  its  largest  sense,  must  be  applied  ex- 
clusively in  the  first  instance  to  the  payment  of  the  partnership 
debts,  so  as  to  confine  the  remedy  of  the  separate  creditors  of 
each  partner  to  the  share  of  their  debtor  in  the  surplus  that 
may  remain  after  the  debts  of  the  firm  have  been  satisfied." 

§  188.  Assignment  of  firm  property  providing  for  pay- 
ment of  individual  debts. — The  appropriation  by  an  insolvent 
firm,  of  partnership  property  to  the  payment  of  the  separate  debts 
of  one  partner,  is  fraudulent  and  void  as  against  firm  creditors. 
Wilson  V.  Rolertson,  21 N".  Y.  587  ;  Hurlbert  v.  Bean,  2  Abb} 
Dec.  428  ;  see  also  Graver  v.  WaJceman,  11  Wend.  18Y ;  Jackson 
V.  Cornell,  1  Sandf.  Ch.  348 ;  Eglert  v.  Woods,  3  Paige,  617 ;  Cocb 
V.  Piatt,  32  Barb.  126  ;  Leslie  v.  Wallach,  3  Eob.  691 ;  Kemp  v. 
Carnley,  3  Duer,  1 ;  Welsh  v.  Kelly,  42  Barb.  98.  This  question 
was  first  raised  in  the  leading  case  of  G-rover  v.  Wakeman,  supra, 
but  was  not  passed  upon.  See  remarks  of  Senator  Edwards,  p.  206. 
In  Kirby  v.  Schoonmaker  (3  Sandf.  Ch.  ,46),  Chan.  Walworth  ex- 
pressed the  opinion  that  if  the  co-partners  were  insolvent  and  una- 
ble to  pay  the  debts  of  the  concern,  either  out  of  their  co-partner- 
ship effects  or  of  their  individual  property,  an  assignment  of  the 
property  of  both  to  pay  the  individual  debt  of  one  of  the  co-part- 
ners only  would  be  a  fraud  upon  the  joint  creditors.  But  under 
the  facts  of  that  case  the  opinion  does  not  seem  to  have  been 
essential.     In  Nicholson  v.  Leavitt  (4  Sandf.  252,  299),  Mr. 
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I  Justice  Duer  was  clearly  of  tlie  opinion  that  where  a  prefer- 
j  enee  was  given  to  separate  creditors  in  an  assignment  of  part- 
I  nership  property  partnership  creditors  have  unquestionable  title 
to  relief  in  equity.  He  was  of  the  opinion,  however,  that  the 
i  illegal  provision  did  not  vitiate  the  whole  instrument,  but  was 
'  itself  simply  void.  This  case  was  reversed  on  appeal  on 
another  ground. 

The  question  was  distinctly  presented  to  the  court  of  ap- 
peals in  Wilson  v.  Eobertson  (21  N.  T.  587).  In  that  case  the 
assignment  was  made  by  insolvent  co-partners  of  their  firm  and 
individual  property,  and  directing  that  out  of  the  proceeds  of 
the  assigned  property  certain  debts  of  one  of  the  partners 
should  be  paid  before  all  the  partnership  creditors  were  paid  in 
full.  Mr.  Justice  Wright,  in  delivering  the  opinion  of  the 
court,  said  :  "  It  will  be  conceded  that  the  creditors  of  the  firm 
are,  legally  and  equitably,  first  entitled  to  the  partnership 
effects.  Such  creditors  have  a  claim  upon  the  joint  effects, 
prior  to  every  other  person,  which  the  court  will  enforce  and 
protect  alike  against  the  individual  partners  and  their  creditors. 
Indeed,  the  partnership  property  must  be  exhausted  in  satisfy- 
ing partnership  demands,  before  resort  can  be  had  to  individ- 
ual property  of  the  members  of  the  firm.  The  firm  is  not 
liable  for  the  private  debts  of  its  members,  nor  is  there  any 
liability  resting  upon  the  other  members  in  respect  to  those 
debts.  An  appropriation  of  the  firm  property  to  pay  the  indi- 
vidual debts  of  one  of  the  partners  is,  in  effect,  a  gift  from  the 
firm  to  the  partner — a  reservation  for  the  benefit  of  such  part- 
ner, or  his  creditors,  to  the  direct  injury  of  the  firm  creditors. 
Can  it  be  reasonably  doubted  that,  when  an  insolvent  firm  as- 
sign their  effects  for  the  payment  of  the  private  debts  of  a 
member,  for  which  neither  the  firm  nor  the  other  members,  noi 
the  firm  assests  nor  the  interests  of  the  other  members  therein, 
are  liable,  such  an  assignment  and  appropriation  are  a  direct 
fraud  upon  the  joint  creditors  of  the  assignors." 

And  it  was  held  that  the  assignment  was  wholly  void  as  to 
partnership  creditors,  as  having  been  made  with  the  intent  to 
defraud  them. 

In  Knauth  v.  Bassett  (34  Barb.  31),  where  the  assignment 
was  of  individual  and  firm  property,  with  preferences  to  certain 
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individual  creditors,  it  was  thought  that  giving  full  force  to 
the  decision  in  Wilson  v.  Eobertson,  the  assignment  was  not 
fraudulent  and  void  on  its  face.  Mr.  Justice  Sutherland  re- 
marked :  "  If,  in  fact,  the  assignment  included  sufficient  indi- 
vidual property  of  each  partner  to  pay  his  individual  debts  to 
be  paid  by  the  assignee,  1  do  not  think  that  the  case  of  Wilson 
V.  Eobertson  goes  to  the  extent  of  holding  that  the  assignment 
would  be  fraudulent,  although  in  that  case  it  would  appear  that 
the  joint  assignment  included  some  individual  property  of  the 
partner  whose  creditors  were  preferred.  As  a  question  of  fact, 
however,  the  court  found  that  individual  property  assigned 
was  not  sufficient  to  pay  the  individual  debt  preferred. 

In  Hurlbert  v.  Dean  (2  Abb.  Dec.  428  ;  s.  c.  2  Keyes,  9T), 
the  case  of  Wilson  v.  Eobertson  was  followed  and  approved, 
and  it  was  further  decided  that  the  preference  of  individual 
debts  in  such  an  assignment  created  a  presumption  of  fraud 
which  rendered  the  assignment  fraudulent  and  void  upon  its 
face,  and  that  the  burden  of  showing  the  non-existence  of  such 
debts  rests  on  the  parties  claiming  under  the  assignment. 

§  189.  Assignment  of  individual  property  providing  for 
payment  affirm  deits. — Whether  an  assignment  by  a  co-partner 
of  his  separate  property,  directing  the  payment  of  the  firm 
debts  in  exclusion  of  or  in  preference  to  his  individual  credit- 
ors, will  be  sustained,  has  given  rise  to  some  conflict  of  opinion. 
The  question  was  first  presented  to  Vice  Chan.  Sandford,  in 
Jackson  v.  Cornell  (1  Sandf.  Ch.  348).  He  examined  the  ques- 
tion on  principle,  and  arrived  at  the  conclusion  that  such  a  pref- 
erence rendered  the  whole  transfer  void.  The  decision  was 
placed  upon  the  rule  of  equity,  requiring  the  application  of 
partnership  property  primarily  to  the  payment  of  partnership 
debts,  and  of  individual  property  to  the  payment  of  individual 
debts.  It  was  said  that  an  assignment  which  attempts  to  carry 
out  through  trustees  a  principle  which  a  court  of  equity  will 
never  permit  any  fiduciary  to  carry  out,  is  a  fraud  upon  the 
court  and  upon  the  law  which  tolerates  assignments. 

In  Kirby  v.  Schoonmaker  (3  Barb.  Ch.  46),  which  was  de- 
cided a  few  years  later,  the  assignment  was  of  both  firm  and 
individual  property.      The  assignment  provided   first  for  the 
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payment  of  a  partnership  debt,  and  then  for  the  payment,  out 
of  one  of  the  partners'  joint  and  separate  portion  of  the  pro- 
ceeds, of  a  debt  for  borrowed  money,  a  part  of  which  was  the 
sepai-ate  debt  of  the  partner,  and  the  residue  the  debt  of  the 
firm.  It  also  provided  for  the  payment  out  of  the  other  part- 
ners' joint  or  separate  portion  of  the  proceeds  of  a  debt  dus  by 
him.  The  chancellor  sustained  the  assignment.  He  laid  down 
the  rule  without  qualiiication  that  co-partners  may  assign  their 
individual  property  as  well  as  their  partnership  property  to  pay 
the  joint  debts  of  the  firm  ;  thereby  giving  the  creditors  of  the 
firm  a  preference  in  payment  out  of  the  separate  estate  of  the 
assignors  over  the  separate  creditors.  See  remarks  of  Mr. 
Justice  Brown  in  reference  to  this  case  in  Hurlbert  v.  Dean, 
svpi\i,  p.  433.  The  case  of  Kirby  v.  Schoonmaker  (supra)  was 
followed  and  approved  in  Van  Kossum  v.  "Walker  (II  Barb. 
237)  and  O'Neil  v.  Salmon  (25  How.  Pr.  246).  In  the  case  last 
cited  Mr.  Justice  Allen  distinguishes  this  class  of  cases  from 
those  which  come  within  the  rule  established  in  Wilson  v. 
Kobertson  (21  JS".  T.  587).  An  appropriation  of  partnership 
property  to  the  payment  of  the  individual  debt  of  one  of  the 
members  of  the  firm  is  an  appropriation  of  the  property  of  the 
firm  to  the  payment  of  a  debt  for  which  some  of  the  members 
of  the  firm  ai"e  not  liable.  "  But  neither  the  reason  nor  the 
rule  applies  to  an  appropriation  of  individual  property  to  the 
payment  of  a  firm  debt,"  for  the  reason  that  each  partner  is  in- 
dividually liable  for  the  payment  of  all  the  firm  debts.  Nor  is 
there  any  rule  of  equity  which  gives  to  the  creditors  of  the  in- 
dividual members  of  the  firm  a  lien  upon  their  individual  prop- 
erty wiiile  it  is  still  within  their  control.  Brown,  J.,  in  Hurl- 
bert V.  Dean,  2  Abb.  Dec.  428,  435  ;  see  HaggeHy  v.  Granger, 
15  IIow.  Pr.  243. 

But  an  assignment  of  individual  property  for  the  payment 
of  partnership  debts,  reserving  the  sui-plus  to  the  grantors,  with- 
out any  provision  for  the  individual  creditors,  where  there  are 
such,  is  fraudulent  and  void  as  against  an  indi\ndual  creditor. 
This  is  illustrated  by  the  case  of  Oollumb  v.  Caldwell  (16  N.  Y. 
484),  where  partners  holding  certain  real  estate  as  tenants  in 
common  assigned  it,  with  other  property,  for  the  payment  of 
the  firm  debts,  reserving  the  surplus.     This  case  was  again  be- 
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fore  the  Court  of  Appeals  as  CoUutnb  v.  Bead  (24  N.  T.  505), 
and  it  having  then  been  shown  that  the  real  estate  assigned  was 
partnership  property,  the  assignment  was  sustained. 

§  190.  Payment  of  individual  debts  out  of  the  joint  fund, 

—It  has  sometimes  happened  that  assignments  of  firm  and  in- 
dividual property,  after  providing  for  the  payment  of  partner- 
ship debts,  have  directed  the  payment  of  the  debts  of  the  sev- 
eral individual  partners  out  of  the  total  residuum  remaining. 
In  that  event,  if  the  balance  belonging  to  the  several  partners 
upon  a  settlement  of  the  partnership  affairs  is  not  in  exact  pro- 
portion to  the  debts  due  by  them  severally,  the  result  of  such  a 
provision  must  necessarily  be  to  appropriate  the  property  of 
some  one  of  the  partners  to  the  payment  of  debts  not  owing  by 
him.  This  was  the  case  in  O'lSTeil  v.  Salmon  (25  How.  Pr.  246), 
and  the  court  there  held  that  it  was  a  palpable  fraud  which 
vitiated  the  assignment.  And  it  was  further  held,  that  the  fact 
that  there  may  be  no  surplus  after  the  payment  of  the  partner- 
ship debts,  and  therefore  no  actual  diversion  and  misapplication 
of  the  individual  property  of  either,  cannot  aid  the  assignment. 
But  in  the  case  of  Turner  v.  Jaycox  (40  N.  T.  470),  where  the 
facts  in  this  respect  were  similar,  for  the  purpose  of  overcoming 
the  presumption  of  fraudulent  intent,  each  of  the  assignors  was 
permitted  to  testify  that  he  owed  no  individual  debts  and  owned 
no  individual  property,  and  this  was  deemed  sufficient.  Such 
an  assignment  is  undoubtedly  voidable  by  individual  creditors, 
but  not  by  partnership  creditors,  since  they  are  in  no  way  preju- 
diced  by  the  illegal  provision.  Scott  v.  Outherie,  10  Bosw.  408 ; 
25  How.  Pr.  481,  512  ;  Morrison  v.  Atwell,  9  Id.  503  ;  Smith  v. 
Howard,  20  How.  Pr.  121.  The  cases  cited  above  must  be 
taken  as  overruling  Eyre  v.  Beebe  (28  How.  Pr.  333),  so  far  as 
that  case  holds  that  a  direction  to  an  assignee,  after  payment  of 
partnership  debts,  to  pay  the  private  and  individual  debts  of 
each  assignor  out  of  the  common  fund  is  not  illegal.  In  that 
case  the  court  held  that  the  direction  being  to  pay  out  of  the 
remaining  proceeds,  the  assignee  would  be  presumed  to  pay  the 
private  debts  of  each  partner  out  of  his  portion  of  the  proceeds, 
and  such  would  be  taken  to  be  the  effect  of  the  conveyance^ 
unless  an  express  provision  to  the  contrary  appeared. 


§  191.]    ASSIGNMENT  BY  PARTNERS  AFTER  DISSOLUTION.         169 

§  191.  Assignment  ly  partners  after  dissolution. — Where, 
upon  dissolution  of  the  firm,  the  joint  property  is  transferred 
to  one  of  the  firm,  the  effect  of  such  transfer  as  between  the 
partners  is  to  vest  the  title  to  the  property  in  the  individual 
partner,  with  the  right  to  use  and  dispose  of  it  as  his  separate 
estate.  Dimon  v.  Hazard,  32  IST.  Y.  65.  And  if  the  convey- 
ance is  made  in  good  faith,  and  without  any  intent  to  defraud 
the  creditors  of  the  firm,  or  to  deprive  them  of  their  legal  or 
equitable  claims  upon  the  joint  estate  in  case  of  insolvency,  the 
property  becomes  separate  estate,  wholly  free  from  any  claims 
of  joint  creditors,  and  the  individual  partner  may  make  an  as- 
signment of  it  for  the  payment  of  his  individual  debts.  Dimon 
V.  Hazard^  supra.  Accordingly  where  I.,  T.  &  S.  were  part- 
ners, and  I.  sold  out  in  good  faith  to  T.  &  S.,  and  received  from 
them  upon  the  sale  their  note,  and  T.  &  S.  continued  the  busi- 
ness awhile  as  partners,  and  then  failed  and  made  a  general  as- 
signment preferring  this  note  and  providing  for  the  payment 
pro  rata  of  the  debts  of  the  old  and  new  firm,  it  was  held  that 
the  creditors  of  the  old  firm  had  no  equity  against  the  partner- 
ship property  of  the  old  firm  in  the  hands  of  the  new  firm  or 
their  assignee,  and  that  the  preference  of  the  note  was  not 
fraudulent.  Smith  v.  Howard,  20  How.  Pr.  121 ;  Mattison  v. 
Demo/rest,  4  Kobt.  161.  In  Lester  v.  Pollock  (3  Eobt.  691), 
where  two  of  the  members  of  a  firm  of  three  had  purchased 
the  share  of  the  other  partner,  and  then  executed  an  assignment 
directing  the  assignee  to  pay  off  all  the  debts  owing  by  the  new 
firm  and  by  the  old  firm,  or  by  either  of  the  members  of  said 
firms  to  a  specified  creditor,  the  assignment  was  declared  void 
as  to  the  creditors  of  the  old  firm.  And  where  the  conveyance 
of  the  firm  property  is  not  made  in  good  faith,  but  with  an  in- 
tent to  defraud  the  creditors  of  the  firm,  an  assignment  made 
by  the  purchaser  preferring  his  own  creditors  will  be  declared 
void  as  to  the  firm  creditors.  Heye  v.  Bolles,  2  Daly,  231 ;  see 
Paton  V.  Wright,  15  How.  Pr.  481. 
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FRAUD  ON  THE  FACE  OF  THE  ASSIGNMENT. 

§  192.  Statutory  provisions. — The  validity  of  a  general 
assignment  for  the  benefit  of  creditors,  may  be  tested  by  its 
conformity  to  the  statutory  requirements  as  to  its  mode  of 
execution  (see  ante,  chap.  X).  Assignments  of  this  character 
must  be  made,  executed  and  acknowledged  in  the  manner  and 
according  to  the  forms  prescribed  by  statute.  Kircheis  v. 
Schloss,  49  How.  284,  287. 

If  it  is  wanting  in  any  essential  requisite  to  its  validity  as  a 
legal  instrument  under  the  statute,  it  will  give  the  assignee  no 
title  to  the  property  which  may  then  be  levied  upon  by  judg- 
ment creditors,  or  other  remedies  may  be  taken  to  prevent  the 
assignee  from  carrying  the  trust  into  effect.  Daly,  F.  J.,  in 
Place  V.  Miller,  6  Abb.  Pr.  N.  S.  178,  180. 

And  in  De  Camp  v.  MarshaH  (2  Abb.  N.  S.  373,  374),  it 
was  said  that  when  there  is  not  a  substantial  and  full  compli- 
ance with  the  statute,  the  courts  are  bound,  as  matter  of  law,  to 
conclude  that  the  assignment  was  made  with  intent  to  defraud 
creditors.  In  that  case,  a  portion  of  the  estate  was  suppressed 
for  the  purpose  of  diminishing  the  security  required  of  the  as- 
signee, and  he  was  directed  to  pay  to  a  certain  creditor,  a  sum 
larger  than  the  amount  due  him,  so  that  the  assignment  was 
fraudulent  apart  from  the  failure  to  comply  with  the  statute. 

But  whether  the  failure  to  comply  with  the  requirements  of 
the  statute  will  render  the  assignment  fraudulent,  would  seem 
to  depend  upon  the  character  of  the  omission  and  the  intent  of 
the  assignor. 

It  does  not  follow  that  because  the  omission  to  do  any  or 
all  of  the  acts  required  by  the  statute,  may  render  an  assign- 
ment in  operative  and  void,  that  is  thereby  rendered  fraudulent 
also.     Scott  V.  Guthrie,  10  Bosw.  408  ;  s.  c.  25  How.  Pr.  612. 

But,  although  an  assignment  may  conform  in  every  particu- 
lar to  the  statutory  requirements,  it  may  nevertheless  be  fraud- 
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ulent  and  void  as  against  creditors,  because  made  with  the 
intent  to  hinder,  delay  and  defraud  creditors,  and  thus  within 
the  operation  of  the  statute  of  frauds.     2  R.  S.  Y2,  §  1. 

An  intent  to  hinder,  delay  and  defraud  creditors,  may  ap- 
pear upon  the  face  of  the  instrument  itself. 

The  instrument  of  assignment  itself  may  furnish  evidence 
upon  it»  face  of  an  intent  to  hinder,  delay  or  defraud  creditors, 
or  the  evidence  of  such  intent  may  arise  from  facts  and  circum- 
stances extrinsic  to  the  writing,  but  in  either  case,  when  such 
fraudulent  intent  is  established,  the  assignment  is  void.  The 
purpose  of  this  chapter  is  to  present  the  various  instances  in 
which  courts  have  held  that  provisions  appearing  upon  the  face 
of  the  assignment  have  furnished  evidence  of  a  fraudulent  in- 
tent. 

Beside  the  statute  of  frauds,  it  will  become  necessary  also 
to  refer  to  another  statute,  sometimes  called  "  the  statute  of 
personal  uses."  Rome  Ex.  Bank  v.  Eames,  4  Abb.  Dec.  83, 
95  ;  s.  c.  1  Keyes,  588. 

That  statute  provides,  "  that  all  deeds  of  gift,  all  convey- 
veyances,  and  all  transfers  and  assignments,  verbal  or  written, 
of  goods,  chattels  or  things  in  action,  made  in  trust  for  the  use 
of  the  person  making  the  same,  shall  be  void  as  against  the  cred- 
itors, existing  or  subsequent,  of  such  person."    2  E.  S.  135,  §  1. 

/  §  193.  Assignments,  how  construed. — It  has  been  said  that 
assignments  by  debtors  are  not  regarded  with  indulgence  by 
the  law ;  that  while  the  law  gives  a  right  of  preference,  a 
wholesome  policy  demands  that  this  right  should  be  watched 
with  strict  vigilance,  and  its  exercise  restricted  to  its  narrowest 
limits.  Mr.  Justice  Gierke,  in  Wilson  v.  Eerguson,  10  How. 
Pr.  175,  180.  And  it  must  be  confessed,  in  not  a  few  instances 
courts  have  apparently  been  more  astute  to  discover  grounds  on 
which  to  set  aside  the  assignment  than  to  Sustain  it.  See  re- 
marks of  Eoosevelt,  J.,,  in  Ely  v.  Cook,  18  Barb.  612,  614. 
However,  this  may  be  the  true  rule  of  construction  in 
reference  to  general  assignments  as  well  as  to  all  other  written 
instruments  is  nt  res  majis  valeat  qua?n  jpereat.^  Darlivg  v. 
Sogers,  22  Wend.  483.  An  assignment  should  be  upheld,  if 
the  language  permit  it,  rather  than  be  defeated,  and  fraud  is 
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not  presumed,  unless  fairly  inferable.  Bmgham  y.  TilUnghast, 
16  Barb.  618. 

In  construing  the  provisions  of  a  general  assignment,  says 
Mr.  Justice  Porter,  in   Townsend  v.  Stearns   (32  E".  T.  209, 
213),  we  are  to  be  governed  by  the  rules  applicable  to  ordinary 
conveyances.     There  is  the  same  presumption  in  favor  of  good 
faith  with  respect  to  them,  as  in  the  case  of  ordinary  contracts 
and  conveyances.     They  will  be  supported  rather  than  declared 
void.     Where  the  language  of  an  assignment  for  the  benefit  of 
creditors  can  be  abundantly  satisfied  by  a  construction  which 
will  support  the  instrument,'  such  construction  should  be  given. 
Benedict  v.  Huntmgdon,  32  N.  Y.  219,  224  ;  Bogart  v.  Hcdght, 
9  Paige,  297 ;   Mann  v.   Whiibeck,  17  Barb.  388  ;   Sherman  v. 
Elder,  24  IST.  Y.  381 ;  Kellogg  v.  Slauson,  11  E".  Y.  302  ;  Piatt 
V.  Lott,  17  N.  Y.  478  ;  Banh  of  Silver  Creek  v.   Talcott,  22 
Barb.  550  ;    Brainerd  v.  Dunning,  30  E.  Y.  211 ;    Head  v. 
Worthington,  9  Bosw.  617,  630.     And  where  an  instrument  is 
ambiguous  in  its  terms,  and  admits  of  tssvo  constructions,  that 
interpretation  should  be  given  to  it  which  will  render  it  legal 
and  operative,  rather  than  that  which  will  render  it  illegal  and 
Toid.    Grover  v.  Walcem,an,  11  Wend.  187.    As  far  as  the  cases 
of  Woodburn  v.  Mosher  (9  Barb,  255)  and  Murphy  v.  Bell  (8 
How.  468),  maintain  a  different  rule  of  construction,  they  have 
been  overruled  by  the  court  of  appeals.     Benedict  v.  Hunting- 
ton, 32  ISr.  Y.    219,  227,  Potter,  J.     The  burden  is   on  the 
party  who  alleges  it   to  be  fraudulent  upon  its  face,  to  show 
that  the  instrument  is  vitiated  by  some  provision  affirmatively 
illegal,     townsend  v.  Stearns,  32  IST.  Y.  209  ;    Oliver  Lee  & 
Coh  BamJc  v.  Talcott,  19  JST.  Y.  146  ;   Newman  v.  Cordell,  43 
Barb.  448. 

§  194.  Fraud  in  law  and  fraud  in  fact. — It  has  been  de- 
clared by  the  Bevised  Statutes,  that  the  question  of  fraudulent 
intent  in  all  cases  arising  under  the  statute,  shall  be  deemed  a 
question  of  fact  and  not  of  law.  2  E.  S.  137 ;  3  B.  S.  6th  ed. 
145,  §  4. 

When  the  fraudulent  intent  is  sought  to  be  shown  by  reason 
of  matters  extrinsic  to  the  instrument,  or  from  a  state  of  facts 
shown  to  exist  operating  in  connection  with  the  writing,  then 
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it  is  tlie  province  of  tlie  jury  to  determine  the  question.  Liv- 
I  ermore  v.  Northrup,  M  N.  T.  107 ;  Vwnce  v.  Phillips,  6 
Hill,  433. 

Unless  tlie  facts  admitted  by  the  parties,  or  established  by 
the  evidence,  without  dispute  or  explanation,  make  the  assign- 
ment necessarily  fraudulent  according  to  the  law  of  the  case. 
Ka/oanagh  v.  Beckwiih,  44  Barb.  192. 

But  whenever  an  assignment  contains  provisions  which  are 
calculated  per  se  to  hinder,  delay,  or  defraud  creditors,  although 
the  fraud  must  be  passed  upon  as  a  question  of  fact,  it  never- 
theless becomes  the  duty  of  the  court  to  set  aside  the  finding  of 
it  in  opposition  to  the  plain  inference  to  be  drawn  from  the 
face  of  the  instrument.  Mr.  Justice  Selden,  in  Dunham  v. 
Waterman,  17  N.  Y.  9. 

And  where  an  assignment  on  its  face  shows  that  it  must 
necessarily  have  the  effect  of  defrauding  the  creditors  of  the 
assignor,  it  is  conclusive  evidence  of  a  fraudulent  intent,  and  it 
is  void.  Kavanagh  v.  Beckwith,  44  Barb.  193 ;  see  Sheldon  v. 
Dodge,  4  Den.  217 ;  Goodrich  v.  Downs,  6  Hill,  438  ;  Wahe- 
man  v.  Dalley,  44  Barb.  498,  503  ;  affi'd  51  N.  T.  27  ,•  Grifn 
V.  Marguardt,  21  N.  Y.  121  ;  Cunningham  v.  Freeborn,  11 
Wend.  240 ;  Sturtevant  v.  Ballard,  9  Johns.  337 ;  Forbes  v. 
Watter,  25  JST.  Y.'  420. 

"  An  assignment  for  the  benefit  of  creditors,  which  directs 
or  authorizes  such  a  disposition  to  be  made  of  the  property  con- 
veyed, or  of  its  proceeds,  as  will,  if  so  carried  into  effect  by  the 
assignee,  operate  to  deprive  the  assignor's  creditors  of  their 
right  to  have  such  property  applied  to  the  payment  of  their 
claims,  is  proven  by  itself,  and,  therefore,  by  evidence  which  is 
incontrovertible,  to  be  fraudulent,  in  fact,  as  against  the  cred- 
itors of  the  assignor.  For  the  assignor  must  be  held  to  have 
intended  to  do  what  he  has  done,  and  to  have  designed  to  de- 
fraud his  creditors,  if  the  assignment  directs  or  permits  it,  and 
the  evidence  of  such  intention,  there  found,  is  conclusive  under 
well  established  rules  of  law,  and  cannot  be  contradicted  by 
oral  testimony."     Barbour,  J.,  in  Lester  v.  Pollock,  3  Eobt.  691. 

§  195.  Yoid  in  part,  good  in  part. — Where  one  or  more 
provisions  in  an  assignment  are  adjudged  to  indicate  an  intent 
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to  hinder,  delaj,  or  defraud  creditors,  the  fraudulent  intent 
vitiates  the  whole  instrument  and  not  merely  the  obnoxious 
provision.  Wakeman  v.  Orover,  4  Paige,  23 ;  s.  c.  11  "Wend. 
187;  Hyslop  v.  Clarke,  14  Johns.  458;  Fiedler  v.  Day,  2 
Sandf.  594  ;  Machie  v.  Cairns,  5  Cow.  547 ;  CNeil  v.  Salmon,, 
25  How.  Pr.  246 ;  see  Barney  v.  Griffin,  2  IST.  Y.  365,  372. 
The  taint  as  to  a  part  affects  the  entirety.  CNeil  v.  Salmon, 
25  How.  Pr.  246. 

"Where  a  conveyance  is  good  in  part  and  bad  in  part,  as 
against  the  provisions  of  the  statute,  it  is  void  in  toto,  and  no 
interest  passes  to  the  grantee  under  the  part  which  is  good. 
Hyslop  V.  Clarice,  14  Johns.  458.  Indeed,  if  the  whole  of  the 
conveyance  made  in  violation  of  a  statute,  is  not  held  to  be  void 
merely  because  it  may  be  good  in  one  particular,  it  would  be 
very  easy  to  elude  the  statute  in  every  case.  One  good  trust 
might  always  be  inserted,  so  that  what  could  not  be  accom- 
plished directly  would  be  attained  indirectly,  and  in  this  man- 
ner the  fraudulent  purpose  might  be  easily  effected  notwith- 
standing the  statute,  and  the  triumph  of  debtors  over  their 
creditors  would  thus  be  complete.  Hyslop  v.  Clarice,  sv/pra, 
466. 

Another  and  a  very  satisfactory  reason  for  the  rule,  is  given 
by  Mr.  Justice  Selden,  in  Jessup  v.  Hulse  (2*  K  T.  168).  He 
says  :  "If  the  assignor  annex  an  improper  condition,  the  court 
must  prenounce  the  assignment  itself  void.  It  cannot  hold  the 
transfer  good  and  disregard  the  condition  ;  because  that  would 
be  to  take  the  property  from  the  assignor  against  his  will.  He 
having  consented  to  part  with  his  title  only  upon  certain  condi- 
tion, the  transfer  and  the  condition  must  stand  or  fall  together." 

A  forcible  illustration  of  the  rule  is  found  in  the  case  of 
Day  V.  Fiedler  (2  Sandf.  594),  where  one  of  the  preferred  debts 
was  fictitious,  although  another  preferred  debt  and  the  unpre- 
ferred  debts  were  all  due  in  good  faith,  the  court  held  the  whole 
instrument  fraudulent  and  void,  and  numero\is  other  illustra- 
tions will  occur  in  the  course  of  the  present  chapter. 

"While  there  is  great  harmony  in  the  cases  in  applying  this 
rule  to  assignments  which  are  rendered  void  by  reason  of  fraud- 
ulent provisions  establishing  an  intent  to  hinder,  delay,  or  de- 
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fraud  creditors,  yet  when  tlie  trust  created  is  void  by  other 
statutory  enactments,  a  different  rule  has  been  applied. 

Thus,  an  assignment  of  real  estate  for  the  benefit  of  cred- 
itors, upon  trust  to  sell  or  mortgage  the  same,  and  apply  the 
proceeds  to  the  payment  of  debts,  is  a  valid  iu  strum  ent  under 
the  statutes  of  uses  aud  trust  as  to  the  trust  to  sell,  notwith- 
standing that  the  trust  to  mortgage,  being  for  the  benefit  of 
creditors  at  large,  is  void.  Dcuiiing  v.  Rogers,  22  Wend.  483  ; 
rev'g  s.  0.  as  Rogers  v.  De  Forest,  1  Paige,  272. 

"  There  can  never  be  any  difficulty,"  says  Yer  Planck,  Sen- 
ator, in  the  same  case,  "  in  applying  this  construction  of  the 
statute,  where  the  two  trusts  are  wholly  separate,  though  in  the 
same  instrument ;  as  where  part  of  the  land  is  conveyed  to  one 
purpose,  that  being  a  valid  one,  and  part  to  another  and  an  in- 
valid one,  or  where  the  whole  is  assigned  first  for  a  valid  trust, 
and  that  failing,  to  some  purpu  e.  But  when  the  purposes  are 
in  the  alternative,  or  when  they  are  mixed  and  complicated  to- 
gether, the  separation  of  the  good  and  the  bad  may  not  be  ob- 
vious, and  sometimes  not  possible.  When  the  void  part  is  so 
complicated  with  a  trust  otherwise  valid,  as  to  form  an  essential 
part  of  the  intent  and  object  of  the  person  creating  it,  it  may 
vitiate  the  whole,  because  the  trust  may  be  in  fact  single, 
though  composed  of  several  parts,  one  of  which  is  void.  *  *  * 
The  prevailing  doctrine  of  equity  (and  in  many  cases  of  our 
common  and  statute  law  also),  is  that  when  good  and  bad  pro- 
visions are  mixed  in  a  deed,  the  good  shall  be  saved  so  far  as 
consistent  with  probable  intent." 

So  where  the  assignment  is  assailed  under  2  E.  S.  135,  §  1, 
as  creating  a  trust  for  the  assignor,  the  statute  avoids  only  so 
much  of  the  grant  as  is  not  sustained  by  the  valid  purposes  for 
which  it  was  made.  It  does  not  avoid  the  entire  instrument 
which  contains  the  invalid  use.  Curtis  v.  Leamtt,  15  N.  Y. 
176 ;  Rome  Exch.  Bank  v.  Eames,  4  Abb.  Dec.  83 ;  s.  c.  1 
Keyes,  588 ;  Barney  v.  Griffin,  2  N.  Y.  365,  and  see  this  case 
commented  upon  and  distinguished  in  Campbell  v.  Woodworth, 
24  N.  Y.  804 ;  see  also  Van  Vechten  v.  Yan  Veohten,  8  Paige, 
104, 119 ;  De  Kay  v.  Irving,  5  Den.  646  ;  affi'g  9  Paige,  521. 
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§  196.  Good  as  letween  the  parties. — It  should  be  remarked 
also  in  this  connection,  that  a  fraudulent  provision  in  an  assign- 
ment does  not  render  the  instrument  void  as  between  the  as- 
signor and  the  assignee,  but  only  as  to  those  creditors  vrho  do 
not  consent  to  it.  Smith  v.  Howard,  20  How.  Pr.  121.  The 
conveyance,  though  void  as  to  creditors,  is  good  against  the 
grantor  and  his  representatives.  Storms  v.  Davenport,  1  Sandf. 
Ch.  135  ;  MacTcie  v.  Cairns,  5  Cow.  547  ;  Morrison  v.  Brand, 
5  Daly,  40 ;  Ogden  v.  Prentice,  33  Barb.  160 ;  Sweet  v.  Tinslar, 
62  Barb.  271 ;  Stewart  v.  AcUey,  52  Barb.  283  ;  Waterlury  v. 
Westervelt,  9  N.  T.  605  ;  Osborne  v.  Moss,  7  Johns.  161 ;  Jack- 
son v.  Cadwell,  1  Cow.  622.  Equity  will  give  no  relief  to  the 
fraudulent  grantor  against  the  grantee  by  directing  an  account- 
ing and  reconveyance.  Sweet  v.  Tinslar,  swpra  /  Stewa/rt  v. 
Aclcley,  supra. 

§  197.  Indicia  of  fraud. — There  are  certain  provisions  in 
conveyances  intended  to  defraud  creditors,  and  certain  circum- 
stances attending  the  execution  of  such  instruments  which  ex- 
perience has  shown  often  accompany  a  fraudulent  intent.  These 
are  sometimes  designated  as  "  indicia  of  fraud,"  or  "  badges  of 
fraud."  See  Bump  on  Fraud.  Con.  ch.  4.  They  create  a  sus- 
picion of  fraud,  and  sometimes  furnish  conclusive  evidence  of  a 
fraudulent  intent.  The  provisions  in  general  assignments  which 
we  are  about  to  consider  are  of  this  class,  and  may  not  inappro- 
priately be  designated  as  "  indicia  of  fraud." 

/  §  198.  Assignments  exacting  releases. — Great  conflict  of 
(opinion  has  existed  in  the  courts  of  various  States  as  to  whether 
an  assignment  by  an  insolvent  debtor  which  limited  the  right 
of  creditors  to  participate  in  the  benefits  of  an  assignment  by 
requiring  a  discharge  and  release  of  the  debtor  from  his  debts 
as  a  condition  to  such  participation,  would  be  sustained.  In 
some  instances  such  assignments  have  been  held  valid.  Lip- 
pincott  V.  BarJcer,  2  Binn.  174 ;  Pearpoint  v.  Graham,  4  Wash. 
C.  C.  232  ;  Brashear  v.  West,  7  Pet.  608  ;  McCallY.  EincJcley, 
■4  Gil],  128 ;  Oreen  v.  Tneler,  3  Md.  11 ;  Farquaharson  v. 
Eiohelberger,  15  Id.  63  ;  Whedlee  v.  Stewart,  40  Md.  414 ;  Night- 
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ingdle  x.  Harris,  6  E.  I.  321 ;  and  see  cases  collected  in  Bur- 
rill  on  Assignments,  3d  ed.  232-256. 

But  in  this  State  it  is  now  the  settled  law  that  assignments 
containing  a  stipulation  for  the  release  of  the  debtor,  whether 
as  a  condition  for  receiving  any  benefit  under  the'  assignment  or 
only  as  a  condition  of  preference,  are  fraudulent  and  void.  IJys- 
lop  X.  Clarice,  14  Johns.  458 ;  Austin  x.  Bell,  20  Id.  442 ;  Wdke- 
■man  v.  Grover,  4  Paige,  23  ;  s.  o.  11  Wend.  187  ;  Armstrong 
V.  Byrne,  1  Edw.  Ch.  79 ;  Lenfdhon  v.  Mofat,  1  Id.  451 ; 
Mills  V.  Levy,  2  Id.  183  ;  Smith  v.  Woodruff,  1  Hilt.  462 ;  Berry 
V.  Riley,  2  Barb.  307. 

The  ground  of  these  decisions  is  well  stated  by  Yice-chan- 
cellor  McCoun  in  Armstrong  v.  Byrne  {supra).  He  says  :  "  A 
debtor  in  failing  circumstances  may  lawfully  assign  his  property 
for  the  benefit  of  his  creditors,  and  prefer  one  creditor  or  a 
class  of  creditors.  But  he  shall  not  fix  terms  or  conditions  in 
order  to  benefit  himself,  and  likewise  say  to  his  creditors,  '  you 
must  subscribe  to  these  provisions,  or  you  shall  not  touch  the 
property.'  Such  conditions  are  inadmissible.  He  does  not 
benefit  himself  by  merely  creating  a  preference  of  payment 
amongst  his  creditors,  because  he  remains  liable  to  the  others 
until  aU  his  debts  are  paid  ;  but  if  he  stipulates  for  an  absolute 
discharge  before  a  creditor  shall  have  the  benefit  of  the  prop- 
erty, he  thereby  assumes  to  himself  a  power  over  the  creditors 
for  his  own  personal  advantage,  namely,  of  being  discharged 
from  his  debts  by  a  payment  of  a  part  only.  And  if  he  can  be 
allowed  to  lock  up  his  property  by  means  of  such  an  assignment, 
until  the  creditors  comply  with  his  terms,  he  can  successfully 
delay,  hinder  and  defraud  his  creditors." 

f,'  §  199.  Assignment  preferring  creditors  who  have  ex- 
ecuted releases. — Although  the  rule  is  thus  fully  established 
in  reference  to  assignments  in  which  preferences  are  given 
as  a  condition  for  the  subsequent  execution  of  a  release,  yet 
where  the  preference  is  given  not  conditionally  but  absolutely, 
not  as  a  condition  for  a  future  release,  but  as  in  consideration 
of  a  previous  release  and  agreement,  the  same  considerations 
do  not  prevail,  and  the  assignment  is  not  necessarily  void. 
Spaulding  t.  Strang,  37  N.  T.  135 ;  38  Id.  9 ;  rev'g  36  Barb. 
12 


1Y8  GENERAL  ASSIGNMENTS.  [CH.  XIV. 

310,  and  32  Barb.  235  ;  Low  v.  Oraydon,  50  Barb.  414  ;  Pow- 
ers V.  Oraydon,  39  Barb.  548 ;  s.  c.  25  How.  Pr.  512  ;  Renard 
V.  Graydon,  39  Barb.  548 ;  Eenard  v.  Maydorn,  25  How.  Pr. 
1 T8.  In  the  first  two  cases  cited  the  question  arose  upon  the 
same  assignment.  A  firm  being  in  insolvent  circumstances, 
made  a  proposition  to  their  creditors  to  pay  fifty  cents  on  the 
dollar  in  full  satisfaction  of  their  debts,  and  a  portion  of  the 
creditors  agreed  thereto.  Thereupon  an  agreement  in  writing 
was  made  by  the  firm  with  such  creditors,  by  which  the  former 
agreed  to  pay  and  the  latter  agreed  to  accept  of  fifty  per  cent, 
of  their  debts  in  full  satisfaction  ;  providing,  further,  that  in 
case  the  firm  should  be  unable  to  pay  pursuant  to  the  agree- 
ment, they  should  make  an  assignment,  giving  a  preference  as 
specified  in  the  agreement,  of  fifty  cents  on  the  dollar  upon  the 
debts  of  those  who  became  parties  to  the  agreement.  Several 
creditors  became  parties,  and  executed  releases  of  their  debts  to 
the  firm.  The  firm  was  unable  to  make  the  payments  accord- 
ing to  the  agreement,  and  made  an  assignment  giving  a  prefer- 
ence of  fifty  per  cent,  upon  the  debts  of  those  who  had  become 
parties  thereto.  The  question  was  whether  this  made  the  as- 
signment fraudulent.  It  was  held  that  it  did  not,  for  the  reason 
that  it  was  not  found  or  proved  that  any  coercion  was  used  by  the 
assignors  to  induce  the  creditors  to  make  the  agreement,  and  for 
the  further  reason  that  at  the  time  the  agreement  was  made, 
the  assignors  had  made  no  disposition  of  their  property ;  that  it 
was  still  subject  to  the  remedy  of  creditors,  and  that,  under 
these  circumstances,  the  parties  were  at  liberty  to  make  any 
contracts  they  chose  in  respect  to  the  terms  upon  which  the  in- 
debtedness should  be  discharged.  See  these  cases  distinguished 
in  Eaydock  v.  Coope,  53  N.  Y.  68,  74. 

The  other  cases  cited  arose  upon  an  assignment  executed  by 
the  firni  of  Graydon,  McOreery  &  Co.  The  facts  were  some- 
what similar  to  those  in  the  casp  above  cited.  The  creditors 
had  executed  an  agreement  of  compromise  by  which  they  agreed 
to  accept  fifty  cents  on  the  dollar  within  a  specified  time,  in  full 
discharge  of  their  debts,  whether  the  moneys  was  received  by 
preferences  in  an  assignment  or  other  disposition  of  property 
(10  Bosw.  653).  It  was  held  that  the  agreement  ^nd  an  assign- 
ment subsequently  executed  were  not  parts  of  the  same  trans- 
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aqtion  (25  How.  iT9),  and  the  fact  that  the  creditors  who  had 
executed  the  agreement  were  preferred  to  the  extent  of  fifty 
cents  on  the  dollar,  did  not  render  the  assignment  void.  The 
opinions  rendered  in  the  case  of  Powers  v.  Graydon  (10  Bosw. 
630),  are  particularly  instructive. 

Analogous  to  these  cases  is  Hastings  v.  Belknap  (1  Den. 
190).  There  a  debtor  entered  into  an  arrangement  with  some 
of  his  creditors,  by  which  an  assignment  of  his  property  was 
made  to  trustees,  in  trust  for  his  creditors,  generally,  and  by 
which  the  trustees  personally  bound  themselves  to  the  debtor, 
to  procure  for  him  a  release  and  discharge  from  all  the  credit- 
ors, except  certain  ones  who  were  specified.  It  was  held  that  the 
assignment  was  not  conditional  or  partial,  or  liable  to  the  ob- 
jection of  being  intended  to  coerce  a  release  from  the  creditors. 
The  rule  in  reference  to  all  this  class  of  eases  is  well  expressed 
by  Mr.  Justice  Robertson,  in  Powers  v.  G-raydon  (10  Bosw. 
630).  He  says :  "  In  fine,  while  a  debtor  is  in  possession  of 
his  property,  he  has  a  perfect  right  to  agree  to  dispose  of  it  as 
he  thinks  proper,  in  payment  of  lawful  debts,  and  to  use  that 
power  of  disposition  as  a  means  of  procuring  favorable  re- 
leases ;  the  moment  he  undertakes  to  put  it  out  of  his  posses- 
sion by  a  conveyance  in  trust,  such  instrument  must  contain  no 
clause  coercive  of  creditors  to  release,  under  the  peril  of  being 
held  void.  The  mere  holding  out  inducements  to  creditors  in  this 
case  to  release  for  less  than  their  claims,  upon  a  promise  to  pre- 
fer him  in  an  assignment,  was  a  perfectly  legitimate  mode  of 
negotiation." 

§  200.  Preferences  conditional  upon  other  acts  of  credit- 
ors.— But  conditions  may  be  imposed  upon  creditors,  limiting 
their  right  to  a  preference  where  the  conditions  are  such  as  are 
not  prejudicial  to  creditors,  and  are  such  as  are  in  the  line  of 
their  duty. 

In  Bellows  v.  Partridge  (19  Barb.  1Y6),  the  assignment  pre- 
ferred in  the  third  class  of  creditors  two  notes  made  to  one  H., 
upon  condition  that  H.  accounted  for  certain  collaterals.  If  he 
did  not  account  for  them,  however,  no  portion  of  the  assigned 
property  was  to  be  applied  on  these  notes  until  aU  the  residuary 
creditors  were  paid,  except  B.     The  notes  were  then  to  be 
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paid,  and  B.'s  claim  was  to  follow.  In  any  event,  B.  was  to  be 
paid  last.  It  was  held  by  the  court  that  these  provisions  were 
nothing  more  than  the  exercise  of  the  assignor's  undoubted 
right  to  direct  preferences  and  to  prescribe  the  order  in  which 
the  debts  should  be  paid,  and  did  not  render  the  assignment 
void. 

And  when  A.  borrowed  the  promissory  note  of  B.,  agreeing 
to  pay  it  at  maturity,  and  gave  to  B.  his  own  note,  payable  at  the 
same  time,  A.  afterwards  indorsed  the  borrowed  note  to  C,  and 
becoming  insolvent,  made  an  assignment,  providing  for  the  pay- 
ment of  B.'s  note  only  on  condition  that  B.  should  surrender 
the  note  of  the  assignor  to  be  canceled.  It  was  held  that  the  two 
notes  constituting  but  one  debt,  the  condition  did  not  coerce 
the  creditor  or  secure  a  benefit  to  the  assignor  so  as  to  render 
the  assignment  void.  Oliver  Lee  &  Go^s  Bank  v.  Talcott,  19 
N.  Y.  146. 

So,  where  an  assignment  giving  preferences  to  a  first  and 
second  class  of  creditors,  who  were  designated,  provided  that 
the  assignee  should,  as  soon  as  convenient,  advertise  in  such 
paper  or  papers  as  he  might  deem  best  calculated  to  give  infor- 
mation to  the  creditors,  requesting  them  to  render  their  claims 
to  him  at  a  reasonable  time  and  place  ;  that  the  debts  of  the 
assignor  which  should  come  to  the  assignee's  knowledge  by  the 
expiration  of  such  time  (not  in  the  first  two  classes),  should 
constitute  the  third  class,  and  be  paid  ratably ;  that  all  other 
debts  should  be  paid  after  these.  It  was  held  not  to  be  fraud- 
ulent.     Ward  V.  Tingleij,  4  Sandf.  Ch.  4T6. 

,  §201.  Trusts  for  the  assignor. — There  can  be  no  question, 
/  but  that  a  conveyance  which  places  an  insolvent  debtor's  prop- 
'  erty  beyond  the  reach  of  his  creditors  by  legal  pro.cess,  and  at 
the  same  time,  either  expressly  or  impliedly,  creates  a  trust  in 
the  property  for  his  own  use,  is  void.  This  point  was  decided 
in  tiie  case  of  Goodrich  v.  Downs  (6  Hill,  438) ;  see  Mackie  v. 
Cairns  (5  Cow.  54Y,  548).  The  decision  in  Goodrich  v.  Downs 
was  based  upon  the  statute  which  prohibits  the  creation  of.  a 
trust  for  the  use  of  the  person  making  the  same.  2  E.  S.  6th 
ed.  142,  §  1.  And  so  far  as  the  decision  turned  upon  that 
statute,  it  was  overruled  in  Curtis  v.  Leavitt,  15  JS".  Y.  9  ;  see 
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Collomb  y.  Caldwell,  16  N".  T.  484.  But  the  doctrine  of  tlie 
decision,  to  wit,  that  an  assignment  by  an  insolvent  is  void  for 
actual  fraud  if  it  contains  a  reservation  of  benefit  for  the  as- 
signor, is  undoubted.  See  Collomh  v.  Caldwell,  supra  ;  Barney 
v.  Griffin,  2  N.  Y.  365. 

The  construction  placed  upon  the  statute,  in  Curtis  v.  Leavitt 
(15  N.  T.  9),  is  such  that  it  would  not  ordinarily  apply  to  assign- 
ments for  creditors.  It  was  there  held  that  the  statute  applies 
only  to  conveyances  and  transfers,  wholly  or  primarily  for  the 
use  of  the  grantor,  and  not  to  instruments  for  other  and  active 
purposes,  when  the  reservations  are  incidental  and  partial  only  ; 
that  if  it  can  be  applied  to  instruments  executed  for  real  and 
active  purposes,  such  as  to  secure  debts  or  to  procure  money  on 
loans,  it  avoids  only  so  much  of  the  grant  as  is  not  sustained 
by  the  valid  purposes  for  which  it  was  made.  It  does  not  avoid 
the  entire  instrument  which  contains  the  invalid  use. 

But  in  Wilson  v.  Eobertson  (21  N.  Y.  587,  594),  which  was 
an  assignment  by  a  firm  preferring  certain  debts  of  one  of  the 
partners,  Mr.  Justice  Wright,  who  spoke  for  the  court,  seemed 
to  be  of  the  opinion  that  the  assignment  would  be  void  under 
the  statute  referred  to.  And  see  McClelland  v.  Semsen,  36 
Barb.  622  ;  Powers  v.  Graydon,  10  Bosw.  630 ;  8coU  v.  Guth- 
erie,  Id.  420 ;  s.  c.  25  How.  Fr.  612 ;  Home  Exch.  Banh  v. 
Fames,  4  Abb.  Dec.  83,  95  ;  Spies  v.  Boyd,  1  E.  D.  Smith, 
445,  448  ;  McLean  v.  Button,  19  Barb.  450. 

§  292.  Eeservations  of  property. — A  mere  exception  of  \ 
property  from  the  assignment,  is  a  different  thing  from  a  re- 
servation to  the  debtor  of  a  benefit  from  the  assigned  property. 
Thus,  where  certain  specified  property  was  exempted  from  the 
operation  of  the  assignment,  the  conveyance  was  not  for  that 
reason  declared  invalid.  Carpenter  v.  Underwood,  19  N.  Y. 
520.  So,  in  another  case,  where  an  insolvent  debtor,  in  assign- 
ing his  personal  estate  for  his  creditors,  authorized  the  assign- 
ees to  use  a  judgment  previously  confessed  by  him  to  secure 
them  against  contingent  liabilities  as  his  sureties,  for  the  pur- 
pose of  perfecting  title  to  his  real  estate,  declaring  that  all  that 
should  be  realized  from  the  real  estate  should  be  assets  in  the 
hands  of  the  trustees,  to  be  distributed  according  to  the  terms 
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of  the  assignment;  but  he  did  not  assign  his  statutory  right  of 
redeeming  the  land  from  a  sale  on  the  judgment,  or  his  right  to 
the  rents  and  profits  before  the  expiration  of  the  period  of  re- 
demption. It  was  held  that  this  was  not  such  a  reservation  of 
property  as  vitiated  the  assignment.  Dow  v.  Plainer,  16  N.  T. 
562. 

§  203.  Reservation  to  assignor  of  a  'benefit  out  of  tlie  as- 
signed property. — It  has  been  declared  a  great  many  times  with 
the  greatest  emphasis,  that  the  reservation  of  any  benefit  to  the 
assignor  from  the  assigned  property,  will  render  the  assignment 
fraudulent  and  void  as  against  creditors  not  assenting.  Orover  v. 
Wakeman,  11  "Wend.  187;  s.  c.  1  Am.  L.  Cas.  63 ;  MacMe  v. 
Cairns,  5  Cow.  549  ;  Goodrich  v.  Downs,  6  Hill,  438  ;  Judson 
V.  Gardner,  4  N.  T.  Leg.  Obs.  424 ;  Lentilhon  v.  Moffatt,  1 
Edw.  451 ;  Ilyslop  v.  Clarke,  14  Johns.  458 ;  Nicholson  v. 
Leamitt,  4  Sandf .  252,  273  ;  Jackson  y.  Parker,  9  Cow.  73, 86 ; 
Mead  ^.  Phillips,  \^m\M..'^Z,%'o.     \,.jjJs}.- .  ;!.v"'i  .'.'i*t-'4-' 

In  Mackie  v.  Cairns  (5  Cow.  547 ;  s.  c.  1  Hopk.  373),  the 
assignment  contained  a  provision  that  the  assignees  should  pay 
to  the  assignor  the  sum  of  two  thousand  dollars  a  year  for  his 
support ;  this  clause  was  declared  to  render  the  assignment 
wholly  void.  This  and  subsequent  cases  have  reversed  a  con- 
trary ruling  in  Murray  v.  Riggs,  15  Johns.  571 ;  and  Austin 
V.  Bell,  20  Johns.  442. 

So  where  the  assignor  preferred  a  claim  for  rent  accruing 
before  and  subseqent  to  the  assignment,  for  the  purpose  of  se- 
curing to  himself  and  family  the  future  use  of  a  dwelling- 
house,  the  assignment  was  declared  void.  Elias  v.  Fa/rley,  2 
Abb.  Dec.  11 ;  s.  c.  3  Keyes,  398 ;  5  Abb.  Pr.  N.  S.  39.  A 
stipulation  that  the  assignor  shall  be  permitted  to  transact  busi- 
ness for  a  certain  period  without  any  proceedings  being  taken 
against  him,  either  at  law  or  equity,  avoids  the  assignment. 
Berry  v.  Riley,  2  Earb.  307.  So  where  an  assignment  was 
made  by  one  partner  in  an  insolvent  firm,  to  the  other  partner, 
of  the  property  of  the  firm  which  could  not  be  reached  by  exe- 
cution, in  trust  to  pay  the  assignor's  expenses  in  obtaining  the 
benefit  of  the  insolvent  act,  and  the  costs  of  all  suits  that  might 
be  brought  by  the  creditors  of  the  firm,  and  for  the  payment  of 
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the  creditors  in  a  certain  order,  it  was  held  that  it  was  fraudu- 
lent and  void.  It  was  a  palpable  attempt  by  the  partners  to 
keep  the  property  under  their  own  control.  Unless  there  was 
a  surplus  beyond  the  firm  debts,  the  assignor  had  no  interest  in 
the  partnership  effects,  which  could  pass  by  the  assignment,  so 
as  to  give  any  greater  interest  to'  the  assignee  than  he  before 
had.  The  only  effect  of  the  assignment  was  to  exclude  the  as- 
signor from  any  control  over  the  property.  SewaU  v.  Russell, 
2  Paige,  175. 

§  204.  Resulting  trust  to  the  assignor, — When  the  prop- 
erty is  conveyed  in  trust  generally  for  the  payment  of  debts, 
after  the  object  of  the  trust  is  accomplished,  what  remains  will 
revert  to  the  assignor  by  operation  of  law.    Wintringham  v.  La- 

J'oy,  7  Cow.  Y35.  And  in.  conformity  with  this  rule  of  law  it 
has  been  held  that  when  the  assignment  was  for  the  equal  bene- 
fit of  all  the  assignor's  creditors,  allowing  no  exceptions,  with 
no  preferences,  a  provision  that  after  all  the  creditoi-s  should  be 
fully  paid  and  satisfied,  the  surplus  should  be  repaid  to  the 
assignor,  is  not  improper.  £^li/  v.  CooJn,  18  Barb.  612 ;  Yan 
Hossam  v.  WalJcer,  11  Barb.  237;  Wintringham  v.  Lafoy, 
supra. 

But,  as  we  have  seen  {ante,  §  168),  where  the  assignment  is 
of  all  the  property  for  the  benefit  of  a  portion  only  of  the  cred- 
itors, an  express  reservation  of  the  surplus  to  the  assignor  will 
render  the  assignment  void.  Barny  v.  Griffin,  2  ]S".  Y.  365  ; 
Goodrich  v.  Downs,  6  Hill,  438 ;  Lansing  v.  Wordsworth,  1 
Sandf.  Ch.  43  ;    Strong  v.  Skinner,  4  Barb.  546  ;    and  see  Col- 

.  lumb  V.  Caldwell,  16  N.  T.  484. 

§  205.  Provisions  for  continuing  the  assignor's  "business. — 
A  provision  in  an  assignment  authorizing  the  assignees  to  con- 
tinue the  business  of  the  assignor  will  render  the  assignment 
void.  Thus,  where  a  part  of  the  assigned  property  was  unfin- 
ished machinery  and  engines  in  process  of  manufacture,  and  the 
assignment  provided  that  the  assignees  should  "  pay  any  such 
sums  of  money  as  they  might  find  proper  and  expedient,  in  and 
.about  the  management  of  the  said  property'  or  payment  of  hands 
^employed  or  to  be  employed  in  and  about  the  same,  or  in  the 
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business  of  completing  the  mamifactnre  of  any  of  the  said  prop- 
erty, or  fitting  the  same  for  sale,  or  of  making  up  material,  &c., 
so  as  to  realize  the  greatest  possible  amount  of  money  there- 
from," this  clause  was  held  to  avoid  the  assignment.  Dunham 
V.  Watterman,  17  N.  Y.  9 ;  rev'g  3  Duer,  166  ;  orerrnling  Cun- 
ningham V.  Freeborn^  11  "Wend.  240 ;  Henton  v.  Kelly,  49 
Barb.  536. 

The  right  of  the  assignee  to  continue  the  business,  irrespec- 
tive of  any  express  power  in  the  assignment,  will  be  considered 
hereafter. 

An  authority  to  the  assignee  "  to  manage  and  improve  "  the 
assigned  estate,  where  the  property  consisted  of  a  stock  of 
goods,  was  held  to  render  the  assignment  fraudulent  and  void 
upon  its  face.  SchJussel  v.  Willet,  12  Abb.  Pr.  397 ;  s.  c.  34 
Barb.  615. 

But  where  the  assignment  conveyed  real  estate  heavily  en- 
cumbered, and  authorized  the  assignees  to  manage  and  improve 
the  assigned  property,  it  was  held  that  a  fair  construction  of  the 
language  was,  that  the  property  was  to  be  so  managed  and  im- 
proved or  ameliorated  in  respect  to  its  condition  as  would  be 
most  beneficial  for  the  estate  and  the  creditor,  and  should  not 
be  regarded  as  authorizing  the  assignees  to  retain  the  assigned 
property  for  the  purpose  of  erecting  buildings,  making  altera- 
tions and  repairs  upon  the  real  estate,  and  to  use  the  trust  fund 
for  such  purposes,  and  thus  to  hinder,  delay,  and  prevent  cred- 
itors from  obtaining  their  just  debts.  Hitchcock  v.  Cadmus,  2 
Barb.  381.     '/tA-WjO^^'A^-- 

§  206.  Future  liabilities. — A  general  assignment  which 
contains  a  provision  for  the  payment  out  of  the  proceeds  of 
the  assigned  property  of  future  advances  to  the  assignor,  or  of 
future  liabilities  which  the  assignees  may  assume  for  him,  in 
preference  to  or  to  the  exclusion  of  the  debts  which  are  due 
to  creditors  whose  debts  had  been  contracted  previous  to  such 
assignment,  is  fraudulent  and  void  as  against  such  creditors. 
JSarnum  v.  Hempstead,  7  Paige,  568  ;  Lansing  v.  Wordsworth, 
1  Sandf.  Ch.  43. 

A  sheriff  assigned,  for  the  benefit  of  his  creditors,  his  fees- 
due  and  to  become  due.     One  of  the  objects  of  the  assignment 
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was  to  indemnify  his  sureties  against  future  misappropriation  of 
moneys  which  should  be  collected  on  executions.  The  as- 
signment was  held  to  be  void.  Gurrie  v.  Hart,  2  Sandf.  Ch. 
353. 

And  where  the  assignor  preferred  a  creditor  on  a  claim  for 
rent,  part  of  which  was  ta  accrue  subsequent  to  the  assignment, 
this  was  held  to  invalidate  the  assignment.  Elias  v.  Farley,  2 
Abb.  Dec.  11 ;  s.  c.  3  Keyes,  398 ;  5  Abb.  Pr.  K  S.  39. 

But  a  direction  in  an  assignment  authorizing  the  assignee  to 
pay  "  debts  due  and  to  grow  due  "  is  not  objectionable.  It 
confines  the  payment  to  debts,  &c.,  for  which  the  assignor  was 
then  liable.  It  could  not  in  any  way  be  made  to  cover  debts 
not  then  in  existence.  Yan  Dine  v.  Willet,  88  Barb.  319 ;  s.  c. 
24  How.  206.     See  Butt  v.  PecJc,  1  Daly,  83. 

A  direction  to  the  assignee  to  pay  to  certain  preferred  credit- 
ors "  the  sums  of  money  which  are  or  may  be  due  to  them,"  and 
afterwards  to  pay  the  rest  of  the  creditors  "  what  may  be  due  to 
them,"  is  valid. 

Such  an  assignment  is  not  objectionable  on  the  ground  that, 
under  its  provisions,  a  preferred  creditor  could  purchase  other 
demands  than  those  he  held  at  the  time  of  the  assignment,  and 
thus  secure  a  preference  for  tbem  also.  For  the  provision  giv- 
ing a  preference  to  the  specified  creditors  for  sams  which  "  may 
become  due  to  them,"  should  be  construed  to  apply  to  actual 
debts  already  owing  to  them,  or  contingent  liabilities  already 
incurred  by  them,  at  the  time  of  the  assignment  and  thereafter 
to  become  payable. 

iN'or  is  the  assignment  objectionable  because  it  might  exclude 
those  creditors  whose  debts  had  become  payable  at  the  time  of 
making  the  assignment.  The  direction  to  pay  the  rest  of  the 
creditors  such  sums  as  "  may  become  due  to  them  "  cannot  be 
construed  to  exclude  the  payment  of  claims  already  due.  Mead 
V.  Worthington,  9  Bosw.  617. 

But  if  the  intention  was  to  secure  debts  or  claims  not  then 
in  existence,  but  which  were  afterwards  to  be  created,  either  by 
the  assignor  or  the  assignee,  it  would  be  void.  JBrainerd  v. 
Dunning,  30  IST.  Y.  211 ;  Sheldon  v.  Dodge,  4  Den.  217  ;  Lan- 
sing v.  Woodworth,  1  Sandf.  Ch.  43. 

In  this  respect  an  assignment  differs  noticably  from  a  mort- 
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gage,  which  may  be  made  to  secure  future  as  well  as  present 
responsibilities.  Hendricks  v.  Robinson,  2  Jplms.  Ch.  283 ; 
affi'd  as  Hendricks  v.  Walden,  17  Johns.  438. 

§  207.  Contingent  lidbilities. — Liabilities  actually  existing, 
although  contingent  in  their  character  and  not  yet  matured, 
may  be  protected  by  an  assignment.  Instances  of  this  are  lia- 
bilities as  indorser,  surety,  or  bail.  Keteltas  v.  Wilson,  36  Barb. 
298 ;  s.  0.  .23  How.  Pr.  69  ;  Grijin  v.  Marquardt,  21  N.  Y. 
121 ;  LoesaJiigk  v.  Jacolson,  26  How.  Pr.  526;  s.  c.  2  Robt. 
645  ;  Cimningham  v.  Freehorn,  11  Wend.  241;  s.  o.  1  Edw. 
256 ;  3  Paige,  537 ;  Brainerd  y.  Dunning,  30  'N.  Y.  211. 

Whatever  debt,  says  Mr.  Justice  Robertson,  in  Read  v. 
Worthington  (9  Bosw.  617,  628),  can  be  secured  by  conveyance 
directly  to  the  surety,  may  be  secured  by  one  to  an  assignee  in 
in  trust ;  nor  is  there  any  principle  which  puts  a  contingent 
liability  beyond  the  reach  of  being  protected.  An  assignment 
to  protect  a  contingent  liability  no  more  hinders  or  delays  a 
creditor,  than  one  to  pay  a  debt  not  yet  due,  even  if  the  as- 
signees were  not  authorized  to  pay  such  debt  before  its  matur- 
ity. Assignees  have  a  right  to  retain  sufficient  in  their  hands 
to  meet  such  liability,  and  distribute  the  residue ;  and  after  the 
liability  is  disposed  of,  distribute  what  remains. 

Liabilities  of  the  debtor  upon  which  others  are  indorsers  or 
sureties  may  be  provided  for.  Bank  of  SiCver  Creek  v.  Talcott, 
22  Barb.  550.  And  where  the  evidences  of  debt  are  in  the 
hands  of  third  parties,  a  direction  to  pay  the  debt,  although  the 
holder  is  not  named,  will  amount  to  an  appropriation  of  the 
property  assigned  to  the  payment  of  such  debts.  Griffin  v. 
Ma/rquardt,  21  KY.  121. 

§  208.  Provisions  tending  to  delay. — Any  provision  con- 
tained in  the  assignment,  which  shows  that  the  debtor  at  the 
time  of  its  execution  intended  to  prevent  the  immediate  appli- 
cation of  the  assigned  property  to  the  payment  of  the  debts, 
will  avoid  the  assignment,  because  it  shows  that  the  assignment 
was  made  with  the  intent  to  hinder  and  delay  creditors  in  the 

collection  of  their  debts.     Brigham  v.  Tellinghast,  13  N.  Y. 

215 ;  Townsend  v.  Stearns,  32  E.  Y.  209. 
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JS^umerous  illustrations  of  this  rule  will  be  found  in  the  suc- 
ceeding sections,  where  directions  to  the  assignee  as  to  the  time, 
manner  and  terms  of  sale  of  the  assigned  property,  and  instruc- 
tions as  to  the  disposition  of  the  proceeds  have  been  held  fatal 
to  the  assignment,  because  indicating  a  fraudulent  intent  to 
hinder  and  delay  creditors.  D'lvernois  v.  Leavitt  (23  Barb.  63), 
is  directly  in  point.  In  that  case  the  assignments  contained 
provisions  allowing  the  assignee  to  withhold  the  distribution  and 
division  of  the  assets  for  any  length  of  time,  which  he,  in  his 
discretion,  might  think  proper.  In  declaring  the  assignments 
void  for  this  reason,  the  court  said  :  "  This,  if  carried  out,  gives 
him  a  coercive  power  over  the  creditors,  arming  him  with  the 
means  of  constraining  them  to  a  commutation  or  release  of 
their  claims.  It  is  in  a  great  measure  to  prevent  and  ignore 
such  a  design,  that  courts  of  justice  have  so  generally,  of  late, 
evinced  a  disposition  to  avoid  all  instruments  investing  the 
assignee  with  any  discretion  beyond  what  is  absolutely  in^ 
separable  from  the  performance  of  his  trust."  See  Storms  \{ 
Davenjport,  1  Sandf.  Oh.  135. 

§  209.  Directions  as  to  tlie  time  of  sale. — Creditors  are 
entitled  to  have  the  assigned  property  converted  into  money 
and  applied  to  the  payment  of  their  debts,  without  any  un- 
reasonable delay.  Meachem  v.  Stearns,  9  Paige,  406.  And 
any  provision  contained  in  an  assignment  which  shows  that  the 
debtor,  at  the  time  of  its  execution,  intended  to  prevent  such 
immediate  application,  will  avoid  the  instrument,  because  it 
shows  that  it  was  made  with  "  intent  to  hinder  and  delay  cred- 
itors in  the  collection  of  their  debts."  Brigham  v.  Tellinghast, 
13  N.  Y.  215,  220 ;  s.  c.  15  Barb.  618.  Thus  in  Woodburn  v. 
Mosher  (9  Barb.  255),  where  the  assignees  were  authorized  to 
convert  the  premises  into  money  "  within  convenient  time  as  to 
them  shall  seem  meet,"  this  clause  was  held  to  render  the  as- 
signment void  ;  and  in  Murphy  v.  Bell  (8  How.  468),  where  the 
same  language  was  employed,  it  was  held  equally  fatal.  But 
these  cases  probably  carried  the  rule  of  an  adverse  construction 
too  far  (see  ante,  §  1 93).  In  Benedict  v.  Huntington  (32 IST.  Y. 
219,  227),. where  substantially  the  same  language  was  held  to  be 


18S  GEiTIEAL  A35IGSMES-T3.  [CH.  XTV. 

unobjectionable,  and  the  kter  cases  in  the  Coort  of  Appeals,  a 
rule  of  construction  more  favorable  to  the  validity  of  the  in- 
strument appears  to  liare  been  adopted.  In  Ogden  v.  Peters 
(21  X.  T.  23),  where  the  provision  was  to  convert  the  property 
"  into  cash  as  soon  as  the  same  maj  conveniently  and  properly 
be  done,"  this  language  vras  considered  harmless,  as  conferring 
no  power  or  direction  ontside  of  the  duty  of  the  assignee  to  go 
on  at  once  and  convert  the  estate,  and  pay  the  debts.  In  Griffin 
V.  Marqnardt  (21  X.  Y.  121),  where  the  direction  was  '•  to  sell 
the  property  without  delay  for  the  best  price  that  can  be  pro- 
cured,'" it  was  held  that  a  fair  interpretation  of  this  language 
was,  that  the  assignee  should  proceed  to  sell  and  convert  the  as- 
signed property  into  money  without  unnecessai-y  or  unreason- 
able delay  ;  although  it  is  declared  tliat  if  the  direction  operated 
to  vest  any  discretionaiy  power  in  the  assignee  not  legally  inci- 
dent to  his  trust,  nor  to  be,  on  the  application  of  creditors,  at 
all  times  controlled  by  the  court,  it  would  be  tLe  duty  of  the 
court  to  pronounce  the  assignment  fraudulent. 

In  Jessup  V.  Hulse  (21  X.  Y.  16S),  the  assignee  was  em- 
powered "  to  sell,  dispose  of  and  convey  the  said  real  estate  and 
personal  property  at  such  time  or  times,  and  in  such  manner  as 
shall  be  most  conducive  to  the  interests  of  the  creditors  of  the 
said  party  of  the  first  part,  and  convert  the  same  into  money  as 
soon  as  may  be  consistent  with  the  interests  of  said  creditors." 
This  provision  was  held  to  be  but  a  mere  affirmance  of  the  legal 
obligations  of  the  assignee,  and  therefore  did  not  affect  the 
validity  of  the  instrument. 

In  Townsend  v.  Steams  (32  X.  Y.  209\  the  assignee  was 
clothed  with  full  power  "  to  sell  and  dispose  of  the  assigned 
premises  at  such  time  or  times,  and  in  such  manner  as  to  him 
may  seem  to  be  most  for  the  benefit  and  advantage  of  the  cred- 
itors." It  was  held  that  this  provision  was  free  from  all  objec- 
tion. And  see  Wilson  v.  Robertson,  21  X.  Y.  5S7  ;  Bdlows  v. 
Partridge,  19  Barb.  176  ;  Clapp  v.  Uiliii,  16  How.  Pr.  oSl. 

§  210.  Provisions  as  to  the  mode  of  sale. — The  general  prin- 
ciples wliich  are  apphcable  to  provisions  in  reference  to  the 
time  of  sale  apply  equally  to  provisions  in  reference  to  the 
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manner  of  sale.  The  assignment  must  contain  no  provision 
which  conflicts  with  the  obligations  conferred  by  law  upon  the 
assignee.  He  is  bound  to  bring  the  property  to  sale  in  the 
manner  most  advantageous  to  creditors,  and  this  may  be  either 
at  public  auction  or  at  private  sale.  Hence  a  provision  in  the 
assignment  which  authorizes  him  to  sell  the  property  "  at  public 
or  private  sale,  as  he  shall  deem  most  beneficial  to  the  interest 
of  the  creditors,"  is  not  objectionable.*  Halstead  v.  Oordon, 
34  Barb.  422. 

But  a  restriction  in  the  assignment  requiring  the  assignees 
to  sell  at  public  sale  may  render  the  assignment  null  and  void, 
especially  where,  taken  in  connection  with  other  circumstances, 
it  shows  that  the  object  of  the  whole  transaction  was  to  coerce 
or  persuade  the  creditors  into  a  settlement.  Worh  v.  Ellis,  50 
Barb.  512.  And,  doubtless,  if  by  the  terms  of  the  assignment 
itself  the  assignee  was  directed  to  delay  the  sale  of  the  prop- 
erty, so  as  to  dispose  of  it  at  retail,  that  would  be  a  fraud  upon 
creditors.     Hart  v.  Crane,  7  Paige,  37. 

* 
§  211.  Authority  to  sell  on  credit. — It  has  been  frequently 
decided  that  an  express  power  reserved  in  the  asssignment  to 
the  assignee  to  sell  on  credit  will  vitiate  the  assignment. 
Nicholson  V.  Leavitt,  6  N.  Y.  510  ;  10  Id.  591 ;  rev'g  s.  c.  4 
Sandf.  252 ;  Burdich  v.  Post,  6  N.  T.  622  ;  affi'g  12  Barb.  168  ; 
Oriffin  V.  Barney,  2  JST.  Y.  365  ;  Porter  v.  Williams,  9  IST.  Y. 
142 ;  Papalee  v.  Stewart,  27  IST.  Y.  310  ;  Wilson  v.  Robertson, 
21  N.  Y.  587 ;  OaUs  v.  Andrews,  37  K  Y.  657  ;  Houghton  v. 
Westervelt,  Seld.  Notes,  147 ;  Morrison  v.  Brand,  5  Daly,  40  ; 
jyivernois  v.  Leavitt,  23  Barb.  63 ;  Whitney  v.  Krows,  11 
Barb.  198. 

A  contrary  opinion  was  expressed  by  the  chancellor  in 
Rogers  v.  De  Forest  (7  Paige,  278) ;  but  the  authority  of  that 
•case  must  be  regarded  as  overruled  by  the  cases  cited  above. 

The  ground  of  this  rule  is  well  expressed  by  Mr.  Justice 
Bronson  in  Barney  v.  Griffin  (2  N.  Y.  365,  371).  An  insolvent 
debtor  cannot,  under  color  of  providing  for  creditors,  place  his 
property  beyond  their  reach  in  the  hands  of  trustees  of  his  own 
selection,  and  take  away  the  right  of  the  creditors  to  have  the 
property  converted  into  money  for  their  benefit  witlioat  delay. 
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They  have  the  right  to  determine  for  themselves  whether  the 
property  shall  be  sold  on  credit ;  and  a  conveyance  which  takes 
away  that  right  and  places  it  in  the  hands  of  the  debtor,  or  of 
trustees  of  his  own  selection,  comes  within  the  very  words  of 
the  statute  ;  it  is  a  conveyance  to  hinder  and  delay  creditors, 
and  cannot  stand." 

An  assignment  which  withholds  from  the  assignee  any  dis- 
cretion to  sell  the  trust  property  on  credit,  and  requires  it  to  be 
sold  only  for  cash,  is  not  void  for  that  reason.  Carpenter  v. 
Underwood,  19  JST.  T.  620  ;  Orant  v.  Chapman,  38  N.  Y.  293 ;. 
Stein  V.  Fisher,  32  Barb.  198 ;  Van  Jiossicm  v.  Walker,  11 
Barb.  237.     In  the  case  last  cited  it  is  said : 

"It  may  be  that  such  a  provision  is  an  unwise  one,  and  one 
that  ought  not  be  countenanced  ;  and  when  there  are  any  cir- 
cumstances which  go  to  show  that  a  forced  sale  was  intended,  to 
the  injury  of  the  creditors,  it  ought  to  be  taken  into  considera- 
tion as  an  important  item  of  evidence,  which,  in  connection 
with  the  other  circumstances,  would  justify  this  court  in  setting 
aside  the  assignment.  But  it  seems  to  me  that  this  is  all  the 
effect  which  should  be  given  to  such  a  provision."   Edwards,  J. 

"Where  it  can  be  fairly  inferred  from  the  language  of  the 
assignment,  that  it  was  the  intention  of  the  assignor  to  confer 
upon  the  assignee  a  power  to  sell  on  credit,  it  will  be  equally 
fatal  to  the  assignment.  The  construction  of  the  language  em- 
ployed in  assignments  has  given  rise  to  much  discussion  as  to 
when  an  authority  to  sell  on  credit  will  be  inferred.  In 
Meachem  v.  Stearns  (9  Paige,  398),  where  an  assignment  di- 
rected the  trustee  to  sell  the  trust  property  at  such  reasonable 
times  as  shall  seem  proper  to  him,  it  was  held  that  he  was  not 
authorized  to  sell  the  property  at  retail  and  on  credit,  nor  to 
send  it  to  agents  to  be  sold  on  commission. 

In  Whitney  v.  Krows  (11  Barb.  198),  where,  by  the  terms 
of  the  assignment,  the  assignees  were  authorized  "  to  sell  and 
dispose  of  the  property  upon' such  terms  and  conditions  as,  in 
their  judgment,  may  appear  best  and  most  for  the  interest  of 
the  parties  concerned,  and  convert  the  same  into  money,"  it  was 
held  that  the  discretion  conferred  upon  the  assignees  was  a  dis- 
cretion to  sell  upoa'  lawful  terms,  and  since  a  sale  on  credit  is 
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unla-w'f ul,  it  was  not  to  be  inferred  tliat  such  authority  was  in- 
tended. It  is  said  that  a  fair  construction  of  the  whole  pro- 
vision is  that  the  trustees  are  to  exercise  their  judgment  as  to 
the  manner  of  sale,  hut  when  they  sell  they  are  to  receive  the 
money.  They  are  to  convert  the  property  into  money  not  into 
debts. 

But  in  Moir  v.  Brown  (14  Barb.  39,  51),  where  the  same 
language  was  used  in  the  assignment,  Mr.  Justice  Hand  said  : 
"  This  language  certainly  gives  a  broad  discretionary  power  ; 
sufficient,  in  an  ordinary  power  of  attorney,  to  sustain  a  sale  on 
credit."  The  assignment,  however,  was  declared  void  upon 
other  grounds. 

In  Schufeldt  v.  Abernethy  (2  Duer,  533),  where  the  author- 
ity to  the  assignee  was  to  sell  the  assigned  property  on  such 
terms  and  conditions  as,  in  his  judgment,  might  be  deemed  best, 
it  was  held,  on  the  authority  of  Nicholson  v.  Leavitt  (6  N.  T. 
510 ;  rev'g  4  Sandf.  252),  that  the  assignment  was  fraudulent 
and  void  on  its  face,  because  conferring  upon  the  assignee  a 
discretionary  power  to  sell  on  credit.  To  the  same  effect  is 
Lyons  V.  Platner  (11  E".  Y.  Leg.  Obs.  87).  In  ISTicholson  v. 
Leavitt,  however,  there  was  an  express  authority  to  sell  on 
credit.  The  language  of  the  assignment  was  to  sell  "  for  cash 
or  on  credit,  or  partly  for  cash  and  partly  upon  credit." 

This  difference  in  the  language  was  noticed,  but  the  court 
were  of  opinion  that  the  discretion  conferred  upon  the  assignees 
was  one  which,  by  a  necessary  implication,  conveyed  the  power 
to  sell  on  credit. 

In  Kellogg  V.  Slauson  (15  Barb.  56),  in  the  Supreme  Court, 
substantially  the  same  language  was  held  to  be  unobjectionable. 
It  was  held  that  the  words  employed  could  be  fully  satisfied 
short  of  conferring  a  power  to  sell  on  credit.  And  this  opinion 
was  sustained  on  appeal  fo  the  Court  of  Appeals  (11  N.  T.  302). 
And  to  the  same  effect  are  Southworth  v.  Sheldon,  1  How.  Pr. 
414,  and  Clark  v.  Fuller,  21  Barb.  128  ;  Nichols  v.  MoEwen, 
21  Barb.  65;  affi'd  17  N.  Y.  22;  Wilson  v.  Robertson,  21  IST. 
Y.  587 ;  Benedict  v.  Huntington,  32  N.  Y.  219  ;  s.  c.  19  How. 
Pr.  350 ;  Townsend  v.  Stearns,  32  Id.  209. 
I  In  Brigham  v.  Tellinghast  (15  Barb.  618),  where  the  as- 
signee was  directed  to  convert  "  all  and  singular  the  premises 
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and  estate  aforesaid  into  money  or  available  mea7is"  the  court 
at  general  term  were  of  opinion  that  the  words  "available 
means "  signified  means  suitable  for  the  purpose  described,  to 
wit,  the  payment  of  debts,  and  therefore  was  unobjectionable. 
But  on  appeal  to  the  Court  of  Appeals,  the  judgment  of  the 
Supreme  Court  was  reversed  on  the  ground  that  the  clause  re- 
ferred to  necessarily  conferred  a  power  upon  the  assignee  to 
convert  the  assigned  property  into  securities  which  were  not 
money. 

And  in  Bellows  v.  Partridge  (19  Barb.  176),  where  the  trust 
was  to  convert  the  assigned  property  into  money  by  sale,  either 
public  or  private,  as  soon  as  reasonably  practicable  with  due  re- 
gard to  the  rightful  interests  of  the  parties  concerned,  this  was 
held  not  to  authorize  a  sale  on  credit.  This  case,  however, 
turned  principally  upon  the  supposed  authority  to  delay  the  sale 
of  the  property,  and  falls  among  the  class  of  cases  to  which  we 
have  previously  referred.     See  ante,  §  209. 

The  principle  which  courts  have  adopted  in  construing  the 
language  of  assignments  in  the  particular  as  to  which  we  are 
now  inquiring,  is  well  illustrated  by  the  case  of  Rapalee  v. 
Stewart  (27  N.  Y.  310).  There  the  language  was  "  to  convert 
into  cash  or  otherwise  dispose  of  to  the  best  advantage."  These 
words  clearly  conferred  a  discretion  to  dispose  of  the  property 
otherwise  than  for  cash.  They  conferred, not  merely  a  discre- 
tion to  act  inside  the  rules  of  law,  but  a  discretion  to  exceed 
the  limits  which  the  law  allows  in  the  execution  of  such]  trusts. 
They  were  consequently  declared  fatal  to  the  validity  of  the 
assignment.  \'^-> 

§  212.  Power  to  declare  future  preferences. — An  assign- 
ment which  reserves  to  the  assignor  the  right  to  give  future 
preferences  is  fraudulent  and  void.  The  same  is  the  case  if  the 
assignee  be  empowered  to  give  future  preferences.  Boardman 
v.  Ealliday,  10  Paige,  223 ;  Bamum  v.  Hempstead,  7  Id.  568 ; 
Averill  v.  Loucks,  6  Barb.  470 ;  Sheldon  v.  Dodge,  4  Den.  217 ; 
Strong  v.  Skinner,  i  Barb.  546 ;  Kircheis  v.  Sohloss,  49  How. 
Pr.  284 ;  Orover  v.  Wdkeman,  4  Paige,  24 ;  s.  o.  11  Wend.  187, 
203. 

"  The  reason,"  says  Mr.  Justice  Van  Yorst,  in  Kircheis  v. 
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Scliloss  {supra),  "  why  the  reeervation  of  such  power  in  the  as- 
signors is  fraudulent,  is  obvious.  The  debtor,  in  such  an  assign, 
ment,  puts  his  property. beyond  the  reach  of  hie  creditors,  and 
yet  reserves  the  right  to  control  the  manner  of  its  distribution 
among  them,  which  control  would  enable  him  to  exact  from 
them  such  terms  as  he  might  choose  to  offer."  And  somewhat 
similar  language  is  employed  by  Chancellor  Walworth  in  Board- 
man  V.  Halliday  {supra).  He  says :  "  One  very  serious  objec- 
tion to  such  an  assignment  is  that  none  of  the  creditors  among 
whom  such  preferences  are  to  be  given,  can  ever  know  what 
their  rights  are,  under  the  assignment,  where  the  fund  is  insuf- 
ficient to  pay  all  the  debts ;  so  as  to  render  it  safe  for  them  to 
attempt  to  assert  those  rights  in  any  suit  or  proceeding.  For  if 
any  one  of  such  creditors  should  institute  a  suit  to  compel  the 
assignees  to  account,  and  pay  over  the  trust  fund  as  directed  by 
the  assignment,  such  assignees  would  unquestionably  exercise 
the  discretion  of  preferring  other  creditors  to  him.  *  *  *  The 
effect  of  the  assignment,  therefore,  is  to  place  the  creditors 
directly  within  the  power  of  the  assignees,  and  to  compel  them 
to  acquiesce  in  such  terms  as  the  assignees  may  think  proper  to 
prescribe,  as  the  only  condition  upon  which  they  can  get  any 
part  of  the  proceeds  of  the  property  of  their  debtor." 

§  213.  Power  to  compound  with  creditors. — A  provision 
in  an  assignment  which  gives  an  assignee  full  power  and  liberty 
to  compound  with  all  or  any  of  the  creditors  in  such  manner 
and  upon  such  terms  as  they  shaU  deem  proper,  but  so  as  not  to 
interfere  with  or  depart  from  the  order  of  preference  established 
.in  the  assignment,  does,  in  effect,  perpetuate  the  right  of  giving 
preferences  by  vesting  in  the  assignees  an  arbitrary  power  of 
compounding  with  any  one  of  the  creditors  upon  such  terms  as 
they  may  think  proper.  Such  a  provision,  therefore,  cannot  be 
sustained.  Graver  v.  Wakeman,  i  Paige,  24;  s.  c.  11  Wend. 
187,  203.  In  Van  Nest  v.  Yoe  (1  Sandf.  Oh.  4,  5),  where  it 
was  provided  in  the  assignment  as  follows :  "  nothing,  (however, 
hereinbefore  contained,  shall  be  considered  as  restricting  or  pre- 
venting "  the  assignee  "  from  liquidating  or  compounding  with 
any  of  the  creditors  by  making  or  assigning  or  transferring  any 
13 
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of  the  ehoses  in  action,  debts  or  accounts  due  to  the  assignors  ;  " 
the  court  refused  to  infer  a  fraudulent  intent  from  this  clause. 


§  214.  Power  to  compound  debts  due  the  assignor. — When 
the  authority  is  to  compound  claims  due  to  the  assignor,  there  is 
no  necessary  implication  of  fraudulent  intent.  So  where  the 
assignee  in  the  collection  of  the  debts  was  authorized,  in  the 
exercise  of  a  sound  discretion,  to  compromise  such  as  were 
doubtful  by  receiving  a  part  of  the  money  due,  this  clause  was 
held  to  be  unobjectionable.  Dow  v.  Plainer,  16  'N.  Y.  562. 
And  where  the  assignees  were  authorized  "  to  compromise  all 
bad  and  doubtful  claims,"  it  was  held  that  this  clause  was  not  of 
itself  evidence  of  a  fraudulent  intent.  JBingham,  v.  Tillinghast, 
15  Barb.  618.  And  a  similar  conclusion  was  reached  where  the 
direction  to  the  assignee  was  to  compound,  compromise,  and 
settle  the  claims  assigned,  in  his  discretion.  Bellows  v.  Part- 
ridge, 19  Barb.  176.  But  some  doubt  as  to  the  validity  of  such 
provisions  was  suggested  in  the  case  of  Murphy  v.  Bell  (8  How. 
Pr.  468). 

Such  provisions  are  unnecessary.  The  assignee  may  be  au- 
thorized under  the  provisions  of  the  Act  of  187T,  in  a  proper 
case,  to  compromise  or  compound  any  claim  or  debt  belonging 
to  the  estate,  upon  application  to  the  county  court.  Laws  of 
1877,  ch.  466,  §  23.     See  post,  Chap.  XXIII.  ^ ,    ,  ^   _^uj 

§  215.  Power  to  pa/y  taxes,  insurance  and  rent. — When 
I  part  of  the  property  assigned  is  real  estate,  the  assignment  is 
not  rendered  void  by  a  direction  to  pay  rents,  taxes  and  assess- 
ments, which  may  become  due  before  the  lands  can  be  sold,  as 
this  may  be  presumed  to  have  been  intended  for  the  benefit  of 
creditors,  where  an  immediate  sale  is  contemplated,  and  there 
is  no  proof  of  fraud.     Morrison  v.  Atwell,  9  Bosw.  503. 

A  direction  in  an  assignment,  that  the  assignee  should  pay 
the  rents  and  taxes  on  the  real  estate  until  sold,  is  a  necessary 
power  to  preserve  the  property,  and  the  assignee  would  have 
been  authorized  to  do  it,  if  the  authority  had  not  been  included 
in  the  instrument  itself.  Van  Dine  v.  Willett,  38  Barb.  319  ; 
B.  c.  24  How.  206. 

An  assignment  will  not  be  rendered  invalid  because  it  con- 
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tains  a  proTision  authorizing  the  assignees  to  effect  an  insurance 
upon  a  portion  of  the  assigned  property,  and  to  keep  good  an 
insurance  already  existing,  upon  another  portion  of  the  prop- 
erty, so  long  as  in  their  judgment  it  shall  be  necessary.  Whit- 
ney V.  Krows,  11  Barb.  198.  And  in  the  same  case,  it  was  held 
that  an  assignment  was  not  vitiated  by  a  provision  authorizing  the 
assignees,  if  they  shall  deem  it  necessary,  to  pay  the  interest  on 
a  mortgage  which  is  a  prior  lien  upon  the  assigned  property, 
and  the  principal  and  interest  on  another  mortgage,  if  they 
shall  deem  it  for  the  interest  of  the  creditors  to  do  so. 

And  where  an  assignment  by  copartners  authorized  the  as- 
signee to  pay  the  rents,  taxes  and  assessments  on  the  separate 
property  of  the  individual  copartners,  it  was  held  that  this 
would  not  confer  an  authority  to  make  the  payments  out  of  the 
partnership  funds.     Eyre  v.  Beebe,  28  How.  Pr.  333. 

§  216.  Fower  to  employ  agents,  attorneys,  <&g. — A  general 
signment  is  not  rendered  fraudulent  and  void  on  its  face  by  a 
provision  authorizing  the  assignee  "  to  employ  suitable  agents 
at  a  reasonable  compensation,  to  be  paid  out  of  the  effects  as- 
signed, and  generally  to  adopt  such  measures  in  relation  to  the 
settlement  of  the  estate  as  will,  in  his  judgment,  promote  the 
true  interest  thereof."  The  discretion  conferred  by  such  a  pro- 
vision will  not  be  construed  to  mean  a  discretion  unlimited  by 
the  rules  df  la^w,  but  one  to  be  kept  within  the  legal  limits. 
Mann  v.  Witbech,  17  Barb.  388 ;  Jacobs  v.  Bemsen,  36  N".  Y. 
668 ;  Casey  v.  Janes,  37  N.  Y.  608  ;  Van  Dine  v.  Willett, 
38  Barb.  319 ;  s.  c.  24  How.  Pr.  206.  So  an  authority  to  em- 
ploy an  attorney.  Yan  Dine  v.  Willett,  supra  /  Jacobs  v.  Rem- 
sen,  supra. 

But  a  provision  authorizing  the  payment  of  "a  reasonable 
counsel  fee "  to  the  assignee,  a  lawyer,  in  addition  to  the  ex. 
penses  and  commissions  for  executing  the  trust,  is  illegal,  and 
renders  the  assignment  void.  Nichols  v.  McEwen,  17  N.  Y. 
22  ;  affi'g  21  Barb.  65. 

§  217.  Provisions  exempting  assignee  from  liability. — 
"  Every  provision  in  an  assignment,  which  exempts  the  assignee 
from  any  liability  that  he  would  by  law  be  subjected  to  as  as- 
signee, is  of  itself  a  badge  of  fraud."  Sandford,  J.,  in  Litch- 
field V.  White,  3  Sandf.  545. 
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Thus,  an  assignment  containing  a  clause  that  the  assignee 
shall  not  be  liable  or  accountable  for  any  loss  that  might  be 
sustained  by  the  trust  property  or  the  proceeds  thereof,  unless 
the  same  should  happen  by  reason  of  the  gross  negligence  or 
willful  misfeasance  of  the  assignee,  is  void.  Litchfield  v. 
White,  1  N.  Y.  438  ;  affi'g  3  Sandf.  545. 

Where  it  is  provided  in  an  assignment  that  the  assignee 
shall  not  be  accountable,  except  for  gross  neglect  and  willful 
misfeasance,  and  only  for  property  that  may  come  to  his  hands 
and  under  his  control,  the  legal  inference  is  that  the  assignment 
is  made  with  a  fraudulent  intent.  Olmstead  t.  Herrich,  1  E. 
D.  Smith,  310.  And  see  Metcalf  v.  Yan  Brunt  (37  Barb.  621), 
where  a  similar  provision  was  assumed  to  avoid  the  instrument. 

The  ground  of  this  rule  is  stated  by  Mr.  Justice  Daly,  in 
Olmstead  v.  Herri ck,  supra,  as  follows  :  "  When  a  man  in  fail- 
ing circumstances  assigns  his  property  in  trust  for  the  payment 
of  his  debts,  he  is  bound  to  select  an  assignee  that  will  do  all  that 
the  law  requires  of  a  trustee,  in  respect  to  the  rights  of  those 
that  have  a  beneficial  interest  in  the  property  assigned.  When 
the  debtor,  therefore,  absolves  his  assignee  from  the  exercise  of 
that  care  and  diligence  essential  to  the  due  administration  of 
the  trust — when  he  consents  that  he  shall  be  released  from  aU 
liability,  except  when  he  is  guilty  of  willful  misfeasance  or 
gross  neglect, — that  is,  that  he  shall  not  be  answerable  for  any 
losses  that  may  be  occasioned  by  his  want  of  ordinary  caution, 
his  inexcusable  mistakes,  or  any  act  of  negligence  which  is  not 
gross  in  degree,  the  debtor  does  that  which  he  has  no  right  to 
do.  It  is  urged  that  as  the  condition  is  repugnant  to  the 
policy  of  the  law,  the  assignee  would,  notwithstanding  its  ex- 
istence, continue  liable  for  the  want  of  ordinary  care  and  dili- 
gence. Upon  this  point,  however,  I  think  that  creditors  com- 
ing in  under  this  assignment,  and  ^claiming  the  benefit  of  its 
provisions,  would  be  bound  by  the  stipulation  upon  'which  the 
assignee  accepted  the  trust."  See  Jewett  v.  Woodward,  1  Edw. 
195,  197. 

Where  the  assignment  contains  a  provision  that  the  assign- 
ees should  not  be  accountable  for  the  defalcation  of  any  clerk 
employed  by  the  assignors,  it  will  be  void.  Van  Nest  v.  Yoe, 
1  Sandf.  Ch.  4. 
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In  Jacobs  v.  Allen  (18  Barb.  4wj,  where  the  assignment 
provided  that  the  trustee  should  not  be  answerable  for  the  acts, 
neglects  or  defaults  of  any  attorney  or  agent  that  they  might 
appoint,  nor  for  any  misfortune,  loss  or  damage  which  might 
happen  without  their  willful  default,  but  this  provision  was 
followed  by  an  express  covenant  on  the  part  of  the  assignees,  to 
accept  the  trust  and  to  act  faithfully  and  justly  in  the  execution 
of  the  same.  It  was  held  that  these  clauses  construed  together 
did  not  render  the  assignment  fraudulent  upon  its  face.  In 
Casey  v.  Janes  (37  N.  Y.  608),  it  is  said  that  it  is  usual  to  insert 
in  an  assignment,  more  for  the  protection  of  the  assignee 
against  liability  for  demands  against  insolvent  and  irresponsible 
parties  than  for  any  other  purpose,  a  clause  exonerating  the  as- 
signee from  liability  to  account  for  debts  which  he  is  unable  to 
collect,  and  such  a  clause  does  not  vitiate  the  assignment. 

§  218.  Power  to  defend  suits  mid  to  pay  costs. — An  assign- 
ment by  an  insolvent  debtor,  which  provides  for  the  payment 
of  all  costs  and  expenses  necessarily  incurred  by  the  assignor, 
in  defending  any  suits  that  might  be  instituted  against  him  by 
any  creditor  or  oth^r  person,  for  anything  growing  out  of  the 
assignment,  or  in  any  way  connected  with  it,  is  fraudulent  as 
against  creditors.     Mead  v.  Phillips,  1  Sandf.  Ch.  83. 

It  is  a  fraud  upon  the  creditors  to  authorize  the  assignee  to 
employ  the  proceeds  of  the  assigned  property  in  defending 
suits  which  may  be  brought  against  the  assignor  by  his  credit- 
ors, to  recover  their  several  debts.  Planck  v.  Schermerkorn,  3 
Barb.  Ch.  644;  levy's  Accounting,  1  Abb.  N.  C.  177,  181. 
But  an  authority  to  the  assignee  "  to  commence,  continue,  main- 
tain and  prosecute  to  effect,  and  also  to  defend  all  actions  at 
law  and  equity,  and  other  proceedings  which  they  may  deem 
necessary  to  the  execution  of  the  said  trust,"  confers  upon  the 
assignees  a  discretionary  power  to  defend  suits,  which  they  would 
exercise  at  their  peril  as  between  themselves  and  the  creditors 
interested.     Van  Nest  v.  Yoe,  1  Sandf.  Ch.  4. 

§  219.  Tower  to  lease'  or  mortgage. — A  power  to  lease  or 
mortgage  the  assigned  estate,  is  void.  Planch  v.  Schermer- 
horn,  3  Barb.  Ch.  644  ;  Darling  v.  Rogers,  22  "Wend.  483 ;  s.  c. 
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as  Rogers  v.  De  Forest,  7  Paige,  272.  The  only  trust  which 
can  be  created  in  real  property,  for  creditors,  is  a  trust  to  sell. 
1  R.  S.  728,  §  55.  But  an  attempt  to  create  a  void  trust,  to 
lease  or  mortgage,  does  not  invalidate  the  whole  instrument, 
the  legal  trust  only  is  ineffectual.  DarUng  v.  Rogers,  22 
Wend.  483 ;    Van  Nest  v.  Toe,  1  Sandf.  Ch.  4. 


CHAPTEE  XY. 

FRAUD   FROM   EXTRINSIC   CIRCUMSTANCES. 

§  220.  In  general, — In  the  previous  chapter  attention  has 
been  called  to  those  provisions  appearing  upon  the  face  of  the 
assignment,  which  have  been  brought  into  question  before  the 
courts  as  indicating  a  fraudulent  intent  on  the  part  of  the  as- 
signor. The  object  of  the  present  chapter  is  to  consider  those 
matters  which,  taken  in  connection  with  the  assignment,  but 
not  necessarily  appearing  upon  its  face,  will  furnish  evidence  of 
a,  similar  fraudulent  intent. 

§  221.  Incidental  delay. — Conveyances  made  with  the  "  in- 
tent to  hinder,  delay  or  defraud  "  creditors  are  void.  The  nec- 
essary eflfect  of  every  general  assignment,  even  where  the  cred- 
itors are  to  be  paid  pari  passu,  is  to  hinder  and  delay  creditors 
in  the  collection  of  their  debts.  Nicholson  v.  Leavitt,  4  Sandf. 
352,  284.  If  mere  hindrance  and  delay,  therefore,  avoided  an 
instrument  of  this  nature,  then,  of  course,  in  no  case  whatever 
could  it  be  upheld.  But  as  the  law  recognizes  and  upholds  such 
a  disposition  of  a  debtor's  property  when  it  is  in  other  respects 
without  taint,  it  is  palpable  that  the  mere  effect  of  hindrance 
and  delay  cannot  invalidate  the  conveyance.  But  the  delay 
mast  be  incidental,  and  necessary  to  the  existence  of  the  trust 
•or  the  exercise  of  the  power.  Nicholson  v.  Lea/vitt,  6  IsT.  Y. 
510,  515,  Gardiner,  J. ;  and  see  remarks  of  Duer,  J.,  in  s.  c, 
below,  4  Sandf.  252,  284 ;  and  Eyre  v.  Beehe,  28  How.  Pr.  333, 
Clark,  J. ;  Meaux  v.  Howell,  4  East,  1 ;  Wilder  v.  Winne,  6 
€ow.  284 ;  s.  c.  4  Wend.  100 ;  Picksiock  v.  LysUr,  3  M.  &  S. 
371 ;  Braddoch  v.  Watson,  9  Price,  6  ;  Stewart  v.  English,  6 
Ind.  1Y6.  Such  delay  is  common  to  all  the  creditors,  and  is  no 
more  the  subject  of  just  complaint  than  the  delay  unavoidably 
incident  to  the  extinguishment  of  claims  against  the  estate  of 
deceased  debtors.  Porter,  J.,  in  Tovmsend  v.  Stearns,  32  IST.  Y. 
S09,  213. 
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But  when  the  delay,  'instead  of  being  incidental,  is  the  pri- 
mary object  to  be  accomplished  by  the  creation  of  the  trust, 
then  the  intent  avoids  the  assignment.  Nicholson  v.  Leavitt, 
6  N.  Y.  510,  517.  And  this  will  be  the  result  even  when  the 
moral  intention  of  the  debtor  is  honest,  as  where  he  thinks  it 
would  be  better,  and  that  the  property  could  be  sold  more  ad- 
vantageously for  the  interests  of  the  creditors  at  a  future  time, 
and  for  this  primary  purpose  executes  an  assignment.  Eyre  v.. 
Beebe,  28  Plow.  Pr.  333. 

§  222.  Intent  to  obtain  time  to  effect  a  settlement. — 
Whether  the  mere  motive  or  expectation  of  the  debtor  in.  exe- 
cuting an  assignment  unaccompanied  by  an  improper  or  suspi- 
cious act,  and  manifested  by  no  objectionable  clause  in  the  as- 
signment, will  have  the  eflfect  to  vitiate  the  conveyance,  may 
well  be  doubted.  Whedbee  v.  Stewart,  40  Md.  414  ;  Bump  on 
Fraud.  Convey.  2d  ed.  349  ;  see  Eyre  v.  Beebe,  26  How.  Pr.  333. 

But  in  Keteltas  v.  Wilson  (36  Barb.  298),  where  the  debtor 
made  an  assignment  with  pfeferences  in  favor  of  bail  and  sure- 
ties, although  it  was  admitted  that  the  assignor  had  the  legal 
right  to  prefer  such  liabilities,  yet  where  it  appeared  that  the- 
preferences  were  given  to  produce  delay  and  to  enable  the 
debtor  to  compromise  with  his  creditors,  it  was  held  that  the 
assignment  was,  for  that  reason,  fraudulent  and  void.  And  in 
Work  V.  Ellis  (50  Barb.  512),  where  the  assignor  testified,  in 
efEect,  that  his  intention  in  making  the  assignment  was  to  ac- 
complish a  settlement,  and  he  was  corroborated  in  his  evidence 
by  the  assignee,  this  was  regarded  as  conclusive  evidence  of  an 
intent  to  hinder  and  delay  creditors.  But  in  GrifBn  v.  Mar- 
quardt  (21  N.  Y.  121),  where  the  assignor  testified  that  he  made 
the  assignment  for  the  purpose  of  gaining  time  to  pay  his  cred- 
itors, and  this  testimony  was  relied  on  as  showing  conclusively 
a  fraudulent  intent  to  hinder  and  delay  creditors,  the  court  held 
that  there  was  no  force  in  the  suggestion.  Mr.  Justice  Wright 
said  that  if  the  assignor  had  testified  unqualifiedly  that  his  "  sole 
purpose  in  making  the  assignment  was  to  gain  time  to  pay  his 
creditors,  it  would  not  have  been  so  conclusive  in  its  nature  as 
to  have  constrained  the  judge,  regardless  of  all  the  other  evi- 
dence, to  find  against  the  iona  fides  of  the  assignment."     The- 
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declaration  was  evidence  to  be  weighed  in  determining  the 
question  of  fraudulent  intent, 

§  223.  Intent  to  defeat  execution. — ^The  fact  that  an  assign- 
ment is  made  with  the  intent  to  prevent  the  assignor's  creditors 
from  getting  a  preference  by  execution,  does  not  tend  to  estab- 
lish any  fraudulent  purpose.  Welles  v.  Marsh,  30  N.  T.  344 ; 
Hauselt  v.  Vilmar,  2  Abb.  N.  C.  222  ;  Plaee  v.  Miller,  6  Abb. 
Pr.  N.  S.  178;  Wilder  v.  Winne,  6  Cow.  284;  Jackson  v.  Cor- 
nell, 1  Sandf.  Ch.  848.  Nor  will  a  threat  to  make  an  assignment, 
which  is  a  threat  to  do  a  perfectly  lawful  act,  furnish  evidence 
of  an  intended  fraiidulent  disposition  of  the  property.  Dicker- 
son  V.  Benham,  12  Abb.  Pr.  158  ;  s.  o.  20  How.  Pr.  343  ;  Wil- 
son V.  Britton,  6  Abb.  Pr.  97 ;  rev'g  s.  c.  Ibid  34.  But  in  GTash- 
erie  v.  Apple  (14  Abb.  Pr.  64),  where  the  debtor  threatened  that, 
if  sued,  he  would  make  an  assignment,  and  the  plaintiff  could 
not  get  anything,  and  he  would  do  business  under  somebody 
else's  name,  it  was  held  that  the  debtor  had  no  right  to  attempt 
to  coerce  creditors  into  giving  credit  from  fear  of  an  assign- 
ment which  should  cut  them  ofE,  and  that  an  attempt  to  do  so 
was  evidence  of  fraudulent  intent. 

In  this  connection  nmy  properly  be  considered  the  effect  of 
dilatory  proceedings  and  efforts  made  by  debtors  to  obtain  time 
to  execute  an  assignment  before  judgments  can  be  recovered 
and  executions  issued  against  their  property. 

Thus,  where  a  judgment  had  been  taken  against  a  firm  by 
default,  and  they  obtained  a  stay  of  proceedings  on  the  ground 
that  they  had  a  good  defense,  and  their  attorney  assured  the 
plaintiffs  that  in  the  meantime  the  firm  would  make  no  assign- 
ment, but,  pending  the  motion,  they  made  an  assignment  giving 
preferences,  and  preventing  the  plaintiffs  from  realizing  anything 
on  their  judgment,  it  was  held  that  the  assignment  was  void  as 
against  sUch  judgment  creditors,  being  made  with  intent  to  hin- 
der and  delay  them.  Jacques  v.  Greenwood,  12  Abb.  Pr.  232. 
This  case  was  distinguished  by  Sedgwick,  J.,  in  Hauselt  v. 
Yilmar  (2  Abb.  N.  C.  222,  227),  and  it  was  there  decided  that 
mere  dilatory  proceedings,  although  taken  in  view  of  an  antici- 
pated assignment,  will  not  defeat  a  subsequent  assignment  exe- 
cuted in  good  faith. 
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§  224.  Fraud  on  tlie  part  of  the  assignee. — In  determining 
the  validity  of  an  assignment  made  by  a  debtor,  the  intent  of 
the  assignor  is  the  material  consideration.  Honesty  of  purpose 
in  the  assignee  is  not  the  test.  Wilson  v.  Forsyth,  24  Barb. 
105.  And  although  the  assignees  are  free  from  all  imputation 
of  participating  in  the  fraudulent  designs,  and  are  themselves 
hona  fide  creditors  of  the  assignor,  and  are  to  take  the  entire 
avails  of  the  assigned  property  to  pay  their  preferred  debts, 
nevertheless,  a  fraudulent  intent  on  the  part  of  the  assignors  to 
hinder,  delay  or  defraud  creditors  will  render  the  assignment 
void.  Itathbun  v.  Plainer,  18  Barb.  272.  This  case  is  said  to 
have  been  affirmed  in  the  Court  of  Appeals.  See  Peck  v. 
Grouse,  46  Barb.  151,  157.  So,  in  Cuyler  v.  McCartney  (40  N. 
r.  221),  it  was  said  by  Mr.  Justice  "Woodruff,  that  if  the  intent 
was  fraudulent,  the  assignees,  however  free  from  fraud  them- 
selves, are  not  hona  fide  purchasers,  but  are  affected  by  the 
fraudulent  intent  of  the  assignor  And  uppn  this  point,  see 
also  Origin  v.  Marquardt,  17  N.  Y,  28 ;  Work  v.  Ellis,  50 
Barb.  512;  Mead  v.  Phillips,  1  Sandf.  Ch.  83  ;  see  also  Sands 
V.  Hildreth,  14  Johns.  493 ;  Waterhury  v.  Sturtevant,  18 
Wend.  353.  And  in  Putnam  v.  Hubbell  (42  K  Y.  106,  114), 
it  is  said  that  the  intent  of  the  assignors  to  hinder,  delay  and 
defraud  creditors  is  enough  to  avoid  the  assignment  as  against 
them,  irrespective  of  the  intention  of  the  assignees  in  accepting 
the  trust  or  their  good  faith  in  its  execution.  The  assignees 
are  not  to  be  regarded  as  purchasers,  and  the  assignment  cannot 
be  sustained,  if  the  intention  of  the  assignors  in  making  it  was  to 
defraud  creditors,  although  the  assignees  acted  with  entire  hon- 
esty and  good  faith.  Yoluntary  assignments  for  creditors  dif- 
fer in  this  respect  from  conveyances  to  a  vendee  for  value.  In 
the  latter  case,  although  the  vendor  may  make  the  transfer 
with  the  intent  to  hinder,  delay  and  defraud  creditors,  that  will 
not  affect  the  title  of  the  purchaser,  unless  he  had  previous  no- 
tice of  the  fraudulent  intent.  Puhl  v.  Philips,  48  ]!^.  Y.  125  ; 
rev'g  2  Daly,  45  ;  Jaeger  v.  Kelly,  52  JST.  Y.  274 ;  Dudley  v. 
Danforth,  61  N.  Y.  626. 

§  225.  Solvency  of  tlie  assignor. — Although  a  debtor  as- 
sign all  or  a  portion  of  his  property  when  he  believes  himself 
to  be  solvent,  this  will  not  invalidate  the  instrument.    Ogden  v. 
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Peters,  21  N.  Y.  23  ;  s.  o.  15  Barb.  560.  An  intent  to  hinder 
and  delay  creditors  cannot  be  inferred  from  the  solvency  any 
more  than  from  the  insolvency  of  the  debtor.  The  contrary 
doctrine,  however,  was  maintained  in  Van  Nest  v.  Yoe,  1 
Sandf .  Oh.  1 ;  Plrnich  v.  Schermerhorn,  3  Barb.  Ch.  644.  In 
Kokenbaugh  v.  Hubbell  (5  Law.  Eep.  N.  S.  95  ;  s.  c.  1 5  Barb. 
563,  note),  it  was  said  that  the  true  rule  in  such  cases  is,  that  a 
purpose  to  delay  creditors  would  avoid  an  assignment  when  the 
sacrifice  was  sought  to  be  prevented  by  the  debtor  himself,  so 
as  to  enable  him  to  realize  something  by  way  of  a  surplus  or 
otherwise,  but  not  where  the  sole  and  primary  intent  was  to 
enable  all  the  creditors  to  realize  their  entire  demands,  and  pre- 
vent loss  or  injury  to  any  one.  It  was  also  held  in  that  case, 
that  where  a  man  has  ample  means  to  pay  all  his  debts  in  cash, 
there  can  be  no  reason  for  making  an  assignment  with  prefer- 
ences, except  for  the  purpose  of  delaying  creditors,  and  that 
such  an  assignment  would  be  void.  The  case  would  be  differ- 
ent, however,  when  a  debtor  has  sufficient  property  to  pay  all 
his  debts  at  its  cash  value,  but  is  unable  to  pay  in  cash  as  his 
debts  become  due,  and  his  property  is  in  danger  of  being  sacri- 
ficed by  some  of  his  creditors. 

In  the  case  of  Livermore  v.  Northrup  (44  N.  T.  lOY),  Com- 
missioner Leonard  expressed  the  opinion  that  when  the  assets 
were  clearly  in  excess  of  the  liabilities  of  the  debtor  to  a  large 
extent,  it  might  raise  a  presumption  of  an  intent  to  hinder  and 
delay  creditors  in  the  collection  of  their  just  demands,  and 
amount  to  apritna  facie  case  of  fraud  ;  but  in  that  case  it  was 
held  that  the  facts  warranted  no  such  conclusion.  And  see  re- 
marks of  Roosevelt,  J.,  in  Ely  v.  Cooh,  18  Barb.  612,  614 ; 
Johnson  v.  Rogers,  15  N.  B.  K.  1,  2. 

§  22G.  Tlie  fraud  in  the  assignment  must  he  at  the  time  of 
its  making. — The  assignment  like  every  other  instrument  is 
good  or  bad  at  the  time  of  its  making.  If  it  is  valid  in  its  crea- 
tion, no  subsequent  fraudulent  or  illegal  acts  of  the  parties  can 
invalidate  it.  Browning  v.  Hart,  6  Barb.  9 1 ;  and  if  it  is  in- 
valid then,  no  subsequent  act  can  give  it  validity.  Averill  v. 
Louoks,  6  Barb.  470. 

"  You  may  doubtless,"  says  Mr.  Justice  Gould,  in  Wilson  v. 
Forsyth  (24  Barb.  105,  121),  "go  outside  of   the  mere  naked 
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writing  to  show  facts  bearing  on  the  question  of  fraudulent 
intent.  But  they  are  then  nothing  but  evidence  of  what  was 
the  intent  with  which  the  writing  was  made.  As,  for  instance, 
leaving  the  assignor  in  the  possession  and  control  of  the  assigned 
personal  property  ;  this  (unexplained)  tends  to  show  that  the 
transfer  was  intended  but  as  a  cover ;  and  it  is  always  proper 
evidence  on  the  question  of  fraudulent  intent  in  making  the 
assignment.  Here  it  is  not  the  subsequent  act  that  renders  void 
the  instrument,  but  the  presumption,  therefrom,  of  the  prior 
intention  ;  an  intention  to  give  color  of  title  to  an  assignee,  to 
hinder  creditors  from  interfering  with  the  property  ;  and  yet 
leaviog  the  control,  real  disposal  and  benefit  to  the  assignor." 
It  is  upon  this  principle  that  the  immediate  conduct  of  the  as- 
signees in  taking  or  professing  to  take  possession,  their  acts, 
when  they  find  that  the  good  faith  of  the  assignment  is  ques- 
tioned, and  all  like  circumstances  are  permitted  to  go  to  the 
jury  as  parts  of  the  res  gestw.  Cuyler  Y.  McCartney,  40  N.  Y. 
221.  In  Pine  v.  Kickert  (21  Barb.  469),  no  inventory  was 
made  of  the  assigned  goods,  nor  was  there  any  list  of  creditors. 
The  goods  remained  in  -the  actual  possession  of  the  assignor. 
They  were  sold  by  him  and  his  former  clerks  at  private  sale, 
and  in  the  customary  manner,  by  retail.  His  name  was  still 
upon  the  various  signs  of  the  store.  Some  of  the  goods 
were  sold  to  pay  an  old  debt  not  included  in  the  first  class.  It 
did  not  appear  that  the  assignee  sold  anything  himself,  nor  did 
he  give  any  reason  for  allowing  the  property  to  remain  under 
the  control  of  the  assignor.  It  was  held  that  these  were  most 
suspicious  circumstances,  and  tended  strongly  to  show  that  the 
whole  transaction  was  for  the  purpose  of  defrauding  the  credit- 
ors of  the  assignor. 

And  in  Shepherd  v.  Hill  (6  Lans.  387),  fraudulent  acts  of 
the  assignee  in  disposing  of  the  assigned  property,  were  re- 
ceived as  evidence  establishing  fraud  in  the  execution  of  the  as- 
signment.    And  see  Waverl/j/  Banh  v.  Malsey,  57  Barb.  249. 

When,  at  the  time  of  the  execution  of  a  general  assign- 
ment, it  was  agreed  between  the  assignor  and  assignees  that 
they  should  lease  all  the  assigned  property  to  the  ^die  of  the 
assignor,  which  agreement  was  carried  into  effect,  the  assignees 
never  taking  possession  of  the  property,  but  leaving  it  with  the 
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assignor  and  hia  wife,  it  was  held  that  the  assignment  was  void 
as  tending  to  hinder,  delay  and  defraud  creditors.  Dolson  v. 
Kerr,  5  Hun,  643. 

So  in  Nicholson  v.  Leavitt  (4  Sandf.  252,  273),  it  was  aS- 
eumed  by  Mr.  Justice  Duer,  that  if  the  assignment  was  exe- 
cuted upon  the  agreement  and  condition  that  the  assignees  were 
to  employ  the  assignor,  and  pay  him  a  salary  out  of  the  assigned 
property,  this  would  have  furnished  evidence  of  fraud,  as  being 
a  reservation  out  of  the  assigned  property  in  favor  of  the  as- 
signor, but  an  employment  of  the  assignor  by  the  assignees 
after  the  assignment,  which  was  no  part  of  the  agreement  upon 
vhich  the  assignment  was  executed,  could  not  furnish  evidence 
of  a  fraudulent  intent  in  making  the  conveyance. 

§  227.  Cotemporaneous  acts. — Ootemporaneous  acts  of  the 
assignor,  which  are  connected  with  the  execution  of  the  assign- 
ment, may  be  resorted  to  for  the  purpose  of  sliowing  the  intent 
with  which  the  assignment  was  made.  Thus,  where  the  debtor 
sold  all  his  property  to  his  brother,  a  young  man  without  family, 
experience  or  property  resources,  and  who  was  employed  as  his 
clerk,  upon  a  credit  of  one  year ;  and  afterwards  executed  a 
general  assignment  with  preferences,  it  was  held  that  the  sale 
and  assignment  were  to  be  regarded  as  one  transaction,  and  that 
the  circumstances  afforded  sufficient  evidence  of  a  fraudulent 
intent  to  justify  an  injunction  and  receiver.  Litchfield  v.  Pel- 
ton,  6  Barb.  187.  But  a  sale  upon  credit  of  part  of  their  prop- 
erty, by  an  insolvent  firm,  while  it  is  a  circumstance  which  may 
be  considered  with  others,  bearing  upon  the  question  of  fraud- 
ulent intent  in  an  assignment  subsequently  made,  does  not 
necessarily  establish  it.  And  when  the  evidence  shows  that 
the  property  was  sold  upon  a  usual  credit,  to  a  person  of  un- 
doubted responsibility,  for  all  that  it  was  reasonably  worth,  and 
that  the  debts  preferred  by  the  assignment  were  honestly  owing, 
and  nothing  appeared  but  that  there  was  other  property  of  the 
insolvents  not  covered  by  the  sale,  the  court  will  not  overrule 
the  finding  of  the  referee,  that  the  sale  and  assignment  had  not 
been  made  with  intent  to  hinder,  delay,  or  defraud  creditors. 
Bdberts  v.  Shepard,  2  Daly,  110. 

And  where  certain  creditors  attacked  a  sale  made  by  a  firm 
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indebted  to  them,  on  the  ground  that  it  was  fraudulent  and 
void,  an  assignment  previously  made  by  one  of  the  firm  to  his 
son,  was  admitted  as  evidence  on  the  ground  that  it  came  with- 
in* the  rule  in  respect  to  evidence  of  cotemporaneous  frauds. 
Angrave  v.  Stone,  48  Barb.  35  ;  affi'g  25  How.  167. 

In  Browning  v.  Hart  (6  Barb.  91),  where  a  sale  by  an  in- 
solvent on  credit,  was  followed  shortly  afterward  by  an  assign- 
ment, the  sale  was  declared  void  but  the  assignment  was  sus- 
tained. 

And  where  a  firm  transferred  its  stock  in  trade  and  assets  to 
a  creditor,  at  a  fair  valuation,  who  agreed  to  dispose  of  the 
property  and  repay  upon  a  fixed  credit  any  surplus  of  the  pro- 
ceeds, after  satisfying  his  claim,  and  subsequently  the  firm  made 
a  general  assignment  for  the  benefit  of  creditors,  including  four 
promissory  notes  given  by  the  creditor  who  had  previously  re- 
ceived the  goods,  and  the  assignment  preferred  his  claim,  it  was 
•held  that  neither  the  original  transfer  nor  the  assignment  were 
void  against  creditors  or  the  firm,  by  their  terms  or  the  circum- 
stances of  their  execution.  Loeschigh  v.  Baldwin,  1  Kobt. 
37T ;  afii'd  in  38  JST.  Y.  326  ;  see  also  Lansing  v.  Woodworth,  1 
Sandf.  Ch.  43. 

And  where  the  assignor,  acting  in  concert  with  his  son,  who 
was  one  of  the  assignees,  but  without  the  knowledge  of  the 
other  assignees,  simultaneously  with  the  making  of  the  assign- 
ment, procured  from  certain  of  the  creditors  to  whom  a  prefer- 
ence was  given  under  the  assignment  agreements  in  writing,  to 
lend  to  his  son,  one  of  the  assignees,  a  large  portion  of  the 
money  that  they  should  respectively  receive  upon  their  debts 
under  the  assignment,  for  the  term  of  five  years,  such  loan  to 
be  secured  by  the  notes  of  the  son  indorsed  by  the  assignor,  and 
authorizing  the  assignee  to  pay  to  this  son  the  sums  so  agreed 
to  be  loaned  and  take  his  receipt  therefor,  and  the  name  of  the 
son  was  used  for  the  benefit  of  the  assignor,  and  the  agreement 
was  in  fact  made  between  these  creditors  and  the  assignor,  to 
enable  the  latter  to  prosecute  business  in  the  name  of  the  son 
for  his  own  benefit,  and  to  use  the  money  in  such  business,  it 
was  held  that  the  inference  was  properly  drawn  from  these 
•  facts  that  the  assignment  was  made  by  the  assignor  with  intent 
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to  hinder,  delay,  and  defraud  his  creditors.  Haydoek  v.  Coopa, 
53  ]Sr.  Y.  68. 

A  further  illustration  of  the  same  rule  may  be  drawn  from 
another  class  of  cases.  Thus,  where  a  person,  in  failing  circum- 
stances, buys  goods  and  shortly  afterwards  makes  an  assignment, 
giving  preferences,  in  attacking  the  assignment  as  fraudulent, 
false  representations  made  at  the  time  of  the  purchase  of  the 
goods  as  to  the  settlement  of  former  debts,  and  also  statements 
as  to  the  buyer's  expectation  of  future  ability  to  pay,  are  proper 
to  submit  to  the  jury  on  the  question  of  fraud.  Byrd  v.  Hall, 
1  Abb.  Dec.  285  ;  s.  c.  2  Keyes,  %^^  ;  Wilson  v.  Ferguson,  10 
How.  Pr.  175. 

But  where  a  vendor,  from  whom  goods  have  been  obtained 
by  fraud,  instead  of  disaffirming  the  contract  of  sale,  affirms  it 
by  bringing  suit  thereon  and  prosecuting  it  to  judgment,  neither 
he  nor  a  receiver  (who  stands  simply  in  the  place  of  the  judg- 
ment creditor),  appointed  in  supplementary  proceedings  insti- 
tuted upon  such  judgment,  can  set  up  the  fraud  in  the  sale  for 
the  purpose  of  defeating  an  assignment  of  the  property  made 
by  the  vendee  for  the  benefit  of  creditors,  although  the  assign- 
ment was  made  in  furtherance  of  the  fraud,  with  full  notice 
thereof  on  the  part  of  the  assignee.  Kennedy  v.  Thorp,  51  N. 
T.  174;  rev'g  2  Daly,  258. 

§  228.  Subsequent  acts  of  the  assignor. — All  an  assignor's 
acts  connected  with,  or  coincident  in  time  with,  his  assignment, 
may  generally  be  inquired  into,  because  the  law  allows  the 
greatest  latitude  in  searching  for  evidence  of  a  fraud  which, 
from  the  nature  of  the  case,  must  be  confined  almost  exclusively 
within  the  assignor's  bosom.  Gould,  J.,  in  Wilson  v.  Forsyth, 
24  Barb.  105,  128.  Bat  subsequent  acts  of  the  assignor,  un- 
connected with  the  assignment,  are  wholly  immaterial.  Thus, 
where  the  assignor  on  absconding,  after  executing  the  assign- 
ment, carried  off"  a  sum  of  money  with  him,  the  assignment  was 
not  for  that  reason  void.  Wilson  v.  Forsyth,  supra ;  see  Am. 
Ex.  BanTt  v.   WM,  15  How.  Pr.  193. 

And  where  the  debtors  executed  an  assignment  on  terms 
which  would  carry  all  their  property,  but  omitted  from  the  in- 
ventory a  large   amount  of   money  which  they  intended   to 
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fraudulently  conceal  and  did  conceal  from  their  creditors  and 
their  assignee,  it  was  held  that  this  was  rather  a  fraud  on  the 
assignment  than  a  fraud  in  the  assignment.  Miller  v.  Halsey, 
4  Abb.  Pr.'lS".  S.  28 ;  see  Waverly  Nat.  Bank  v.  Ealsey,  5T 
Barb.  249  ;  see  De  Camp  v.  Marshall,  2  Abb.  Pr.  IST.  S.  373. 

Where  it  appeared  that  the  assignor  continued  in  possession 
of  the  assigned  property,  and  was  employed  by  the  assignee  to 
sell  the  stock,  and  assist  in  making  collections  at  the  store  where 
the  business  was  formei'ly  carried  on,  and  the  amounts  so  col- 
lected were  paid  over  to  the  assignee ;  that  this  continued  about 
six  months,  when  the  whole  remaining  stock  was  sold  at  25  per 
cent,  on  the  cost  price  to  a  brother-in-law  of  the  assignor,  who 
had  paid  a  large  portion  of  the  purchase  money,  and  was  fully 
responsible  for  the  balance,  the  sale  having  been  made  for  the 
full  value  of  the  goods,  it  was  held,  that  in  an  action  to  set 
aside  the  assignment  for  fraud,  there  was  not  sufficient  evidence 
of  fraud  to  warrant  an  injunction  and  receiver.  Beamish  v. 
Conant,  24  How  Pr.  94, 

Subsequent  acts  of  the  assigiyr,  and  the  control  which  he 
exercises  over  the  assigned  propertyj  may  prove  of  importance 
{Persse  v.  Willett,  1  Eobt.,  131),  but  only  in  so  far  as  they  may 
be  legitimately  referred  back  to  the  time  of  the  execution  of 
the  assignment,  and  serve  to  establish  the  intent  of  the  assignor 
at  that  time  {ante,  §  226).  This  distinction  is  an  important 
one.  The  assignor  does  not  lose  all  interest  in  the  assigned 
property  by  the  execution  of  the  assignment.  He  still  retains 
an  equitable  interest  in  what  may  remain  after  payment  of  the 
debts  provided  for,  and  in  seeing  to  it  that  the  property  be  made 
available  for  the  payment  of  his  debts.  Billings  Case,  10  Abb. 
Pr.  258  ;  s.  o.  24  How.  Pr.  448  ;  Dickenson  v.  Benham,  12 
Abb.  Pr.  158  ;  s.  o.  20  How.  Pr.  343.  And  this  interest  will 
give  him  a  standing  in  court  to  move  to  vacate  an  attachment 
previously  granted  against  him  {Dickenson  v.  Benham,  supra). 
This  interest  of  the  assignor  will  justify  him  in  all  proper 
efforts  to  assist  in  making  the  property  realize  the  utmost. 

"  It  is  not,"  says  Mr.  Justice  Clark,  in  Eyre  v.  Beebe  (28 
How.  Pr.  333,  33T),  "  every  kind  of  inteference  by  an  assignor 
with  the  trust  property  indicates  a  fraudulent  intent.  Every 
insolvent  debtor  has  at  least  a  moral  interest  in  the  advantageous 
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disposition  of  the  property,  in  order  tliat  it  may  go  as  far  as 
possible  in  tlie  payment  of  his  debts  and  the  satisfaction  of  his 
creditors ;  and,  therefore,  any  suggestion  offered  by  him  which 
may  be  useful  to  the  trustee  and  beneficial  to  the  creditors,  so 
far  from  showing  that  he  intended  by  the  assignment  to  defraud 
his  creditors,  indicates  that  he  was  actuated  by  good  motives 
from  the  beginning,  if  we  can  at  all  ascertain  a  past  intent  by 
subsequent  conduct." 

§  229.  Subsequent  acts  of  tlie  assignee. — Where  the  assign- 
ment has  been  honestly  made  for  a  lawful  purpose,  it  cannot  be 
defeated  by  proof  that  the  assignee  has  abused  his  trust,  mis- 
appropriated the  property,  or  acted  dishonestly  in  its  disposal. 
Cuyler  v.  McCartney,  40  N.  Y.  221 ;  s.  c.  33  Barb.  165  ;  Botop 
T.  Durant,  6  Abb.  Pr.  371  note ;  Mathews  v.  Pouliney,  33 
Barb.  127;  Wilson  v.  Forsyth,  24  Id.  105;  Hardmann  v. 
Bowen,  39  N.  T.  196;  Casey  v.  Janes,  87  Id.  608;  Browning 
V.  Hart,  6  Barb.  91 ;  Cox  v.  Blatt,  32  Id.  126  ;  Pac.  Mut.  Ins. 
Co.  T.  Machado,  16  Abb.  Pr.  451 ;  Am.  Ex.  Bank  v.  Webb,  15 
How.  Pr.  193.  Thus  an  unauthorized  act  of  the  assignee  in 
selling  on  credit  a  part  of  the  assigned  property  cannot  make 
Toid  an  assignment  which  was  valid  when  made.  Mathews  v. 
PouUney,  supra. 

But  the  subsequent  acts  of  the  assignee,  under  the  principles 
discussed  in  the  previous  sections,  may  fm-nish  important  evi- 
dence of  the  fraudulent  intent  of  the  assignor  when  these  acts 
can  be  connected  with  previous  matters  showing  that  the  entire 
transaction,  including  the  assignment,  was  one. 

In  Dambmann  v.  Butterfield  (9  Supm.  Ct.  ^2  HunJ,  284), 
where  the  action  was  to  set  aside  an  assignment  as  fraudulent, 
on  the  ground  that  a  preferred  debt  was  fictitious,  the  question 
arose  whether  upon  an  examination  of  the  assignee  he  could  be 
compelled  to  state  what  disposition  had  been  made  by  him  of  a 
portion  of  the  assets. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Davis 
said :  "  It  may  be  true  that  a  valid  assignment  is  not  avoidable 
by  the  subsequent  fraud  or  misconduct  of  the  assignee ;  but 
where  the  issue  is  upon  the  validity  of  the  instrument  itself  for 
fraud,  it  is  competent  to  show  the  disposition  of  the  assigned 
14 
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jiiro-perty  by  the  assignee,  as  tending  to  throw  light  upon  the 
alleged  invalidity  of  the  assignment.  Especially  is  this  so 
■where  the  fraud  alleged  is  that  the  preferences  to  the  assignee 
are  of  fictitious  debts,  or  of  debts  that  have  been  wholly  or  in 
part  paid." 

§  230.  Evidence  of  intent. — A  person  is  presumed  to 
intend  the  necessary  consequences  of  his  own  acts ;  and  when 
the  necessary  result  of  an  assignment,  as  shown  by  unlawful 
provisions  on  its  face  or  by  undisputed  facts  determined  by  ex- 
trinsic evidence,  is  to  hinder,  delay,  and  defraud  creditors,  the 
debtor  will  be  charged  with  the  intent  to  effect  the  result  which 
necessarily  follows  such  illegal  provisions  or  facts.  Kavanagh 
V.  Beckwith,  4A  Barb.  192  ;  Welb  v.  Daggett,  2  Barb.  9. 

While  this  is  true,  it  is  also  to  be  remembered  that  fraud  is 
never  to  be  presumed,  but  is  to  be  proved.  Sullivan  v.  Warren, 
43  How.  Pr.  188 ;  Nichols  v.  Pinner,  18  N.  Y.  296. 

When  conveyances  are  attacked  for  fraud,  and  there  are 
many  facts  surrounding  the  case  which  cast  suspicion  upon  the 
transaction,  the  defendants  should  be  prepared  to  meet  the  alle- 
gations of  unfairness ;  and  if  they  fail  to  do  so,  the  plaintiff  wiU 
be  entitled  to  the  benefit  of  all  the  unfavorable  inferences  which 
may  legitimately  be  drawn  from  their  neglect  and  the  general 
features  of  the  case.     Newman  v.  Cordell,  43  Barb.  448. 

An  assignor  who  is  a  witness  in  a  issue  of  fact  as  to  whether 
an  assignment  or  transfer  of  property  was  made  to  hinder,  delay 
or  defraud  creditors,  may  be  asked  whether  in  making  the 
assignment  or  transfer  he  intended  to  delay  or  defraud  his 
creditors.  Seymour  v.  Wilson,  14  N.'T.  567;  ForbesY.  Waller, 
25  N.  Y.  430 ;  Mathews  v.  Poultney,  33  Barb.  127 ;  Fersse  cfe 
BrooT&i  Faper  Works  v.  Willett,  1  Kobt.  131 ;  s.  c.  19  Abb. 
Pr,  416  ;  Bedell  v.  Chase,  34  JST.  Y.  386. 

But  evidence  to  show  that  there  was  no  agreement  at  the 
time  of  the  assignment  that  the  assignor  should  retain  posses- 
sion of  the  assigned  property,  is  not  competent.  The  assign- 
ment speaks  for  itself,  and  must  be  judged  by  its  terms  and  in 
the  light  of  the  contemporaneous  and  subsequent  acts  of  the 
parties.    Forbes  v.  Waller,  25  N.  Y.  430. 

In  the  case  last  cited,  Mr.  Justice  AUen  says :  "  The  use 
that  was  made  of  the  assignment,  and  the  acts  of  the  parties 
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under  it,  must  furnisli  the  data  to  judge  of  the  intent  and 
motives  with  which  it  was  executed.  The  assignee  cannot  give 
evidence  of  agreements  not  contained  in  the  assignment  to 
uphold  it  or  change  its  legal  effect.  In  terms,  the  assignment 
gave  the  assignee  the  right  of  immediate  possession ;  and 
whether  he  exercised  that  right  reasonably  was  a  fact  to  be  es- 
tablished by  evidence  like  other  facts,  and  not  by  evidence  of 
what  the  parties  to  the  instrument  privately  agreed  should  or 
should  not  be  done."     Forles  v.  Waller,  25  N.  T.  430. 

Declarations  of  the  assignors  of  goods,  made  subsequent  to 
the  assignment  and  after  they  have  parted  with  the  possession  of 
the  assigned  property,  are  not  competent  evidence  for  defend- 
ants when  sued  by  the  assignees  for  taking  and  selling  the 
goods  under  and  by  virtue  of  a  judgment  and  execution  against 
the  assignors.  Peck  v.  Grouse^  46  Barb.  151 ;  Ball  v.  Loomis, 
29  N.  T.  412  ;  BuIUsy.  Montgomery,  50  N.  Y.  352 ;  Cuyler  v. 
McCartney,  40  JST.  Y.  '221. 

Where  the  assignor  continues  in  possession  of  the  assigned 
property,  his  acts  and  declarations  while  in  actual  possession 
may  be  given  in  evidence  as  part  of  the  res  gestm,  Newlin  v. 
Lyon,  49  JST.  Y.  661 ;  Adams  v.  Davidson,  10  N.  Y.  309.  See 
this  case  commented  on  in  Cuyler  \.  McCartney,  40  ]!T.  Y.  221. 

If  it  be  proved  as  a  fact  in  the  case  that  the  assignor  and 
assignees  were  in  a  conspiracy  to  defraud  the  creditors,  then 
the  acts  and  declarations  of  either,  made  in  execution  of  the 
common  purpose  and  in  aid  of  its  fulfillment,  are  competent 
against  any  of  the  parties.  But  the  existence  of  such  con- 
spiracy must  be  established,  as  against  the  assignee,  by  evidence 
independent  of  any  declaration  and  acts  of  the  assignor  subse- 
quent to  the  assignment,  and  such  declarations  and  acts  cannot 
properly  be  used  in  addition  to  the  other  evidence,  when  not 
sufficiently  clear  without  it,  to  establish  that  fact.  Cuyler  v. 
McCartney,  40  N.  Y.  221 ;  Newlin  v.  Lyon,  49  N.  Y.  661 ; 
see  Wateriury  v.  Sturievant,  18  Wend.  353 ;  Sprague  v.  Knee- 
lamd,  12  Wend.  161. 

§  231.  Delivery  of  possession. — The  Eevised  Statutes  pro- 
vide that  "  every  sale  made  by  a  vendor  of  goods  and  chattels 
in  his  possession  or  under  his  control,  and  every  assignment  of 
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goods  and  chattels  by  way  of  mortgage  or  security,  or  upon  any 
condition  whatever,  unless  the  same  he  accompanied  by  an  im- 
mediate delivery  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold,  mortgaged  or  as- 
signed, shall  be  presumed  to  be  fraudulent  and  void  as  against 
the  creditors  of  the  vendor  or  the  creditors  of  the  person 
making  such  assignment  or  subsequent  purchasers  in  good  faith  ,- 
and  shall  be  conclusive  evidence  of  fraud,  unless  it  shall  be 
made  to  appear  on  the  part  of  the  persons  claiming  under  such 
sale  or  assignment  that  the  same  was  made  in  good  faith,  and 
without  any  intent  to  defraud  such  creditors  or  purchasers."  2 
K.  S.  136,  I  5 ;  3  E.  S.  6th  ed.  143,  §  5. 

Under  the  provisions  of  the  statute,  unless  an  assignment 
be  accompanied  by  an  immediate  delivery  of  the  assigned 
property,  and  be  followed  by  an  actual  and  continued  change  of 
possession,  the  courts  are  bound  to  presume  it  fraudulent  and 
void  as  against  creditors,  and  to  regard  it  as  conclusively  so, 
unless  satisfied  that  it  was  made  in  good  faith,  and  without  any 
intent  to  defraud.  Connah  v.  Sedgwick,  1  Barb.  210  ;  Ball  v. 
Locmiis,  29  N.  T.  412  ;  Van  BuskirTc  v.  Warren,  2  Keyes,  119 ; 
s.  c.  4  Abb.  Dec.  457  ;  Teri^  v.  Butler,  43  Barb.  395  ;  Russell 
V.  Lasher,  4  Barb.  232 ;  Qriswold  v.  Sheldon,  4  N.  Y.  581 ; 
Dewey  v.  Adams,  4  Edw.  21 ;  Ourrie  v.  Ha/rt,  2  Sandf.  Ch. 
353  ;  Van  Nest  v.  Toe,  1  Sandf.  Ch.  4  ;  Hitohoock  v.  .St.  John, 
Hoffm.  Ch,  511 ;  Cram  v.  Mitchell,  1  Sandf.  Ch.  251 ;  Fiedler 
V.  Day,  Id.  594. 

And  there  must  be  an  actual  and  continued  change  of  posses- 
sion as  well  as  a  nominal  and  constructive  change,  or  the  trans- 
action will  be  fraudulent  as  against  creditors.  Currie  v.  Ha/rt, 
2  Sandf.  Ch.  353 ;  Miller  v.  Ealsey,  4  Abb.  Pr.  N.  S.  28 ; 
Waverly  Nat.  Bank  v.  Halsey,  57  Barb.  249. 

If  a  debtor  assign  his  property  to  one  of  his  creditors,  and 
acting  as  the  creditor's  agent  retain  the  possession  and  retail  the 
goods  without  any  visible  change  in  the  mode  of  doing  busi- 
ness, receiving  compensation  for  his  services,  this  is  not  a  change 
of  possession  within  the  statute.  Butler  v.  Stoddard,  7  Pai.  163 ; 
affi'd.  in  20  "Wend.  507 ;  Wilson  v.  Ferguson,  10  How.  Pr.  175. 

So  where  a  debtor  assigned  a  stock  of  merchandise  .in  trust 
for  his  creditors,   and  after  a  mere  symbolical  delivery  the 
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assignee  permitted  tlie  assignor  and  his  clerk  to  continue  in  pos- 
session of  the  goods,  selling  them  as  before  the  assignment,  and 
apparently  for  the  benefit  of  the  assignor,  it  was  held  that  these 
facts  unexplained  were  evidence  that  the  assignment  was  made 
in  fraud  of  creditors.  Adams  v.  Davidson,  10  N.  T.  309  ;  see 
also  Pine  v.  Sikert,  21  Barb.  469. 

But  if  the  delivery  by  the  assignor  be  sufficient,  it  is  not  ne- 
cessary that  the  property  should  be  removed  from  the  place  of 
delivery.     HitchoochY.  St.  John,  HoQ^m.  Oh.  511. 

And  the  circumstance  that  the  assignee  constitutes  the  as- 
signor his  agent,  is  not  alone  sufficient  to  show  that  ^q 
assignment  was  made  with  fraudulent  intent,  especially  when  it 
appears  that  the  assignee  was  not  familiar  with  the  business, 
and  that  he  had  confidence  in  the  assignor,  who  was  familiar 
with  it.      Wilbur  v.  Fradenhurgh,  52  Barb.  474. 

And  the  fact  that  the  assignee  employs  the  same  clerks  that 
were  previously  employed  by  the  assignor  is  not  evidence  of 
fraud.    Parker  v.  Jervis,  3  Abb.  Dec.  449. 

Where,  at  the  time  of  executing  the  assignment,  the  as- 
signor delivered  to  the  assignee  the  keys  of  the  store  for  the 
purpose  of  giving  him  dominion  over  the  property,  and  the 
former  clerks  were  discharged  by  the  assignor,  and  all  again 
employed  by  the  assignee  to  take  charge  of  and  remain  with  the 
goods  of  the  assignee,  and  they  did  so  take  charge  of  the  goods 
and  hold  them  for  the  assignee  and  in  their  actual  possession, 
and  the  assignee  at  the  same  time  took  the  books,  the  notes  and 
accounts  from  the  store  to  his  office,  and  the  signs  were  taken 
•down — this  evidence  was  regarded  as  showing  a  fair  case  of 
delivery  of  the  goods,  and  a  continued  change  of  possession 
under  the  assignment.     Parker  v.  Jervis,  supra. 

It  is  not  an  unqualified  rule  of  law  that  there  must  be  an 
actual  and  continued  change  of  possession  in  order  to  shield  the 
transaction  from  the  imputation  of  fraud.  A  continued  posses- 
sion of  the  assignor  is  presumptive  evidence  of  fraud,  and  con- 
clusive unless  rebutted,  but  it  may  be  shown  to  be  consistent 
with  good  faith  and  to  have  been  free  from  fraud.  Smith  v. 
Acker,  23  Wend.  653  ;  Ball  v.  Loomis,  29 IST.  Y.  412  ;  Van 
Bmkirk  v.  Warren,  4  Abb.  Dec.  457 ;  s.  c.  2  Keyes,  119  ;  Hall 
v.  Tuttle,  8  Wend.  375. 
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Although,  generally,  it  is  a  badge  of  fraud  if  the  assignor 
continue  in  possession  of  the  whole,  or  even  a  part  of  the 
assigned  property,  yet  where  there  is  no  inrentory  of  the  pro- 
perty assigned  accompanying  the  assignment,  the  assignor's  re- 
taining some  property  that  he  might  have  assigned,  or  that  being 
covered  by  the  general  terms  of  the  assignment  he  might  have 
delivered  under  it,  is  not  an  act  that  will  make  the  whole  assign- 
ment void  of  course.      Wilson  v.  Forsyth,  24  Barb.  105. 

Where  an  assignment  was  made  in  good  faith,  and  the 
assignor  continued  in  possession  of  the  assigned  property  at  the 
request  and  for  the  benefit  of  his  assignees,  who  had  used  rea- 
sonable diligence  to  get  the  possession,  it  was  held,  previous  to 
the  Eevised  Statutes,  that  the  assignment  was  not  fraudulent ; 
that  the  possession  of  the  assignor,  under  the  circumstances, 
was  not  material,  and  was  consistent  with  the  real  intent  of  the 
assignment.     Yredenburgh  v.  White,  1  Johns.  Cas.  156. 

Real  estate  is  not  included  in  the  express  language  of  the 
statute. 

The  continuance  in  possession  of  a  grantor  of  real  estate, 
after  the  conveyance,  while  it  may  be  a  cii'cumstance  proper  to 
be  considered,  in  connection  with  other  evidence,  tending  to 
show  a  design  to  defraud  creditors,  does  not  of  itself  warrant  a 
finding  as  a  legal  conclusion,  that  the  deed  was  fraudulent. 
Clute  V.  NewkirJc,  46  IS".  Y.  684 ;  Every  v.  Edgerton,  7  Wend. 
259  ;  see  Jackson  v.  Cornell,  1  Sandf.  Oh.  348. 

But  where  the  debtor  was  permitted  to  retain  possession  of 
real  estate  which  he  had  assigned,  for  a  number  of  years  under 
a  nominal  lease  to  his  son,  without  paying  any  rent,  the  convey- 
ance was  declared  fraudulent  and  void  as  against  creditors. 
BanTc  of  Orange  Go.  v.  Fink,  7  Paige,  87 ;  see  Mead  v.  Phil- 
lips, 1  Sandf.  Ch.  83  ;  Dolson  v.  Kerr,  12  Supm.  Ct.  (5  Hun), 
643  ;  Hitohcook  v.  St.  John,  Hoffm.  Ch.  511.  And  in  the  case 
of  Dewey  v.  Adams  (4  Edw.  Ch.  21),  an  assignment  was  de- 
clared void  because  the  assignees  left  furniture,  embraced  by  it,, 
in  the  assignor's  possession,  renting  it  to  him  until  a  favorable 
time  for  sale. 

The  property  need  not  be  taken  into  the  manual  posr 
session  of  the  assignee.  If  it  comes  under  his  actual  custody 
and  control  it  will  be  enough,  although  the  delivery  be  merely 
symbolical  or  constructive.     Thus  a  delivery  of  the  keys  of  the 
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place  where  the  goods  are  stored  may  be  sufficient  to  pass  a 
■valid  title  to  the  property.  Bvllis  v.  Montgomery,  50  IST.  T. 
352.  So  in  an  early  case,  where  an  assignment  of  household 
goods  was  made,  and  a  silver  cup  was  delivered  to  the  assignee 
in  token  of  delivery,  and  he  proceeded  to  advertise  the  goods 
for  sale,  but  left  the  bulk  of  them  in  the  possession  of  the  as- 
signor. The  assignment  was  held  valid.  Yredenhergh  v.  White, 
1  Johns.  Cas.  156.  This  decision  was  made  previous  to  the 
Kevised  Statutes  (2  R.  S.  136),  and  the  rule  of  law  is  now  more 
stringent.  In  Hitchcock  v.  St.  John  (HofEm.  Oh.  511),  it  was 
said  that  a  symbolical  delivery  of  a  small  portion  of  the  prop- 
erty will  not  be  sufficient.  And  in  Mead  v.  Phillips  (1  Sandf. 
Ch.  83),  Yice  chancellor  Sandford  said :  "I  need  not  determine 
whether  the  omission  to  deliver  a  small  portion  of  the  assigned 
property  (in  this  instance  it  was  about  one-third)  would  be  a 
badge  of  fraud,  when  the  assignee  is  shown  to  have  taken  the 
immediate  possession  of  the  residue,  and  to  have  continued  in 
the  possession  thereof ;  the  assignment  being  shown  to  have 
been  made  in  good  faith  in  all  other  respects.  The  want  of  an 
immediate  and  continued  change  of  the  possession  of  a  material 
or  substantial  portion  of  the  assigned  property,  renders  it  im- 
perative for  the  party  supporting  the  validity  of  the  transaction 
to  prove  that  it  was  executed  in  good  faith,  and  without  any 
intent  to  defraud." 

But  a  failure  to  comply  with  the  statute  in  reference  to  a 
delivery  and  change  of  possession  of  the  assigned  property  is  an 
objection  which  can  be  taken  only  by  creditors.  The  fact  that 
assignees,  immediately  after  the  acceptance  of  the  assignment, 
refused  to  take  possession  of  the  entire  propei-ty,  does  not 
deprive  them  of  their  rights,  nor  relieve  them  of  their  obli- 
gations under  it.  Sheldon  v.  Stryher,  42  Barb.  284 ;  s.  o.  27 
How.  387. 

§  232.  Fictitious  and  fraudulent  debts, — An  assignment 
by  an  insolvent  debtor  which  undertakes  to  provide  for  the 
payment  of  debts  not  owing  by  the  assignor,  or  for  amounts  in 
excess  of  sums  justly  due  by  him,  is  fraudulent  and  void,  for 
the  manifest  reason  that  the  provision  for  such  fictitious  debts 
must  have  the  ejBfect  either  to  defraud  the  'bona  fide  creditors  of 
the  assignor,  or  to  delay  and  embarrass  them  in  the  collection  of 


216  GENERAL  ASSIGNMENTS.  [CH.  XV. 

their  debts.  Weil  v.  Daggett,  2  Barb.  9  ;  Be  Camp  v.  Mar- 
shall, 2  Abb.  Pr.  N.  S.  373 ;  Medler  v.  Day,  2  Sand.  594 ; 
Meadv.  DMllips,  1  Sandf.  Ch.  83 ;  Terry  v.  Butler,  35  Barb. 
395  ;  Jacobsy.  Bemsen,  36  N.  T.  668  ;  Planck  v.  Schermerhorn, 
3  Barb.  Ch.  644 ;  Am.  Ex.  BamJc  v.  Well,  36  Barb.  291 ;  see 
Damhmann  v.  Butterfield,  9  Supm.  Ct.  (2  Hun),  284. 

In  Kavanagh  v.  Beckwith  (44  Barb.  192),  where  certain 
debts  were  overstated  in  the  assignment,  but  the  assignor  filed  an 
inventory,  under  the  statute,  containing  the  true  amounts  of 
these  debts,  the  court  held  that,  upon  a  fair  construction  of  the 
language  of  the  assignment  and  the  subsequent  inventory,  the 
overstatement  of  the  amounts  did  not  render  the  assignment 
fraudulent. 

But  a  debt  is  not  necessax-ily  fictitious  or  fraudulent  because 
the  debtor  has  a  good  defence  to  it,  of  which  he  might  avail 
himself  if  he  so  desired.  Thus  a  debtor  may  provide  for  the 
payment  of  usurious  debts.  Murray  v.  Judson,  9  N.  Y.  T3 ; 
Pratt  V.  Adams,  T  Paige,  61 5  ;  Green  v.  Morse,  4  Barb.  332. 
A  debtor  is  not  required  to  avail  himself  of  the  statutes  against 
usury  to  avoid  the  payment  of  a  debt  justly  due ;  and  he  may 
properly  provide  in  an  assignment  for  the  payment  of  any  debt 
which  he  himself  might  rightfully  pay.  Murray  v.  Judson, 
supra.  The  same  rule  and  the  same  reason  exists  in  reference 
to  provisions  for  the  payment  of  debts  barred  by  the  statute  of 
limitations.     Livermore  v.  Northrop,  44  N.  T.  107. 

§  233.   Assignment  ivlien  fraudulent  in   'bankruptcy. — 

Under  the  operation  of  the  late  bankrupt  law,  it  was  determined 
that  a  general  assignment,  executed  in  good  faith  and  for  the 
equal  benefit  of  all  creditors,  and  in  conformity  with  the  law  of 
the  State  where  it  was  made,  was  not  fraudulent  and  void,  but 
at  most  was  voidable  only  by  the  assignee  in  bankruptcy  in  pro- 
ceedings instituted  by  him  within  the  time  and  in  the  manner 
provided  in  the  bankrupt  law.  Meyer  v.  Hellman,  91  U.  S. 
(1  Otto),  496 ;  in  re  Kimball,  16  N.  B.  K.  188.  And  the  Su- 
preme Court  of  the  United  States  decided  in  the  case  first  cited 
that  the  assignee,  under  the  common  law  assignment,  would  not 
be  required  to  surrender  the  estate  to  the  bankruptcy  assignee 
when  the  proceedings  in  bankruptcy  were  not  instituted  within 
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six  (now  three)  months  after  the  execution  of  the  assignment, 
pursuant  to  R.  S.  U.  S.  §  5130.  In  tlfls  State,  in  the  ease  of 
Haas  V.  O'Brien  (66  K  Y.  597  ;  s.  c.  52  How.  Pr,  27 ;  16  N.  B. 
B.  507),  where  the  proceedings  in  bankruptcy  were  instituted 
within  six  months  after  the  making  of  the  assignment,  in  an 
action  brought  by  the  assignee  in  bankruptcy  to  set  aside  the  as- 
signment, it  having  been  admitted  that  the  assignment  was  ex- 
ecuted in  good  faith  and  without  any  intent  to  defeat  the  object 
of  the  bankrupt  law,  the  court  held  the  assignment  valid  as 
against  the  assignee  in  bankruptcy.  And  this  case  was  followed 
and  relied  upon  in  Yan  Hein  v.  Elkus  (15  Supm.  Ct.  [8  Hun], 
616. 

And  where  no  proceedings  in  bankruptcy  have  been  insti- 
tuted against  a  debtor  who  has  made  an  assignment  in  con- 
formity with  the  laws  of  this  State,  there  was  held  to  be 
nothing  in  the  existences  of  the  bankriipt  law,  or  any  provision 
contained  in  it,  which  rendered  such  an  assignment  void. 
Thrasher  v.  Bentley,  1  Abb.  IST.  C.  39 ;  less  fully,  59  N.  Y. 
649 ;  Syracuse,  <&c.  B.  B.  Co.  v.  Collins,  1  Abb.  N.  C.  47 ; 
less  fully,  57  N.  Y.  641. 

In  the  case  of  Dolson  v.  Kerr  (62  How.  Pr.  481  ;  s.  c.  16  N. 
B.  E.  405),  it  seems  to  have  been  assumed  that  the  State  assignee 
had  made  a  voluntary  surrender  to  the  bankruptcy  assignee, 
and  the  principal  point  upon  which  that  case  was  decided  has 
been  since  overruled  in  In  re  Biesenthal  (15  ]^.  B.  B.  228). 

In  Bostwick  v.  Bennett  (18  Supm.  Ct.  [11  Hun],  301),  which 
was  an  action  brought  by  an  assignee  to  recover  against  the 
sheriff  for  a  seizure  of  property  conveyed  under  an  assignment 
for  creditors,  the  sheriff  defended  on  the  ground  that  the  assign- 
ment was  invalid,  because  made  in  contemplation  of  insolvency 
and  containing  preferences,  and  therefore  void  under  the  pro- 
visions of  the  bankrupt  act.  The  Supreme  Court  at  general  term 
(second  department)  sustained  the  defense.  This  decision  appears 
to  be  open  to  question.  The  assignment  does  not  appear  to  have 
been  void  as  to  the  sheriff.  It  was  void  only  under  the  provis- 
ions of  the  bankrupt  law,  and  as  against  the  assignee  in  bank- 
ruptcy. Seaman  v.  Stoughton,  3  Barb.  Ch.  844, 849 ;  Dodge  v. 
Sheldon,  6  HiU  9;  Freeman  v.  Deming,  3  Sandf.  Ch.  827;  see 
Allen  V.  Montgomery,  10  N.  B.  K.  503. 
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But  in  an  action  by  the  assignee  in  bankruptcy  appointed  in 
proceedings  instituted  within  the  time  limited,  an  assignment 
for  the  benefit  of  creditors,  although  made  for  the  equal  benefit 
of  all  creditors,  will  be  set  aside.  Such  a  conreyance  is  held  by 
the  bankruptcy  courts  to  be  conclusive  evidence  of  an  intent  to 
defeat  the  operation  of  the  bankrupt  act.  Globe  Ins.  Co.  v. 
Cleveland  Ins.  Co.  14  IS.  B.  E.  311;  JacJcsonY.  MoCullooh, 
13  Id.  283 ;  Ba/rnwell  v.  Jones,  14  Id.  278 ;  Maodonald  v. 
Moore,  15  Id.  26 ;  in  re  Biesenthal,  Id.  228  ;  in  re  Temple,  17 
N.  B.  E.  345;  Rettewr.  Barnes,  8  Phila.  133. 

Until  the  general  assignment  is  set  aside  as  against  the  as- 
signee in  bankruptcy,  the  title  to  the  assigned  property  remains 
in  the  assignee  under  the  general  assignment.     Belden  v.  Smith, 
16  N.  B.  E.  302. 
! 

§  234.  Levy  after  assignment  and  hefore  ianlcruptcy. — 

When  judgment  creditors  levy  executions  upon  the  assigned 
property  after  the  execution  of  the  assignment  and  before  pro- 
ceedings are  instituted  in  bankruptcy,  and  the  assignment  is 
subsequently  set  aside  at  the  suit  of  the  assignee  in  bankruptcy, 
the  levy  does  not  become  a  lien  upon  the  property  as  against 
the  assignee  in  bankruptcy.  I/i  re  Biesenthal,  15  N.  B.  E. 
228;  Johnson  v.  Rogers,  15  K  B.'E.  1 ;  in  re  Walker,  18  N. 
B.  E.  56 ;  Belden  v.  Smith,  16  JST.  B.  E.  302 ;  contra,  Mao- 
donald V.  Moore,  15  N.  B.  E.  26. 

But  where,  after  the  assignment,  but  before  the  commence- 
ment of  the  proceedings  in  bankruptcy,  the  sheriff  levied  upon  and 
sold  the  assigned  property,  and  the  voluntary  assignee  thereupon 
sued  the  sheriff  for  trespass,  and  he  defended  on  the  ground  that 
the  assignment  was  fraudulent  and  void,  and  obtained  a  judgment 
in  his  favor,  it  was  held  that  the  assignee  in  bankruptcy  was 
bound  by  the  judgment  as  being  in  privity  with  the  sheriff,  and 
that  the  property  was  bound  by  the  prior  lien  of  the  execution. 
In  re  Biesenthal,  18  JST.  B.  E.  120. 

§  235.  Protection  of  State  assignee  in  ianJcruptey. — The 

State  assignee  is  protected  even  in  the  bankrupt  court,  when 
the  assignment  is  set  aside,  to  the  amount  of  his  expenses  and 
reasonable  commissions.     Maodonald  v.  Moore,  15  IST.  B.  E. 
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26 ;  in  re  Pierce  v.  Holirook,  3  Id.  258 ;  Bee  Catlin  v.  Foster,  3 
Id.  540  ;  in  re  Cohn,  6  Id.  -3Y9 ;  in  re  Skibbs,  4  Id.  376 ; 
BurTcJiolder  v.  Stumjp\^^:  Id.  597  ;  Clarh  v.  Marx,  6  Ben.  275  ; 
in  re  Lains,  16  Id.  168. 

But  it  has  recently  been  held  that  although  the  necessary 
expenses  of  administering  the  estate  while  in  his  hands  will  be 
allowed  to  the  State  assignee,  yet  he  will  not  be  allowed  com- 
pensation for  his  own  services  except  in  a  case  whei-e  it  is  clear 
that  the  estate  wiU  not  be  subjected  to  a  double  expense.  Iii  re 
Kiirth,  17  N.  B.  E.  573. 

§  236.  Assignments  fraudulent  as  against  proceedings 
under  tlie  non-imprisonment  act. — A  debtor  can  not,  by  exe- 
cuting a  general  assignment,  defeat  the  priority  of  creditors  who 
have  instituted  regular  and  valid  proceedings  against  him  under 
the  "  non-imprisonment  act "  (Laws  of  1831,  chap.  396).  Thus, 
while  proceedings  were  pending  against  the  debtor  under  that 
act,  he  executed  a  general  assignment  of  all  his  property  for  the 
benefit  of  all  his  creditors  without  preference.  On  a  bill  filed 
by  the  creditor  who  had  instituted  the  proceedings  to  set  aside 
the  assignment, 'it  was  held  that  the  assignment  was  a  fraud 
upon  the  law,  and  the  assignee  under  the  general  assignment 
was  held  to  be  a  trustee  for  the  creditors  to  the  extent  of  their 
debt.  Spear  v.  Wardell,  1  N.  Y.  Ui ;  Ball  v.  Kellogg,  12 
IST.  Y.  325 ;  Wood  v.  Bolard,  8  Paige,  556 ;  see  Matter  of 
Hurst,  7  "Wend.  239. 
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PROCEEDINGS  OF  CREDITORS  TO  AVOID  THE  ASSIGNMENT. 

§  237.  In  general. — Where  the  assignment  is  fraudulent 
and  void  as  against  creditors,  they  have  their  election  either  to 
regard  it  as  a  nullity  and  proceed  to  the  enforcement  of  their 
claims  by  legal  process  against  the  assigned  property,  or  they 
may  resort  to  an  action  to  have  the  assignment  declared  fraudu- 
lent and  void  as  to  them ;  or,  in  certain  cases,  they  may  proceed 
by  attachment  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure. These  proceedings  on  the  part  of  creditors  to  satisfy 
their  claims  out  of  the  assigned  property  are  the  subject  of  con- 
sideration in  the  present  chapter. 

§  238.  Creditors  who  assent. — It  is  not  all  creditors  who 
may  assail  the  assignment.  An  assignment,  even  though 
void  as  to  creditors  who  choose  to  disafSrm  it,  is  valid  as  to 
those  creditors  who  are  provided  for  in  it,  and  who  think  proper 
to  insist  upon  their  rights  against  the  assignee.  Mills  v.  Argall, 
6  Paige,  67Y;  Eone  v.  Henriquez,  13  Wend.  240;  affi'g  2 
Edw.  120 ;  Pratt  v.  Adams,  7  Paige,  615.  Thus  a  person 
who  by  his  bill  claims  a  beneficial  interest  under  an  assignment 
without  alleging  it  to  be  fraudulent,  cannot  be  permitted  at  the 
heariiig  to  claim  relief  on  the  ground  that  the  assignment  is 
proved  to  be  fraudulent.  Ontario  Banh  v.  Hoot,  3  Paige,  478 ; 
Home  Exch.  Baiik  v.  Eamies,  4  Abb.  Dec.  83 ;  s.  c.  1  Keyes, 
588  ;  Jewett  v.  Woodward,  1  Edw.  195.  So  if  a  creditor,  with 
knowledge  that  an  assignment  by  his  debtor  is  fraudulent  in 
law  upon  its  face,  enter  into  an  agreement  with  the  debtor  and 
the  trustees  named  in  the  assignment  for  the  management  of 
the  trust  property — the  performance  of  such  agreement  having 
been  entered  upon — ^he  is  precluded  from  impeaching  the  as- 
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signment  for  such  patent  defect.  Bapalee  v.  Stewart,  "iil  N.  T. 
310. 

"Where  a  creditor  under  an  assignment  which  is  liable  to  be 
defeated  for  fraud,  takes  a  dividend,  he  cannot  afterwards  avoid 
the  assignment  without,  at  least,  restoring  the  dividend  to  the 
assignee.  Ex  parte  Freeman,  4:  Y e&.  9i^Q  ;  Ex  parte  Orosvenm', 
14  Yes.  587 ;  Wells  v.  Munro,  cited  in  Bdboock  v.  Dill,  43 
Barb.  577.  But  when  the  partner  of  a  creditor  had  received  a 
payment  on  account  of  his  debt  from  the  assignee,  but  he  had 
been  informed  that  the  creditors  were  all  to  share  alike  under 
the  assignment,  and  he  was  ignorant  of  the  fraudulent  circum- 
stances connected  with  it,  it  was  held  that  he  was  not  by  such 
receipt  precluded  from  setting  aside  the  assignment  for  fraud. 
Van  Nest  v.  Yoe,  1  Sandf.  Ch.  4. 

And  when  the  creditors  were  consulted  by  the  assignors  be- 
fore the  assignment  was  executed,  and  were  cognizant  of  the  fiaan- 
cial  condition  of  the  assignors,  and  assented  to  the  plan  of  making 
a  general  assignment,  and,  after  it  was  executed,  discontinued 
actions  which  they  were  prosecuting  for  the  recovery  of  their 
debts,  in  conformity  to  an  understanding  between  the  assignor's 
other  creditors  and  themselves  that  they  would  thus  discontinue 
if  the  assignment  should  be  made,  it  was  held  that,  having  con- 
curred in  the  execution  of  the  assignment,  they  could  not  be 
heard  to  allege  that  it  was  fraudulent,  because  of  facts  of  which 
they  were  fully  informed  when  they  gave  their  assent.  John- 
son V.  Rogers,  15  N.  B.  H.  1. 

But  the  mere  fact  that  a  creditor  purchases  a  portion  of  the 
assigned  property  from  the  assignee  does  not  preclude  him  from 
insisting  that  the  assignment  is  void.  HaydocJc  v.  Coope,  53 
N.  T.  68  ;  see  Palmer  v.  Smith,  10  IST.  Y.  303. 

In  the  case  of  the  American  Exch.  Bank  v.  "Webb  (36  Barb. 
291),  where,  after  the  execution  of  an  assignment  which  was 
fraudulent  and  void  as  against  creditors,  the  wife  of  the  as- 
signor entered  into  an  arrangement  with  the  assignee,  by  which 
she  agreed  to  release  her  dower  upon  condition  that,  if  the  as- 
signment was  held  valid,  she  should  receive  the  amount  pro- 
vided for  her  under  the  assignment,  and  if  invalid,  that  she 
should  have  her  dower  out  of  the  proceeds,  and  the  plaintifE 
assented  to  these  terms,  it  was  held  that  there  was  nothing  in 
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these  facts  which  should  prevent  the  plaintiff  from  maintaining 
an  action  to  set  aside  the  assignment  as  fraudulent. 

§  239.  Creditors  wJio  are  not  injured. — A  creditor  cannot 
avoid  an  assignment  because  it  is  illegal  if  it  benefits  instead  of 
injures  him.  jF'ox  v.  Heath,  16  Abb.  Pr.  163 ;  see  Mosely  v. 
Mosely,  15  N.  T.  334 ;  Fort  Stanwix  Bank  v.  Zeggett,  51  '^. 
Y.  552.  No  creditor  but  the  one  who  is  hindered,  delayed  or 
defrauded  by  the  particular  provision  complained  of,  can  avoid 
the  instrument  on  that  account.  Thus,  where  a  general  assign- 
ment by  a  partnership  gives  preference  to  the  payment  of  the 
partnership  debts,  a  creditor  of  the  partnership  cannot  have  the 
assignment  set  aside  as  void,  because  its  provisions  as  to  the 
subsequent  payment  of  creditors  of  individual  partners  contain 
a  direction  calculated  to  hinder  and  delay  them.  Morrison  v, 
Almell,  9  Bosw.  503  ;  Scott  v.  Gutherie,  10  Bosw.  408  ;  Pow- 
ers V.  Gran/don,  Id.  630. 

§  240.  Proceedings  hy  attachment. — It  seems  to  be  now 
settled  that  the  sheriff  may  attach  personal  chattels  covered  by 
an  alleged  fraudulent  assignment,  bnt  in  such  a  case  he  must 
defend  the  seizure  on  behalf  of  the  creditors,  and  show  that  the 
assignment  was  fraudulent  as  to  the  attaching  creditor's  debt. 
Pmchey  v.  Stryker,  28  N.  Y.  45  ;  s.  c.  26  How.  Pr.  75  ;  31  K". 
Y.  140 ;  Hall  v.  Stryker,  27  N.  Y.  596  ;  rev'g  29  Barb.  105 ; 
s.  c.  9  Abb.  Pr.  342  ;  Jacohs  v.  Bemsen,  12  Abb.  Pr.  390  ;  s.  c. 
35  Barb.  384  ;  affi'd  36  N.  Y.  668  ;  see  Frost  v.  Mott,  34  N,  Y. 
253;  Kelly  Y.Lane,  42  Barb.  694;  s.  c.  28  How.  Pr.  128; 
Schlussel  V.  Willit,  12  Abb.  Pr.  397  ;  Skinner  v.  Oettinger,  14 
Abb.  Pr.  109.  But  where  the  assigned  property  has  been  sold 
by  the  assignees,  and  its  identity  gone,  the  proceeds  cannot  be 
attached  or  levied  upon  by  the  sheriff,  as  the  debtor's  property. 
Lawrence  v.  Bank  of  the  Republic,  35  N.  Y.  320 ;  Matter  of 
True,  4  Abb.  E".  C.  90  ;  Lanning  v.  Streeter,  57  Barb.  33 ; 
Campbell  v.  Erie  R.  R.  Co.  46  Id.  540  ;  Greenleaf  v.  Mum- 
ford,  50  Id.  543 ;  s.  c.  35  How.  Pr.  148 ;  McElwain  v.  Willis, 
9  "Wend.  569.  In  such  a  case  the  avails  of  the  assigned  prop- 
erty are  held  by  the  assignee  as  trustee  for  the  creditors  of  the 
assignor,  and  can  be  reached  only  by  an  action  in  the  nature  of 
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a  creditor's  bill,  whicli  a  sheriff  cannot  maintain.  Johnson,  J., 
in  Lanning  v.  Streeter,  supra,  44.  Debts  and  choses  in 
action  are  to  be  regarded  as  legal  assets  under  the  attachment 
laws  -whenever  that  process  acts  directly  upon  the  legal  title,  but 
whenever  they  are  so  situated  as  to  require  the  exercise  of  the 
equitable  powers  of  the  court  to  place  them  in  that  situation, 
they  must  be  treated  as  equitable  assets  only,  which  cannot  be 
reached  by  attachment.  Thurber  v.  Blanch,  50  N.  Y.  80  ; 
contra,  Me.  <&  Trader's  Bank  v.  Dakin,  51  E".  Y.  519  (Com. 
of  App.) ;  Heye  v.  Bolles,  33  How.  Pr.  30  ;  s.  c.  2  Daly,  231. 

Where  an  application  is  made  for  an  attachment  on  the 
ground  of  a  fraudulent  conveyance  of  property  under  a  general 
assignment,  it  is  not  competent  for  the  plaintiff  to  show  in  sup- 
port of  the  attachment,  an  omission  to  do  any  act  required  to 
be  done  under  the  statute  to  render  the  assignment  valid,  or 
the  fact  that  the  assigned  property  was  partnership  property, 
and  one  of  the  partners  has  not  joined  in  the  assignment,  or 
any  fact  establishing  the  invalidity  of  the  assignment,  except 
so  far  as  it  bears  upon  the  question  of  fraudulent  intent  in 
making  the  assignment.  Place  v.  Miller,  6  Abb.  Pr.  N.  S. 
178.  Nor  will  the  fact  that  the  assignee  has  taken  possession 
of  property  under  an  assignment  and  is  removing  it,  and  that 
no  assignment  has  been  filed  in  the  clerk's  office  as  required  by 
the  statute,  be  of  itself  alone  sufficient  evidence  to  sustain  an 
attachment  on  the  ground  that  the  assignment  is  fraudulent. 
Denser  v.  Munday,  6  Robt.  636. 

Where  a  debtor  threatened  that  if  his  creditors  brought 
action  against  him,  "  he  would  make  an  assignment,  and  plaint- 
iff (a  creditor)  could  not  get  anything,  and  he  would  do  busi- 
ness under  somebody  else's  name,"  and  on  this  threat  plaintiff 
obtained  an  attachment,  which  defendant  moved  to  vacate,  set- 
ting forth  in  his  affidavit  that  he  had  sufficient  property  to  pay 
all  his  creditors,  it  was  held  that  this  was  evidence  of  defendant's 
intention  to  defraud  his  creditors.  Oasherie  v.  Apple,  14  Abb. 
64. 

§  241.  Proceedings  hy  execution. — Where  an  assignment  is 
void,  as  against  a  statute,  and  where  a  creditor  takes  the  prop- 
erty on  execution,  which  that  assignment  intended  to  convey, 
he  takes  no  residuum,  nor  equitable  interest  of  the  assignors. 
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bnt  lie  takes  property  belonging  to  his  debtors,  the  title  of 
vhich  never  passed  from  them  to  their  assignees,  and  though  the 
effect  of  this  is  to  give  one  of  the  creditors  an  entire  satisfac- 
tion of  his  debt,  while  others  equally  meritorious  may  go  either 
vrholly  or  partially  unpaid,  yet  the  law  sei'ves  those  who  are 
rigilant,  and  the  creditor  who  has  first  obtained  judgment  and 
execution,  reaps  the  fruits  of  his  vigilance.  Austin  v.  £eU,  20 
Johns.  442. 

§  242.  Proceedings  hy  creditors  in  equity. — The  rules 
which  in  general  apply  to  actions  in  equity  brought  by  credit- 
ors to  reach  the  property  of  their  debtor  fraudulently  conveyed, 
are  those  which  apply  to  actions  to  set  aside  fraudulent  assign- 
ments. jSTone  but  judgment  creditors,  with  the  exceptions 
hereafter  mentioned,  can  maintain  such  an  action.  A  mere 
creditor  at  large  cannot  bring  an  action  to  reach  property  of  his 
debtor  which  has  been  fraudulently  assigned.  jTenstadt  v.  Jod, 
2  Duer  530 ;  affi'd  as  Reubens  v.  Joel,  13  N.  T.  488  ;  Andrews 
V.  Durant,  IS  N.  T.  496  ;  Coope  v.  Bmoles,  18  Abb.  Pr.  442  ; 
s.  c.  28  How.  Fr.  10;  42  Barb.  87;  WilUtts  v.  Yandenburgh, 
34  Barb.  424 ;  Cropsey  v.  McKinney,  30  Barb.  47 ;  Hastings 
V.  Belknap,  1  Den.  190. 

There  are  two  forms  of  action  to  which  a  judgment  creditor 
may  resort.^  If  having  issued  an  execution  upon  his  judgment, 
a  valid  levy  has  been  made  thereon  upon  real  or  personal  prop- 
erty of  the  debtor,  subject  to  levy,  which  has  been  fraudulently 

'  There  are  two  classes  of  cases  where  a  plaintiff  is  permitted  to  come  into 
a  com-t  of  equity  for  relief,  after  he  has  proceeded  to  judgment  and  execntion  at 
law  without  obtaining  satisfaction  of  his  debt.  In  one  case  the  issuing  of  the  exe- 
cution ^ves  to  the  plaintiff  a  lien  upon  the  property,  but  he  is  compelled  to  come 
here  for  the  purpose  of  remoTing  some  ob'straclion,  fraudulently  or  inequitably 
interposed  to  prevent  a  sale  on  the  execution.  In  the  other,  the  plaintiff  comes 
bere  to.  obtain  satisfaction  of  his  debt  out  of  property  of  the  defendant  which 
cannot  be  reached  by  execution  at  law.  In  the  latter  case,  his  right  to  relief  here 
depends  upon  the  fact  of  his  having  exhausted  his  legal  remedies  without  being 
able  to  obtain  satisfaction  of  his  judgment.  In  the  first  case  the  plaintiff  may 
come  into  this  court  for  relief  immediately  after  he  has  obtained  a  lien  npon  the 
property  by  the  issuing  of  an  execution  to  the  sheriff  of  the  county  where  the 
same  is  situated  ;  and  the  obstruction  being  removed,  he  may  proceed  to  enforce 
the  execution  by  a  sale  of  the  property,  although  an  actual  levy  is  probably 
necessary  to  enable  him  to  hold  the  property  against  other  execution  creditors  or 
bona  fide  purchasers.     Chan.  Walworth,  in  Beck  v.  Burdett,  1  Paige,  305,  30*. 
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assigned  by  tlie  debtor,  the  creditor  may  bring  an  action  in  aid 
of  the  execution  to  enforce  the  lien  of  his  execution  and  to 
remove  the  obstruction  to  his  legal  remedy  occasioned  by  the 
fraudulent  assignment.  Beak  v.  Burdett,  1  Paige,  305,  308 ; 
Mohawk  Bank  v.  Ahoater,  2  Id.  54  ;  Chautauqua  Co.  Bank 
V.  White,  6  N.  Y.  236,  252,  530  ;  Bishop  v.  B^alsey,  3  Abb.  Pr. 
400  ;  MoElwain  v.  Willis,  9  Wend.  548  ;  Cripven  v.  Hudson, 
13  N.  T.  161,  166  ;  Parshall  v.  Tillou,  13  How.  Pr.  7;  Shaw 
V.  Dwight,  2Y  N.  T.  244,  247  ;  Brinlierhoff  v.  Brown,  4  Johns. 
Ch.  671 ;  see  Fox  v.  Moyer,  54  N.  Y.  125  ;  Fayne  v.  Sheldon, 
63  Barb.  169,  173. 

But  when  the  subject  souajht  to  be  reached  is  choses  in  ac- 
tion, an  execution  returned  is  necessary  by  the  express  provision 
of  the  statute.  2  K.  S.  174 ;  Bishop  v.  Halsey,  3  Abb.  Pr. 
400  ;  Shaw  v.  Dwight,  27  N.  Y.  244,  249. 

If  the  property  sought  to  be  reached  is  real  estate,  the  cred- 
itor's lien  is  perfected  by  the  docketing  of  [the  judgment ;  and 
it  has  been  held  that  in  that  case  the  creditor  may  resort  to  his 
action  to  have  a  fraudulent  conveyance  which  prejudices  his 
lien  removed,  without  resorting  in  the  first  instance  to  an  exe- 
cution and  awaiting  its  return  unsatisfied.  In  that  case,  how- 
ever, the  creditor  must  allege  in  his  pleading,  and,  if  denied, 
prove  on  the  trial,  that  there  is  not  sufficient  other  property 
liable  to  sale  on  execution  out  of  which  to  satisfy  the  judgment. 
Payne  v.  Sheldon,  63  Barb.  169 ;  Brinkerhoff  v.  Brown,  4 
John.  Oh.  671. 

§  243.  Proceedings  iy  creditor's  hill. — The  ordinary  form 
of  action  to  which  creditors  resort  to  obtain  satisfaction  of 
their  demands  out  of  the  assigned  property,  is  a  creditor's  bill 
under  the  provisions  of  the  Eevised  Statutes  (2  E.  S.  174,  §  38), 
and  the  general  rules  of  courts  of  equity.  In  such  an  action  all 
species  of  property,  whether  real  or  personal,  legal  or  equitable, 
may  be  reached  and  applied  to  the  satisfaction  of  the  plaintiff's 
claim. 

In  order  to  maintain  an  action  in  the  nature  of  a  creditor's 

bill,  it  is  essential  that  the  plaintiff  should  first  have  exhausted 

his  remedy  at  law,  and  this  must  be  shown  by  a  return  of  an 

execution  unsatisfied.    Andrews  v.  Burant,  18  N.  Y.  496 ; 
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Knauth  v.  Bassett,  34  Barb.  31 ;  Wilson  v.  Forsyth,  24  Barb. 
105;  Hastings  v.  BelJcnap,  1  Den.  190 ;  Willetts  v.  Yander- 
hurgh,  34  Barb.  424.  And  the  action  may  be  commenced  as 
soon  as  the  execution  is  returned,  whether  before  or  after  the 
lapse  of  the  sixty  days  allowed  by  statute  for  the  sheriff  to 
make  his  return.  Knauth  v.  Bassett,  34  Barb.  31 ;  Billhofer  v. 
Eeubach,  15  Abb.  Pr.  143  ;  Renaud  v.  O'Brien,  35  N.  Y.  99  ; 
see  Forles  v.  Waller,  25  N.  Y.  430. 

A  receiver  appointed  under  supplementary  proceedings  may, 
after  perfecting  his  appointment,  maintain  an  action  in  his  own 
name  to  set  aside  an  assignment  of  real  and  personal  property 
made  by  a  judgment  debtor,  on  the  ground  of  fraud,  without 
having  first  received  from  such  debtor  an  assignment  to  himself 
as  such  receiver.     Porter  v.  Williams,  9  N.  T.  142  (1853). 

The  appointment  of  the  receiver  does  not  vest  him  with  the 
legal  title  to  the  property  so  assigned,  but  only  with  the  right 
of  action  which  a  judgment  creditor  would  have  to  attack  the 
assignment ;  and  the  assignment  will  be  set  aside  only  so  far  as 
to  enforce  the  payment  of  the  judgment  upon  which  he  was 
appointed  receiver,  and  the  expenses  of  that  proceeding  and 
costs.     Bostwick  v.  Menck,  40  N.  Y.  383. 

An  assignee  in  bankruptcy  may  maintain  an  action  to  set  aside 
a  conveyance  as  fraudulent  without  the  necessity  of  a  previous 
judgment  and  execution  against  the  debtor  who  made  it,  as  is  re- 
quired in  the  case  of  an  individual  creditor ;  and  although  none 
of  the  creditors  have  obtained  a  specific  lien  or  have  a  standing 
in  court  to  attack  the  conveyance.  Southard  v.  Bender,  Ct.  of 
App.  Al.  Law  J.  N.  Y.  vol.  17,  511. 

§  244.  Parties. — The  action  may  be  brought  by  the  plain- 
tiff in  behalf  of  himself  and  all  others  similarly  situated.  Brown- 
son  V.  Gifford,  8  How.  Pr.  389,  395 ;  Eabicht  v.  Pernherton, 
4  Sandf.  657 ;  Hammond  v.  Hudson  Riv.  I.  and  M.  Co.,  20 
Barb.  378. 

But  the  action  may  be,  and  more  often  is,  brought  by  the 
creditor  simply  in  his  own  behalf. 

It  is  only  necessary  to  make  the  assignor  and  the  assignee 
parties.  It  is  not  necessarj'  to  make  other  creditors  of  the  as- 
signor parties  (  Wheeler  v.  Wheedon  9  How.  Pr.  293 ;  Russell  v. 
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Lasher,  4  Barb.  232  ;  Rogers  v.  Rogers,  3  Faige,  3Y9  ;  Bank 
of  British  North  America  v.  Suydam,  6  How.  Pr.  379)  for 
the  reason  that  the  assignee  represents  all  the  creditors  inter- 
ested in  the  trust.  His  defense  is  their  defense  in  the  same 
manner  as  aa  executor  represents  the  estate  intrusted  to  him. 
Wheeler  v.  Wheedon,  supra  /  Bank  of  British  North  Am.  v. 
Suydam,  supra.  It  is  otherwise  where  the  complainant  is  en- 
deavoring to  enforce  a  claim  adverse  to  the  interests  of  the 
other  cestui  que  trust,  but  which  was  founded  upon  the  sup- 
posed validity  of  the  trust  deed.  Rogers  v.  Rogers,  3  Paige, 
379. 

The  assignors  are  necessary  parties  {Lawrence  v.  Bank  of 
Republic,  35  IST.  Y.  320),  but  the  objection  that  there  is  a 
defect  of  parties,  for  the  reason  that  they  are  not  joined  as 
parties  defendant,  is  wa,ived  if  not  taken  by  demurrer  or 
answer.   Hurlburt  v.  Bean,  2  Abb.  Dec.  428  ;  s.  c.  2  Keyes,  97. 

Where  the  assignor  is  dead,  the  creditor  cannot  maintain  an 
action  against  the  assignee  and  the  representatives  of  the  de- 
ceased, without  showing  that  the  administrator  or  executor  is 
colluding  with  the  fraudulent  assignee,  or  that  he  has  refused 
to  bring  the  action.     Bate  v.  Graham,  11  N.  Y.  237. 

§  245.  Tfte  complaint. — The  material  allegations  of  the 
complaint  in  an  action  by  a  creditor  to  set  aside  an  assignment 
as  fraudulent,  are  (1)  the  recovery  of  judgment,  (2)  the  return 
of  execution,  (3)  the  conveyance  or  assignment  complained  of, 
and  (4)  the  fact  that  the  assignment  was  made  with  the  intent  to 
hinder,  delay  and  defraud  creditors.  It  is  not  necessary  to 
allege  and  set  forth  in  the  complaint  the  specific  acts  of  fraud 
or  facts  showing  a  fraudulent  intent  upon  which  the  plaintiff 
relies  to  establish  the  fraudulent  intent.  Wilson  v.  Forsyth, 
24  Barb.  105 ;  Hastings  v.  Thurston,  18  How.  Pr.  530 ;  s,  c. 
10  Abb.  Pr.  418  ;  see  Mott  v.  Dunn,  10  How.  Pr.  225 ;  Jessup 
V.  Rulse,  39  Barb.  539. 

In  the  case  last  cited,  plaintiff  set  forth  the  whole  assign- 
ment with  the  schedules,  and  then  alleged  that  the  assignment 
was  fraudulent  and  void  upon  its  face,  and  was  made  with  the 
intent  to  hinder,  delay  and  defraud  creditors.     On  a  motion  to 
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make  the  complaint  more  definite  and  certain,  it  was  held  to  be 
good.  But  where  the  fraud  complained  of  is  extrinsic  to  the 
assignment,  the  better  course  is  to  plead  the  specific  grounds  of 
fraud.     1  Abb.  Pr.  5Y5. 

§  246.  Injunction  and  receiver. — The  court  has  power  in 
such  an  action  to  restrain  the  transfer  of  the  assigned  property 
by  the  assignee,  and  to  appoint  a  receiver.  Bloodgood\.  Clark, 
Al  Paige,  575 ;  Lent  v.  McQueen,  15  How.  Pr.  313;  Haggerty 
V.  Pittman,  1  Paige,  298 ;  Connah  v.  Sedgwick,  1  Barb.  210 ; 
Manning  v.  Stern,  1  Abb.  N.  C.  409.  But  it  is  not  a  matter 
of  course  to  enjoin  the  assignee  from  proceeding  at  all,  and  to 
appoint  a  receiver^  The  assignee  may  be  permitted  to  convert 
the  property  into  money,  while  he  is  enjoined  from  making  any 
distribution  of  it  until  after  the  determination  of  the  action. 
Bishop  V.  Ealsey,  3  Abb.  Pr.  400. 

Where  an  action  is  brought  to  set  aside  an  assignment  for 
fraud,  it  is  a  strong  reason  against  appointing  a  person  receiver 
of  the  property  assigned,  that  he  was  a  party  to  the  assignment. 
Smith  V.  N.  Y.  Consolidated  Stage  Co.  18  Abb.  Pr.  419. 

§  247.  The  relief  granted. — Assignments,  fraudulent  as  to 
creditors  under  the  statute,  are  not  void  db  initio,  but  voidable 
only  at  the  instance  of  creditors  who  file  biUs  to  impeach  and 
set  them  aside,  and  when  an  assignment  is  found  to  be  thu$ 
fraudulent,  the  decree  generally  goes  no  further  than  to  ad- 
judge it  fraudulent  as  to  the  creditor  who  has  filed  the  bill,  and 
set  it  aside  so  far  as  to  give  an  opportunity  of  obtaining  his 
debt  and  costs  out  of  the  property  which  was  covered  by 
it.  Davis  V.  Perrine,  4  Edw.  Ch.  66 ;  Henriques  v.  Hone,  2 
Id.  120 ;  s.  c.  1 3  "Wend.  240 ;  Wakeman  v.  Orover,  4  Paige, 
42,  43 ;  Hitchcock  v.  St.  John,  HofE.  Ch.  511 ;  Scouton  v. 
Bender,  3  How.  Pr.  185.  When  actions  are  instituted  by 
difi'erent  creditors,  they  will  be  entitled  to  satisfaction  out 
of  the  proceeds  of  real  estate,  in  the  order  of  the  priority  of 
their  judgments,  and  out  of  the  personalty,  in  the  order  in 
which  their  bills  were  filed  and  the  equitable  liens  created. 
Scouton  T.  Bender,  3  How.  Pr.  185. 
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When  the  property  has  heen  converted  into  money,  the  de- 
cree may  simply  direct  that  the  assignee  pay  the  plaintiff's 
claim  and  costs  out  of  the  assigned  property  or  its  proceeds  in 
his  hands.  Lester  v.  Pollock,  3  Kobt.  691,  693.  But  when  it  may 
be  necessary  to  effectuate  the  purpose  that  the  property  be  dis- 
posed of  or  otherwise  made  available  for  the  satisfaction  of  the 
judgment,  a  receiver  will  be  appointed  by  the  court,  and  he 
may  be  directed  to  seU  and  apply  the  proceeds  to  the  payment 
of  the  plaintiff's  debt.  Edmeston  v.  Lyde,  1  Paige,  637.  And 
the  assignee  will  be  directed  to  account  for  the  assigned  prop- 
erty before  a  referee.  Produce  Bank  v«  Morton,  67  1^.  T. 
199.  A  decree  appointing  a  receiver  and  directing  an  account- 
ing is  a  final  judgment  reviewable  by  appeal.     Ibid. 

Where  the  action  is  framed  for  the  purpose  of  setting  aside 
the  assignment,  if  the  assignment  is  sustained,  the  assignee  will 
not  be  compelled  to  account  in  that  action.  The  creditor  is 
not  entitled  to  such  a  decree.  Cunningham  v.  Freeborn,  11 
Wend.  241 ;   Nicholson  v.  Lemitt,  4  Sandf.  252,  311. 

Where  it  appears  that  the  assignment,  although  properly 
executed,  has  not  been  delivered,  nor  that  the  assignees  have 
ever  accepted  the  trust,  and  that  the  possession  of  the  property 
has  never  been  changed,  but  is  still  in  the  possession  of  the 
judgment  debtor,  the  judgment  creditor  may  nevertheless 
maintain  an  action  to  have  the  assignment  set  aside.  If  it  were 
not  so,  the  judgment  creditor  could  have  no  method  of  getting 
the  assignment  out  of  the  way  in  the  collection  of  their  judg- 
ment, unless  they  were  willing  to  levy  on  the  property,  and 
take  their  chances  of  impeaching  the  judgment  in  a  suit  at  law. 
Gasper  v.  Bennett,  12  How.  Pr.  307. 

§  248.  Protection  of  assignee. — Where  a  general  assign- 
ment is  set  aside  as  fraudulent  as  against  creditors,  whatever 
moneys  of  the  estate  have  been  paid  for  expenses  or  to  creditors, 
under  the  assignment,  in  good  faith  before  the  commencement 
of  the  action,  will  be  allowed  to  the  assignee.  Averill  v. 
Loucles,  6  Barb.  470  ;  Goope  v.  Bowles,  42  Barb.  87  ;  s.  c.  18 
Abb.  Pr.  442  ;  28  How.  Pr.  10  ;  Bostwich  v.  Berger,  10  Abb. 
Pr.  197 ;    CoTburn  v.  Morton,  1  Abb.  Dec.  378 ;    Young  v. 
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Brush,  28  ]Sr.  Y.  667;  Scouton^.  Bender,  Z  How.  Pr.  185 ; 
Wakemom  t.  Grover,  4  Paige,  23.  But  he  will  not  be  allowed 
compensation  for  his  own  seryices.  Lecuoitt  v.  Yates,  4  Edw. 
Ch.  134 ;  Cocype  v.  Bowles,  42  Barb.  87.  The  right  of  assign- 
ees in  tbat  respect  fails  them  with  the  failure  of  their  legal 
title,  and  the  Court  of  Chancery  cannot  undertake  to  allow  a 
compensation  for  services  voluntarily  undertaken  and  per- 
formed, in  relation  to  property  over  which  the  parties 
could  not  lawfully  assume  and  exercise  a  control  for  the  pur- 
poses tbey  intended.  McCoun,  V.  C,  Leavitt  v.  Yates,  supra. 
If  an  assignment,  in  trust  for  creditors,  convey  to  the  as- 
signee land,  under  circumstances  which  renders  it  fraudulent, 
the  assignee  is  not  bound  to  account  for  the  rents  received  and 
applied  according  to  the  terms  of  the  trust  before  tlie  commence- 
ment of  the  suit  which  resulted  in  declaring  tbe  instrument  void, 
or  before  the  attaching  of  any  specific  lien  on  the  lands.  Gol- 
lumh  V.  Read,  24  N.  Y.  505. 

§  249.  Title  of  purcJiaser  from  assignee. — Though  a  gen- 
eral assignment  be  fraudulent  as  against  creditors,  this  does  not 
aflfect  the  title  of  a  purchaser  from  the  assignees,  if  he  be  not 
connected  with  the  fraud,  and  in  fact,  be  a  purchaser  in  good 
faith  and  for  a  valuable  consideration,  and  without  notice  of 
the  fraud.  Sheldon  v.  Stryher,  42  Barb.  284 ;  s.  c.  27  How. 
Pr.  387. 

Such  a  transfer  is  valid  and  effectual  under  the  authority  of 
the  original  proprietor,  who  has  still  the  right  to  sell  the  prop- 
erty.   Pine  V.  Bikert,  21  Barb.  469. 

But  if  the  assigned  property  were  such  that  it  might  be 
seized  and  sold  on  an  execution,  it  seems  it  might  still  be  levied 
on  in  the  hands  of  a  purchaser  from  the  assignees,  provided  he 
had  either  actual  or  constructive  notice  of  the  fraud  at  the  time 
of  the  assignment.     Ames  v.  Blunt,  5  Paige,  13. 

§  250.  Costs. — Where  an  assignment  is  of  such  a  suspicious, 
character  as  would  naturally  induce  a  creditor  to  call  for  ex- 
planation, and  an  action  is  brought  to  set  aside  the  assignment, 
the  plaintiff  will  not  be  subjected  to  costs,  if  the  relief  asked 
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for  be  not  granted.  Cunningham  v.  Freeborn,  11  Wend 
241. 

The  court  may  order  the  costs  of  all  parties  to  be  paid  out 
of  the  funds  in  the  hands  of  the  assignees.  Grover  v.  Wahe- 
Tnan,  11  "Wend.  226. 

It  is  not  usual  to  charge  the  assignee  with  costs,  even  when 
the  assignment  is  fraudulent  on  its  face,  except  in  cases  of  gross 
abuse  of  his  trust.      Webb  v.  Daggett,  2  Barb.  9. 

Where  the  assignee,  in  a  conveyance  which  is  impeached  on 
the  ground  of  fraud,  instead  of  disclaiming,  puts  in  an  answer 
which  requires  the  complainant  to  reply  and  go  into  proofs, 
and  it  turns  out  that  the  conveyance  is  fraudulent,  and  such 
assignee  had  direct  or  constructive  notice  of  the  fraud,  he  wiU 
be  subjected  to  the  costs  of  the  suit.  Mead  v.  Phillips,  1 
Sandf .  "Ch.  83 ;  see  Leavitt  v.  Yates,  4  Edw.  Ch.  134. 


CHAPTER  XVII. 

AMENDMENT,  REFORMATION  AND  REVOCATION  OF  ASSIGNMENTS. 

§  251.  Alteration  iy  assignor. — The  general  principle  in 
reference  to  all  contracts  is,  that  having  been  once  made  they 
are  not  subject  to  alteration  or  revocation,  except  by  the  con- 
sent of  all  parties  or  by  a  decree  of  a  competent  court  of  equity  on 
the  ground  of  mistake.  This  principle  is  applicable  to  general 
assignments.  After  the  execution  and  delivery  of  the  instru- 
ment, the  assignor  has  no  power  to  alter,  amend  or  vary  its 
terms  or  provisions.  Sheldon  v.  Smith,  28  Barb.  593 ;  Porter 
V.  Williams,  9  IST.  Y.  142 ;  Metcalf  v.  Van  Brunt,  37  Barb. 
621 ;  Messonier  v.  Kauman,  3  Johns.  Ch.  3 ;  Bell  v.  Ilolford, 
1  Duer,  68. 

But  this  principle  applies  only  to  instruments  which  have 
become  perfected  and  completed  instruments,  although  voidable 
at  the  election  of  creditors,  and  not  to  such  as  are  wholly  void. 
Thus  an  assignment  Avhich  has  not  been  properly  acknowledged 
is  wholly  invalid  under  the  statute  (see  ante,  §  163).  A  sub- 
sequent acknowledgment,  therefore,  does  not  vary  the  instru- 
ment, but  simply  gives  it  a  legal  inception.  So  where  an  as- 
signment was  held  void  because  the  inventory  and  schedules 
were  not  filed  within  the  time  limited  in  the  statute  (the  rule  is 
now  otherwise),  it  was  held,  that  inasmuch  as  the  assignment 
was  insufficient  to  convey  any  title  to  the  assignee,  a  subsequent 
conveyance  by  the  assignor  was  good.  Juliand  v.  Eathbone, 
39  ]Sr.  Y.  369. 

Where  the  assignment  is  sufficient  to  convey  a  title  to  the 
assignee,  although  voidable  as  to  creditors,  the  rule  is  different. 

Thus,  in  the  case  of  Sheldon  v.  Smith  {supra),  it  was  held 
that  the  effect  of  an  assignment  could  not  be  varied  by  the  ex- 
ecution of  a  note  after  the  assignment,  dating  it  back  to  a  day 
prior  to  the  assignment,  for  the  purpose  of  having  the  note  em- 
braced in  the  schedule  of  debts  preferred  in  the  assignment. 
Nor  can  a  defect  in  an  assignment  be  cured,  after  creditors  have 
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acquired  a  lien,  by  the  subsequent  execution  of  an  instrument 
designed  to  remedy  the  evil.  Thus  where  an  assignment  was 
fraudulent  and  void  because  containing  a  direction  to  the  as- 
signee to  sell  on  credit,  and  after  the  institution  of  supple- 
mental proceedings  by  creditors,  the  assignors  executed  another 
instrument,  reciting  the  previous  assignment  and  directing  the 
assignees  to  sell  for  cash  only,  it  was  held  that  the  assignors  had 
no  power  to  revoke  or  alter  the  previous  assignment,  at  all 
events  not  to  the  prejudice  of  a  creditor  whose  lien  on  the  prop- 
erty had  attached  by  the  institution  of  supplementary  pro- 
ceedings. Porter  v.  Williams,  9  E^.  T.  142.  The  doctrine  of 
this  case  has  been  approved,  although  the  point  was  said  to  be 
not  necessarily  involved  in  the  case.  See  Gates  v.  Andrews, 
37  N.  Y.  65T. 

In  Hone  v.  Woolsey  (2  Edw.  Ch.  289),  where  the  original 
assignment  was  constructively  fraudulent  on  its  face,  the  as- 
signees, before  any  lien  of  creditors  had  accrued,  released  and 
reconveyed  to  the  assignors  all  the  property  embraced  in  the 
assignment,  and  a  new  assignment  was  executed  by  the  as- 
signors, free  from  the  objectionable  conditions  contained  in 
the  former.  The  vice  chancellor  was  of  opinion,  that  since 
the  first  assignment  was  voidable  and  not  void,  it  was  capable 
of  confirmation,  and  that  the  re-assignment  and  second  convey- 
ance transferred  the  property  to  the  assignees  divested  of  the 
objectionable  features  in  the  first  assignment.  The  decision  is 
rested  upon  the  ground  that  creditors  had  not  accepted  the  first 
deed,  nor  had  their  rights  attached  under  it.  This  case  was  fol- 
lowed and  approved  by  the  chancellor  in  Mills  v.  Argall  (6 
Paige,  57Y). 

Upon  strict  principles  of  law  it  is  difiicult  to  see  how  these 
decisions  can  be  sustained.  The  first  conveyance  in  each  case 
was  sufficient  to  convey  a  title  good  as  against  the  assignor, 
upon  the  conditions  contained  in  the  assignment.  The  assignee, 
having  accepted  the  trust,  had  but  one  duty  to  perform,  and 
that  to  carry  out  the  provisions  of  the  instrument.  A  reconvey- 
ance by  him  to  the  assignor  was  in  direct  subversion  of  the 
duties  he  had  assumed,  and  in  violation  of  the  trust ;  and  that 
it  was  made- with  the  ulterior  object  and  expectation  of  receiving 
back  a  better  conveyance  from  the  assignor,  did  not  make  it  any 
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the  less  a  Tiolation  of  duty.  Such  a  conveyance,  in  contraven- 
tion of  the  trust,  is,  under  the  statute  (2  E.  S.  730,  §  66),  abso- 
lutely void.  And  see  Briggs  v.  Davis,  21  IT.  Y.  574 ;  Moran 
V.  Hays,  1  Johns.  Ch.  339. 

§  252,  Revocation  of  the  assignment. — Nor  can  the  assign- 
ment be  revoked  by  the  act  of  the  assignor  without  the  concur- 
rence of  all  the  parties  to  the  instrument.  In  England,  where 
a  different  rule  prevails  in  reference  to  the  implied  assent  of 
creditors  to  a  deed  of  assignment,  it  has  been  held  that  such 
instruments  were  revokable  by  the  grantor,  until  there  had  been 
actual  acceptance  by  creditors,  or  acts  tantamount  to  an  ac- 
ceptance. Gerard  v,  Landesdale,  3  Sim.  1 ;  Page  v.  Broom, 
4  Euss.  6  ;  Aoton  v.  Woodgate,  2  M.  &  K.  492 ;  Griffith  v. 
Eiolcetts,  7  Hare,  229  ;  8?nith  v.  Hurst,  10  Hare,  30 ;  s.  c.  15 
Eng.  L.  &  Eq.  520 ;  Loajo  v.  Bogwell,  4  Dr.  &  War.  398 ; 
Broivn  v.  Cavendish,  1  J.  &  L.  606 ;  Gilbs  v.  Glamis,  11  Sim. 
584 ;  Ravenshaw  v.  Collier,  7  Sim.  3  ;  Simmonds  v.  Palles,  2 
J.  &  L.  489  ;    Walwyn  v.  Couts,  3  Sim.  14. 

But  in  this  country,  as  we  have  seen  {ante,  %  139),  the  rule 
is  otherwise. 

The  assignment  will  not  lose  its  legal  validity  simply  be- 
cause the  parties  have  chosen  to  regard  it  as  nuU  and  void.  In 
re  Becker,  2  Abb.  N.  C.  379. 

The  mere  cancellation  of  the  original  assignment,  by  erasing 
the  names  of  the  assignors,  will  not  operate  to  re-invest  the  as- 
signors with  the  title  to  the  property.  Metcalf  v.  Van  Brunt, 
37  Barb.  621,  Such  is  the  general  rule  in  reference  to  convey- 
ances. Parshall  v.  Shirts,  54  Barb.  99  ;  citing  Nicholson  v. 
Halsey,  1  Johns.  Ch.  417 ;  JacTcson  v.  Anderson,  4  Wend.  474 ; 
Kellogg  v.  Band,  11  Paige,  59 ;  Baynor  v.  Wilson,  6  Hill, 
469. 

This  principle  is  illustrated  by  the  opinion  of  Chan.  Kent  in 
Messonier  v.  Kauman  (3  Johns.  Ch.  3).  In  that  case  an  assign- 
ment was  made  for  the  benefit  of  K.  &  M.,  giving  M.'s  debts  a 
preference.  Subsequently  the  assignor  and  K.,  without  the 
knowledge  or  consent  of  M.,  canceled  the  deed,  and  the  assignor 
executed  another  assignment,  putting  M.,  K.  and  certain  other 
creditors  on  an  equality,  and  the  fund  eventually  proved  insuffi- 
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cient  to  pay  all  the  debts  specified  in  the  second  assignment,  it 
was  decided  that  the  canceling  of  the  lirst  deed  was  void  as  to 
M.,  and  that  the  second  assignment,  so  far  as  it  was  inconsistent 
with  the  first  as  to  rights  of  M.,  was  void. 

§  253.  Reformation  of  assignment  ly  action. — An  assign- 
ment, like  any  other  instrument,  may  be  corrected  by  a  court  of 
equity  upon  proof  .of  mistake.  And  where  the  amount  due 
to  a  creditor  was  inserted  in  the  assignment  at  an  erroneous 
amount  by  mistake,  and  an  action  was  brought  by  the  creditor 
against  the  assignee  and  all  other  creditors  who  chose  to  come 
in  and  avail  themselves  of  the  action  to  reform  and  correct  the 
assignment  in  that  particular,  and  demanding  that  the  assignee 
be  required  to  account,  it  was  held  that  the  complaint  was  not 
demurrable  for  a  defect  of  parties  plaintiflf,  because  all  the  cred- 
itors were  not  joined  as  plaintiff,  and  that  the  demands  for  re- 
lief, to  amend  the  assignment,  and  for  an  accounting,  were  prop- 
erly united.  Garner  v.  Wright,  28  How.  Fr.  92  ;  affi'g  24  Id. 
144. 
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FOREIGN  AND  DOMESTIC  ASSIGNMENTS. 

§  254.  In  general. — An  assignment  executed  within  this 
State  may  include  lands  or  chattels,  real  or  personals,  sit- 
uated in  another  State,  and  in  liJie  manner,  assignments 
executed  elsewhere  may  embrace  various  classes  of  property 
within  this  State.  The  question  at  once  arises,  by  what 
law  these  transfers  are  to  be  goTerned.  The  assignment 
may  be  made  in  one  State,  the  property  assigned  may  be 
situated  in  another,  the  litigation  may  arise  in  one  or  the 
other  of  these  States  or  in  a  third  State,  and  the  parties  may 
have  their  domicile  in  still  a  different  State.  The  inquiry 
therefore  is  whether  the  law  of  the  place  where  the  assign- 
ment is  made,  or  of  that  where  the  property  is  situated,  or  of 
that  where  the  litigation  arise,  or  of  that  where  the  one  or  the 
other  of  the  parties  has  his  domicile,  is  to  control.  These  sys- 
tems of  law  are  denominated  the  lex  loci  contractus,  the  lex 
rei  Slice,  the  lex  fori,  and  the  lex  domicilii.  Much  learning 
and  great  research  have  been  applied  to  the  elucidation  and  de- 
termination of  the  law  governing  the  general  principles  of 
jurisprudence  upon  which  the  questions  thus  presented  de- 
pend. The  purpose  of  this  chapter  is  to  present  an  outline  of 
the  Judicial  decisions  in  this  country,  which  control  the  courts  in 
determining  the  questions  presented  to  them  for  adjudication 
upon  questions  of  foreign  and  domestic  assignments.  In  the 
first  place,  it  is  to  be  observed  that  the  laws  of  a  State  can  have, 
of  their  own  vigor,  no  extra  territorial  effect.  So  far  as  the 
laws  of  any  State  are  regarded,  outside  of  the  jurisdiction  of 
that  State,  it  is  simply  by  force  international  or  inter-State 
comity.  This  comity  is  not  extended  to  all  kinds  of  transfers, 
nor  to  transfers  of  all  species  of  property.  For  the  present 
purpose  it  is  necessary  at  the  outset  to  observe  the  distinction 
between  bankrupt  assignments  which  are  the  result  of  statutory 
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proceedings,  and  voluntary  assignments  whicli  rest  on  the  con- 
sent of  parties. 

§  255.  Bankrupt  assignments. — With  regard  to  transfers 
under  foreign  baflEiTipt  and  insolvent  law,  there  is  in  the 
country,  little  if  any  conflict  of  authority.  It  appears  to  be 
settled  law  that  a  conveyance  by  operation  of  proceedings 
under  foreign  bankrupt  and  insolvent  laws,  cannot  affect  prop- 
erty outside  of  the  State  or  country  in  which  the  law  is  enacted. 
Story  on  Conf .  of  -Laws,  §§  410,  411 .  This  principle  has  been 
most  frequently  applied  in  contests  between  assignees  claiming 
under  a  foreign  bankrupt  assignment  and  resident  creditors 
claiming  under  attachment  proceedings,  and  in  such  cases  it  has 
been  held  in  this  State,  and  in  most  if  not  all  of  the  United 
States,  that  the  title  acquired  under  the  foreign  bankrupt  or 
insolvent  proceedings,  will  not  prevail  against  the  rights  of  at- 
taching creditors  where  the  property  is  situated.  Harrison  v. 
Sterry,  5  Cranch,  289 ;  Ogden  v.  Saunders,  12  Wheat.  213 ; 
Plestoro  V.  Abraham,  1  Paige,  236 ;  Holmes  v.  liemsen,  20 
Johns.  229  ;  Hoyt  v.  Thompson,  5  N.  Y.  320  ;  Eoyt  v.  Thomp- 
son's Ex'r,  19  JSr.  T.  207,  226  ;  Kelly  v.  Crapo,  45  JsT.  T.  86 ; 
rev'd  16  Wall.  610;  OslornY.  Adams,  18  Pick.  245,  246; 
Feloh  V.  Bugbee,  48  Me.  9 ;  2  Kent's  Com.  405,  408. 

"  This  result,"  says  Dr.  Wharton,  in  his  work  on  Conflict  of 
Laws  (§  392),  "  is  sometimes  based  on  the  position  that  compul- 
sory conveyances  in  bankruptcy  are  the  creatures  of  local  law, 
and  should  not  be  extra  territorially  extended,  and  sometimes 
on  the  priority  which  every  State  in  case  of  collision  should 
give  to  its  own  subjects." 

Whatever  be  the  true  ground  of  the  rule,  it  is  now  to  be 
regarded  as  definitely  settled.  Elaborate  discussions  of  the  sub- 
ject will  be  found  in  the  cases  above  cited,  and  especially  in  the 
leading  cases  of  Bem,sen  v.  Holm,es,  20  Johns.  229  ;  Blahe  v. 
Williams,  6  Pick.  286;  Holmes  v.  Eemsen,  4  Johns.  Ch.  460; 
Milne  v.  Moreton,  6  Binn.  (Pa.)  353  ;  and  in  Story  on  Conf.  of 
Laws,  §  410,  et  seq.  So  far  has  the  rule  been  extended  as  to 
permit  even  a  resident  of  a  foreign  State  to  obtain  an  attach- 
ment which  wiU  be  good  as  against  a  subsequent  bankrupt  as- 
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signment  in  his  own  State.  Boston  Iron  Co.  v.  Boston  Locomo- 
tive Works,  51  Me.  585 ;  see  Johnson  v.  Bunt,  23  Wend.  8Y. 

The  fact  that  the  conveyance  made  in  the  course  of  such 
foreign  bankrupt  or  insolvent  proceedings,  is  executed  by  the 
debtor  himself,  and  not  by  an  oflScer  of  the  court,  is  not  signifi- 
cant, if  in  point  of  fact  it  is  merely  ancillary  to  the  legal 
proceedings.  Hutchinson  v.  Peshine,  16  N.  J.  Eq.  1 69 ; 
Holmes  v.  Bemsen,  20  Johns.  229,  254. 

§  256.  MgM  of  foreign  Imikriipt  assignee  to  sue. — It  was 
formerly  held  in  this  State  that  under  general  principles  of 
comity,  assignees  of  a  foreign  bankrupt  were  entitled  to  sue  for 
and  recover  debts  due  to  the  bankrupt  within  this  State,  except 
when  the  claim  of  the  assignees  came  into  conflict  with  creditors 
in  this  State  claiming  under  attachments  against  the  bankrupt's 
property..  Bird  v.  Pierpont,  1  Johns.  118 ;  Bird  v.  Caritat, 
2  Id.  342  ;  Holmes  v.  Bemsen,  4  Johns.  Ch.  460  ;  Holmes  v. 
Bemsen,  20  Johns.  229,  267.  The  assignee  sued  as  the  repre- 
sentative of  the  bankrupt.  But  since  the  case  of  Abraham  v. 
Plestoro  (3  Wend.  538),  this  doctrine  has  been  doubted  if  not 
denied.  Baymond  v.  Johnson,  11  Johns.  488  ;  Moselman  v. 
Caen,  34  Barb.  66  ;  Hoyt  v.  Thompson,  5  N.  Y.  320,  351 ;  Wil- 
lets  y.  Waite,  M5  IST.  Y.  577 ;  s.  c.  13  How.  Pr.  34.  Though 
Shipman,  J.,  in  Hunt  v.  Jackson  (5  Blatchf.  394),  expressed  the 
opinion  that  these  decisions  do  not  go  to  the  extent  of  prohibit- 
ing assignees,  under  foreign  bankrupt  laws,  from  suing  in  the 
courts  of  this  State.     See  Hooper  v.  Tuckermun,  3  Sandf.  311. 

§  257.  Voluntary  assignments. — Voluntary  assignments 
stand  upon  entirely  different  principles  from  involuntary  bank- 
rupt or  insolvent  assignments.  Hoyt  v.  Thompson,  5  N.  Y. 
320,  352.  The  latter  are  compulsory  and  operate  in  invitum  / 
the  former  are  the  voluntary  act  of  the  assignor,  and  have  such 
force  and  effect  as  is  given  in  law  to  all  contracts.  Story  on 
Conf.  of  Laws,  §  411.  "  It  is  therefore  admitted,"  says  Justice 
Story,  in  the  section  last  cited,  "  that  a  voluntary  assignment  by  a 
party  according  to  the  law  of  his  domicile,  will  pass  his  personal 
estate,  whatever  may  be  its  locality  abroad  as  well  as  af  home." 

But  this  statement  is  greatly  qualified  by  the  learned  writer 
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cited,  and,  as  we  shall  see,  is  sustained  by  the  anthorities  only 
to  a  limited  extent.  A  distinction  is  to  be  taken  at  the  outset 
as  to  conveyances  of  real  as  distinguished  from  conveyances  of 
personal  property. 

§  258.  Meal  estate. — It  is  said  by  Mr.  Justice  Duer,  in 
Nicholson  v.  Leavitt  (4  Sandf.  252,  276),  that :  "  If  it  is  possi- 
ble to  state  any  legal  proposition  or  maxim  that  has  never  been 
the  subject  of  dispute  or  doubt,  but  which  is  proclaimed  and 
established  by  the  unbroken  and  unvarying  harmony  of  the  de- 
cisions in  England  and  the  United  States,  it  is  that  the  validity 
of  every  disposition  of  lands,  whether  the  disposition  be  abso- 
lute or  qualified,  whether  it  passes  an  estate  or  merely  imposes 
a  charge,  depends  exclusively  upon  the  municipal  law  of  the 
country  or  State  in  which  the  lands  are  situate."  Story  Conf. 
of  Laws,  §  428.  "  It  is  of  no  consequence  where  the  instrument 
containing  the  disposition  is  made  or  delivered,  nor  where  the 
parties  reside,  since,  in  all  cases,  it  is  neither  the  lex  loci  con- 
tractus nor  the  lex  domicilii,  but  solely  the  lex  loci  rei  sitoe  that 
governs  the  construction,  and  so  universal  is  the  rule,  that 
neither  in  the  law  of  England  nor  in  our  own  (although  it 
seems  to  be  otherwise  in  some  foreign  countries)  has  a  solitary 
exception  ever  been  admitted." 

In  support  of  a  rule  which  can  be  stated  thus  absolutely  and 
without  qualification,  it  will  be  necessary  to  refer  only  to  a  few 
of  the  principal  authorities.  Bonati  v.  Welsch,  24  N.  Y.  157 ; 
Slatter  v.  Ca/rroll,  2  Sandf.  Oh.  573 ;  Hutchinson  v.  Peshine, 

1  Green  (IST.  J.),  167 ;  McOoon  v.  Scales,  9  Wall.  23 ;  Osborne 
V.  Adams,  18  Pick.  247 ;  Lonng  v.  Pairo,  10  Iowa,  282 ;  Lu- 
cas V.  TucTcer,  17  Ind.  41 ;  Rogers  v.  Allen,  3  Ohio,  488  ;  Nel- 
son V.  Bridport,  8  Bosw.  547 ;  Brodie  v.  Berry,  2  Yes.  &  B. 
131 ;  Curtis  v.  Ilutton,  14  Yes.  537 ;  Birthwhistle  v.  Vardill, 

2  Barn.  &  0.  438 ;  s.  c.  9  Bligh,  32 ;  Harrison  v.  Harrison,  42 
L.  J.  Chan.  495. 

But  while  this  rule  is  admitted  in  its  full  force,  it  does  not 
follow  that  because  an  assignment  executed  in  this  State  covers 
real  property  situated  in  another  State,  that  therefore  it  cannot 
be  assailed  here  on  the  ground  that  the  instrument  was  in  fraud 
of  citizens  here,  or  that  it  was  obtained  fraudulently  from  the 


240  '  GENERAL  ASSIGNMENTS.  IcH.  xvni. 

grantor.    D^Ivemois  v.  Leavitt,  23  Barb.  63,  80  ;   see  Niehdl- 
son  V.  Zeaviiti  4  Sandf.  252,  276,  277. 

An  apparent  if  not  a  real  exception  to  the  rale  so  broadlj 
stated  by  Justice  Duer,  is  to  be  found  in  the  case  of  Thurston 
T.  Eosenthal  (42  Mo.  474).  In  that  case  the  assignment  was 
executed  in  New  York,  covering  real  estate  situated  in  Missouri. 
The  assignment  was  good  in  New  York  but  bad  under  the  Mis- 
souri law,  although  executed  and  acknowledged  in  compliance 
with  that  law.  It  was  held  in  Missouri  that  the  assignment  was 
good  as  against  an  execution  creditor  who  was  a  resident  of  the 
State  of  New  York. 

§  259.  The  remedy  is  governed  ty  the  forum. — Another 
proposition  which  is  well  established,  and  which  helps  to  dear 
the  general  subject  of  some  perplexity,  is  that  with  regard  to 
the  remedies,  the  methods  of  procedure,  all  the  machinery  of 
the  law,  the  place  of  trial  governs.  Lodge  v.  Phdps,  1  Johns. 
Cas.  139  ;  Huggles  v.  Keeler,  3  Johns.  263 ;  Scoville  v.  Canfidd, 
14  Johns.  338 ;  Andrews  v.  Herriot,  4  Cow.  508  and  note ; 
Speed  V.  May,  17  Penn.  St.  95  ;  Jones  v.  Taylm-,  30  Yt.  48  ; 
Harrison  v.  Story,  5  Cranch,  289 ;  Smith  v.  A  twood,  3  Mc- 
Lean, 545. 

§  260.  Voluntary  assignments  of  personal  property  in 
general. — ^It  is  with  reference  to  corporeal  personal  property 
that  the  greatest  conflict  of  opinion  exists  as  to  whether  it  is  to 
be  governed  by  the  law  of  the  place  where  it  is  situated,  or  by 
the  law  of  the  place  of  the  contract  of  transfer.  Speaking  of 
personal  property,  Mr.  Justice  Story  says  (Story  on  Conf.  of 
Laws,'§  383) :  "  that  the  laws  of  the  owner's  domicile  should  in  all 
cases  determine  the  validity  of  every  transfer,  alienation  or  dis- 
position made  by  the  owner,  whether  it  be  inter  vivos  or  post 
mortem.  And  this  is  regularly  true,  unless  there  is  some  posi- 
tive or  customary  law  of  the  county  where  they  are  situate,  pro- 
viding for  special  cases  (as  is  sometimes  done),  or  from  the  na- 
ture of  the  particular  property  it  has  a  necessarily  implied 
locality." 

Dr.  Wharton,  in  his  work  on  Conflict  of  Laws,  while  ad- 
mitting that  until  recently  the  view  expressed  by  Justice  Story 
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was  the  prevailing  one,  insists  that  the  rule  has  of  late  under- 
gone a  change,  and  he  undertakes  to  formulate  the  true  propo- 
sition in  reference  to  what  is  commonly  known  as  personal 
property,  as  follows  :  "  Movables,  when  not  massed  for  the  pur- 
poses of  succession  or  marriage  transfer,  and  when  not  in  transit 
or  following  the  owner's  person,  are  governed  by  the  lex  situs, 
except  so  far  as  the  parties  interested  may  select  some  other 
law." 

It  may  safely  be  asserted,  however,  that  the  decisions  of  the 
courts  in  this  country  have  been  quite  uniformly  based  upon 
the  rule,  as  stated  by  Judge  Story,  and  the  conflict  of  authority, 
in  so  far  as  it  exists,  arises  from  a  want  of  uniformity  in  the 
application  of  the  exception  stated. 

Now,  as  to  foreign  voluntary  assignments  which  do  not  con- 
flict with  the  law  of  the  place  where  the  personal  property  is 
situated,  it  is  in  most  States  freely  admitted  that  such  convey- 
ances operate  to  transfer  the  title  to  the  assignee  as  against  pro- 
cess in  favor  of  resident  creditors.  Kelsladt  v.  lieily,  Daily 
Keg.  Aug.  9,  18Y8  ;  Van  Brunt,  J.,  Moore  v.  Willett,  35  Barb. 
663  ;  Oaskie  v.  Brown,  2  Wall.  131 ;  Speed  v.  May,  5  Harris 
(Pa.),  91 ;  Law  v. Mills,  18  Penn. St.  185 ;  JSholeuY.  Cleveland, 
5  Mason,  174 ;  Hoyt  v.  Thompson's  Ex^r,  19  IST.  Y.  207  ;  Par- 
sons V.  Lyman,  20 1^.  T.  103 ;  Oreen  v.  Mowry,  2  Bailey  (S.  C), 
163  ;  Smith  v.  Chicago  <&  N.  W.  R.  R.  Co.  23  Wis.  267  ;  Forles 
V.  ScoMndl,  13  Cal.  241. 

There  are  Massachusetts  and  ISTew  Hampshire  decisions  the 
other  way,  which  seem  to  place  foreign  voluntary  assignments 
upon  the  same  basis  with  foreign  bankrupt  assignments.  Ln- 
graham  v.  Oeyer,  13  Mass.  146 ;  Fox  v.  Adams,  5  Greenl.  (N. 
H.),  245  ;  see  also  Borden  v.  Surrmer,  4  Pick.  265  ;  Blake  v.  ^Vil- 
liams,  6  Id.  286 ;  Fall  River  Iron  Works  v.  Croade,  15  Id.  11 ; 
2  Kent's  Com.. 407. 

Generally  courts  which  have  refused  to  give  effect  to  foreign 
assignments,  valid  where  made,  have  placed  their  decisions  upon 
the  ground  that  such  assignments  were  repugnant  to  some  stat- 
utory or  customary  law  of  the  State  where  they  were  sought  to 
be  enforced.  It  becomes  important,  therefore,  to  consider  what 
is  meant  by  the  exception  which  prescribes  that  the  principle  of 
comity  yields  when  the  laws  and  policy  of  the  State  where  the 
16 
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property  is  located  has  prescribed  a  different  rule  of  transfer 
with  that  of  the  State  where  the  owner  lives. 

§  261.  Assignments  ivliich  contravene  the  law  of  the  situs. 
— The  exception  to  the  law  of  transfer  of  personal  property,  if 
it  be  an  exception,  to  wit,  that  a  transfer,  valid  where  made, 
will  not  operate  upon  personal  property  situated  in  a  foreign 
State  where  the  transfer  is  repugnant  to  the  laws  of  that  State, 
is  the  more  difficult  of  clear  apprehension,  because  it  has  been 
expressed  in  such  various  forms  of  language.  Thus  Chancellor 
Kent  (2  Kent's  Com.  455)  says  :  "  The  necessary  intercourse  of 
mankind  requires  that  the  acts  of  parties,  valid  where  made, 
shall  be  recognized  in  other  countries,  provided  they  be  not  con- 
trary to  good  morals  nor  repugnant  to  the  policy  and  positive 
institutions  of  the  State." 

Judge  Kedfield,  in  Hanford  v.  Paine  (32  Yt,  442,  456),  says : 
"  In  regard  to  general  voluntary  assignments  for  the  benefit  of 
creditors,  it  seems  to  be  an  admitted  rule,  that  if  valid,  according 
to  the  laws  of  the  place  of  the  domicil  of  the  assignor,  they  will 
have  the  effect  to  pass  all  the  personal  property  of  the  assignor 
wherever  situated,  unless  their  operation  is  limited  or  restrained 
by  some  local  law  or  policy  of  the  State  where  the  same  is 
situated." 

Speaking  to  the  same  rule  of  law,  but  in  the  case  of  a  differ- 
ent class  of  transfers,  Mr. -Justice  Walker  says,  in  Mumford  v. 
Canty  (50  111.  370,  375) :  "  This  rule"  (the  enforcement  of  for- 
eign contracts)  "  is,  however,  never  adopted  when  it  would  con- 
travene our  criminal  laws,  or  would  sanction  vice  or  immorality, 
or  is  against  a  positive  prohibition  of  law." 

And  in  Guillander  v.  Howell  (35  N.  Y.  657),  Mr.  Justice 
Peckham  says :  "  "What  is  injurious  to  the  rights  of  citizens  where 
the  property  is  situated  should  be  the  subject  of  positive  legis- 
lation, and  not  left  to  the  discretion  of  the  courts ;"  citing  Story 
on  Conf .  of  Laws,  §  390. 

It  wiU  be  seen  from  these  citations  that  the  instances  in 
which  a  judicial  tribunal  may  refuse  to  regard  a  transfer  of 
personal  property  made  elsewhere  as  being  repugnant  to  the 
laws  or  policy  of  the  place  where  the  property  is  situated,  are 
not  clearly  defined.      Reference  to  the  facts  of  report  cases 


§  261.J         CONTRAVENING  THE   LAW  OF  THE   SITUS.  243 

bearing  on  the  subject  will  enable  us  to  draw  some  limits  to  the 
rule,  and  will  go  far  to  establish  the  doctrine  as  laid  down  in 
citation  given  above  from  the  opinion  of  Peckham,  J.,  in  Guil- 
lander  v.  Howell. 

An  important  class  of  cases  is  that  in  which  assignments 
giving  preferences  are  relied  upon  to  sustain  transfer  of  per- 
sonal property  in  States  where  such  assignments  are  prohibited. 
The  preponderance  of  authority  supports  the  proposition  that 
when  such  assignments  are  declared  by  statute  to  be  fraudulent 
or  invalid  at  the  place  where  the  property  is  situated,  they  will 
not  be  sustained,  although  valid  by  the  law  of  the  State  where 
made.  Thus,  in  Kew  Jersey,  where  assignments  with  prefer- 
ences are  prohibited  by  statute,  an  assignment  executed  under 
the  laws  of  this  State,  where  preferences  are  allowed,  was  held 
incompetent  to  pass  title.  Yarnum  v.  CaTnp,  1  Green  (N.  J.), 
329.  So  in  Massachusetts.  Zipsey  v.  Thompson,  1  Gray,  243  ; 
Boyd  V.  Rockford  Mills,  1  Gray,  406.  So  in  Missouri. 
Bryan  v.  Brisbin,  26  Mo.  423.  But  the  preference  wiU  be 
disregarded  and  the  conveyance  sustained.  Kitohin  v.  BeinsJcey, 
42  Mo.  427.  So  in  Delaware.  Mdberry  v.  Shisler,  1  Har. 
(Del.),  349.  So  in  Georgia.  Strieker  v.  Tinhham,  35  Geo. 
177.  So  in  Louisiana.  U.  S.  v.  U.  S.  Bank,  8  Rob.  262 ; 
Southern  Bank  v.  Wood,  14  La.  Ann.  554;  see  Olivier  v. 
Townes,  14  Martin  (La.),  93. 

In  the  Ohio  case  of  Fuller  v.  Steiglitz  (27  Ohio  St.  355),  a 
New  York  assignment  giving  preferences,  invalid  under  the 
laws  of  Ohio,  was  held  to  confer  a  sufficient  title  upon  the 
assignee  to  sue  to  recover  assets  belonging  to  the  estate  in  that 
State.  The  court  recognized  the  exception  to  the  general  rule 
of  comity,  but  held  that  it  applied  only  when  there  was  an  ac- 
tual conflict  of  rights  growing  out  of  a  conflict  of  laws  of  the 
two  States.  If  by  attachment  or  otherwise  the  property  had 
been  seized,  and  a  lien  or  charge  created  against  it  under  the 
Ohio  law,  it  was  intimated  that  the  decision  might  have  b.een 
different. 

In  Guillander  v.  Howell  (35  N.  T.  657 ;  s.  c.  6  Am.  Law 
Reg.  [N.  S.]  522 ;  see  note,  p.  527),  where  an  assignment  was 
made  in  New  York,  containing  prefer,ences,  and  the  assignors 
had  certain  personal  property  in  New  Jersey  covered  by  the 
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assignment,  which  property  was  attached  by  the  defendants, 
who  were  creditors  residing  in  New  Jersey,  and  sold  in  satisfac- 
tion of  their  claims,  in  an  action  brought  in  this  State  against 
the  defendants  for  the  detention  and  conversion  of  the  prop- 
erty, it  having  been  shown  that  an  assignment  giving  prefer- 
ences was  void  in  New  Jersey  by  the  laws  of  that  State,  it  was 
held  that  the  assignment  was  ineffectual  to  convey  the  personal 
property  situated  in  New  Jersey,  although  valid  under  the  laws 
of  this  State. 

The  case  of  Van  Buskirk  v.  Warren  (34  Barb.  547 ;  13 
Abb.  Pr.  145  ;  affi'd  2  Keyes,  119  ;  4  Abb.  Dec.  457 ;  rev'd  on 
appeal  to  U.  S.  Sup.  Ct.  as  Green  v.  Van  Buskirk,  6  Wall. 
307 ;  7  Wall.  139  ;  s.  o.  52  How.  Pr.  52),  which  went  through 
all  the  courts,  is  an  important  and  instructive  case.  The  facts 
were  as  follows  :  One  Bates,  who  lived  at  Troy,  New  York, 
and  owned  certain  iron  safes  in  Chicago,  Illinois,  in  order  to  se- 
cure an  existing  indebtedness  to  Van  Buskirk  and  others,  exe- 
cuted and  delivered,  in  the  State  of  New  York,  a  chattel  mort- 
gage on  the  safes.  Two  days  after  this.  Green,  also  a  creditor 
of  Bates,  sued  out  of  the  proper  court  of  Illinois  a  writ  of  at- 
tachment, caused  it  to  be  levied  on  the  safes,  got  judgment  in 
the  attachment  suit,  and  had  the  safes  sold  in  satisfaction  of  his 
debt.  At  the  time  of  the  levy  of  the  attachment  the  mort- 
gage had  not  been  recorded  in  Illinois,  nor  had  the  attaching 
creditor  notice  of  its  existence.  The  mortgagees  subsequently 
sued  Green  in  New  York  for  taking  and  converting  the  safes. 
He  defended  the  taking  and  conversion  under  the  Illinois  at- 
tachment proceedings,  but  judgment  was  nevertheless  rendered 
against  him  in  the  lower  court,  which  was  aflBrmed  on  appeal  to 
the  Court  of  Appeals,  but  reversed  in  the  Supreme  Court  of 
the  United  States.  The  decisions  of  the  State  courts  were 
placed  upon  the  ground  that  all  the  parties  to  the  transaction 
being  residents  of  the  State  of  New  York,  the  transfer  was  to 
be  governed  by  the  law  of  the  owner's  domicile,  and  that 
therefore  Bates,  at  the  time  of  the  attachment  had  no  property 
in  the  safes  upon  which  the  suit  could  operate,  and  no  title 
could  be  acquired  under  it.  It  should  be  observed  that  under 
the  Illinois  statute,  mortgages  on  personal  property  have  no 
validity  against  the  rights  and  interests  of  third  persons  with- 
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out  being  acknowledged  and  recorded,  unless  the  property  be 
delivered  to  and  remain  witb  tbe  mortgagee. 

The  Supreme  Court  of  the  United  States  affirmed  its  juris- 
diction (6  Wall.  307),  to  entertain  an  appeal  under  the  constitu- 
tional provision  that  fuU  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  State,  and  considering  the  question  upon  its  merits, 
decided  that  the  law  of  the  State  of  Illinois  having  been  shown 
to  be  such  that  no  title  to  the  personal  property  passed  under 
the  mortgage  as  against  creditors  by  reason  of  the  want  of  de- 
livery of  the  property,  and  that  the  lien  of  the  attachment 
proceedings  was  therefore  valid,  the  full  faith  and  credit 
required  by  the  constitution  to  be  given  to  the  judicial  proceed- 
ings of  other  States  required  the  New  York  courts  to  respect 
the  title  of  the  attachment  creditor  in  Illinois.  Speaking  of 
the  ground  on  which  the  decision  in  the  State  court  was  placed, 
Mr.  Justice  Davis  makes  use  of  the  following  observations : 
"  The  theory  of  the  case  is  that  the  voluntary  transfer  of  per- 
sonal property  is  to  be  governed  everywhere  by  the  law  of  the 
owner's  domicile,  and  this  theory  proceeds  on  the  fiction  of  law 
that  the  domicile  of  the  owner  draws  to  it  the  personal  estate 
which  he  owns,  wherever  it  may  happen  to  be  located.  But 
this  fiction  is  by  no  means  of  universal  application,  and  as 
Judge  Story  says,  '  yields  whenever  it  is  necessary  for  the  pur- 
poses of  justice  that  the  actual  situs  of  the  thing  should  be  exam- 
ined.' "  He  adds,  "  we  do  not  propose  to  discuss  the  question 
how  far  the  transfer  of  personal  property,  lawful  in  the  owner's 
domicile,  will  be  respected  in  the  courts  of  the  country  where 
the  property  is  located  and  a  different  rule  of  transfer  prevails. 
It  is  a  vexed  question  on  which  learned  courts  have  differed  ; 
but  after  all,  there  is  no  absolute  right  to  have  such  transfer 
respected,  and  it  is  only  on  principles  of  comity  that  it  is  ever 
allowed  ;  and  this  principle  of  comity  always  yields  when  the 
laws  and  policy  of  the  State  where  the  property  is  located  have 
prescribed  a  different  rule  of  transfer  from  that  of  the  State 
where  the  owner  lives." 

In  all  the  cases  thus  far  cited  in  this  section,  it  will  be  ob- 
served that  the  invalidity  of  the  transfer  at  the  place  where  the 
property  was  situated  arose  from  positive  legislation.     Statutes, 
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however,  which  regulate  the  mode  of  executing  and  administer- 
ing assignments,  such  as  the  assignment  act  of  this  State,  are 
intended  to  affect  only  assignments  executed  within  the  State, 
or  such  as  are  made  by  residents  of  the  State.  Ockerman  v. 
Cross,  54  ]Sr.  Y.  29  ;  Ecmford  v.  Paine,  32  Vt.  442  ;  Wilson 
V.  Gaison,  12  Md.  54.  They  have  no  application  whatever  to 
assignments  executed  without  the  State  by  non-residents. 

In  Philson  v.  Barnes  (50  Penn.  St.  230),  it  was  held  that  an 
assignment  executed  by  a  non-resident,  but  not  recorded  as  re- 
quired by  the  Pennsylvania  statute,  was  invalid  as  against  an 
attacliing  creditor  in  Pennsylvania,  but  that  case  is  exceptional, 
and  turns  upon  the  phraseology  of  the  Pennsylvania  statute. 

Turning  now  from  the  cases  in  which  a  foreign  assignment 
has  been  held  invalid,  because  of  some  statutory  prohibition  re- 
lating to  such  instruments,  to  the  cases  in  which  the  invalidity 
has  been  sought  to  be  established  by  showing  that  the  assign- 
ment, though  valid  where  made,  is  invalid  because  fraudulent 
by  reason  of  a  construction  placed  upon  the  statute  of  frauds  by 
the  courts  where  the  property  is  situated  different  from  the  con- 
struction adopted  at  the  place  where  the  assignment  is  made,  we 
shall  find  that  the  cases  are  by  no  means  so  easy  of  reconcilia- 
tion. The  preponderance  of  authority,  as  well  as  the  weight  of 
argument,  seems  to  be  in  favor  of  sustaining  such  transfers. 

Thus,  in  the  Supreme  Court  of  the  United  States,  in  a  case 
elaborately  argued,  where  the  assignment  was  made  in  Rhode 
Island  by  persons  residing  there,  conveying  property,  a  portion 
of  which  was  situated  in  New  York,  and  the  deed  of  assignment 
contained  reservations  which,  although  valid  in  Khode  Island, 
would  have  rendered  the  conveyance  void  if  made  in  New  York, 
in  a  creditor's  action  brought  in  the  Circuit  Court  of  the  United 
States  in  New  York,  it  was  held  that  the  assignment,  being  valid 
in  Ehode  Island,  was  sufficient  to  sustain  the  title  in  the  assignees 
in  New  York.     Livermore  v.  Jenckes,  21  How.  (U.  S.)  126. 

So  in  Baltimore  &  Ohio  R  E.  v.  Glenn  (28  Md.  287),  where 
an  assignment  was  made  in  Yirginia  by  a  corporation  of  that 
State,  containing  provisions  which,  under  the  statute  of  frauds, 
as  expounded  in  the  State  of  Maryland,  would  have  rendered  it 
void,  but  which  were  valid  under  the  laws  of  the  State  of  Vir- 
ginia, the  assignment  was  sustained  in  Maryland.     The  court 
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TecogTiized  and  acted  upon  the  principle  that  if  the  deed  was  a 
legal  instrument  in  Virginia,  where  it  was  made,  it  was  so 
everywhere,  "  unless  it  violates  good  morals  or  is  repugnant  to 
some  law  or  policy  of  the  State." 

And  to  the  same  general  effect  are  Frazier  v.  Fredericks, 
24  N.  J.  L.  (4  Zab.),  162  ;  Mowry  v.  Crocker,  6  Wis.  326  ;  Law 
V.  Mills,  18  Penn.  St.  185  ;  Caskie  v.  Webster,  2  Wall.  Jr.  131 ; 
Fuller  V.  SUiglitz,  'in  Ohio  St.  355. 

In  Moore  v.  Willett  (35  Barb.  663),  where  the  assignment 
was  made  in  North  Carolina  and  contained  a  clause  allowing  the 
assignees  to  sell  on  credit,  and  also  to  continue  the  business  at 
their  election,  provisions  which,  as  we  have  seen,  would  render 
the  assignment,  if  executed  here,  fraudulent  and  void,  in  an 
■action  brought  here  by  the  assignees  to  recover  the  possession  of  a 
portion  of  the  assigned  property  levied  upon  by  the  sheriff  under 
an  execution  on  a  judgment  obtained  by  a  creditor  in  this  State,  it 
was  held  that  the  provisions  in  the  assignment,  good  where  it  was 
executed,  but  rendering  it  void  in  this  State,  did  not  impair  its 
validity  here,  and  the  title  of  the  assignee  was  sustained. 

But  in  Rice  v.  Courtis  (32  Yt.  460),  where  the  assignment  was 
made  in  JS^ew  York  and  was  valid  under  the  laws  of  that  State, 
but  a  portion  of  the  property  covered  by  it  was  in  Yermont, 
and  there  was  no  change  of  possession  of  the  property  such 
as  is  required  by  the  local  law  of  Yermont,  as  declared  by  its 
courts,  it  was  held  that  the  assignment  was  invalid  as  against  a 
subsequent  attachment  in  Yermont. 

In  Ingraham  v.  Geyer  (13  Mass.  145),  the  assignment  was 
made  in  Pennsylvania,  and  was  invalid  under  the  common  law 
of  Massachusetts.  The  Massachusetts  court  refused  to  sustain 
it  against  a  resident  attaching  creditor.  This  case  was  followed 
in  Fall  River  Iron  Works  v.  Croade,  15  Pick.  11 ;  Fox  v. 
Adams,  5  Greenl.  245 ;  see  Rhode  Island  Cent.  Bank  v.  Dan- 
forth,  14  Gray  (Mass.),  123.  In  that  State  an  assignment  not 
assented  to  by  creditors  is  void  at  common  law.  Edwards  v. 
Mitchell,  1  Gray,  239;  Russell  y.  Woodward,  10  Pick.  408. 

§  262,  Glioses  in  action. — With  regard  to  debts  and  choses 
in  action  generally,  since  they  can  have  no'locality,  they  are  said 
to  follow  the  person,  and  pass  by  a  general  assignment  executed 
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by  him,  even  though  the  persons  owing  the  debts  are  foreign  to 
the  domicile  of  the  assignor.  Ouillander  v.  Howell,  35  N.  Y. 
657 ;  s.  0.  6  Am.  L.  Eeg.  522 ;  and  see  the  able  note  to  this  case 
at  page  527  ;  Cashie  v.  Webster,  2  Wall.  Jr.  131 ;  Speed  v.  May, 
17  Penn.  St.  91 ;  Nolle  v.  Smith,  6  E.  I.  446 ;  Clarh  v.  Conn, 
Peat  Co.  35  Conn.  303  ;  Smith  v.  Chicago  <&  N.  W.  B.  B.  Co. 
23  Wis.  267  ;  Wharton  on  Conf.  of  Laws,  §  545,  et  seq.  And 
the  title  will  pass  to  the  assignee  without  notice  to  the  assignor's 
debtor,  except  only  so  far  as  the  debtor  may  have  dealt  in  good 
faith  with  the  assignor.  Becltwith  v.  Union  Banh,  9  N.  Y.  211 ; 
Nolle  V.  Smith,  6  K.  I.  44  6  ;  Warren  v.  Copelin,  4  Mete.  394 ; 
see  Anderson  v.  Van  Allen,  12  Johns.  343;  WiJlcins  v.  Batter- 
man,  4  Barb.  47.  If,  by  the  laches  of  the  assignee  in  leaving 
the  debtor  in  ignorance  of  his  claim,  the  debtor  deals  with 
the  original  creditor  as  if  he  were  still  his  creditor,  and  there- 
by becomes  prejudiced,  it  is  the  loss  of  the  assignee  and  not 
of  the  debtor.  Nolle  v.  Smith,  svpra;  Holmes  y.  Bemsen,  4 
Johns.  Ch.  460  ;  see  Emerson  v.  Partridge,  27  Vt.  8  ;  Ward  v. 
Morrison,  25  Id.  593  ;  Muir  v,  SchencTc,  3  Hill,  228  ;  Story  on 
Conf.  of  Laws,  §  396;  Mowry  v.  Crocker,  6  Wis.  326. 

§  263.  (S/wps  at  sea. — Property  at  sea  or  in  transit 
passes  by  any  valid  conveyance  made  by  the  owner.  *  Whar- 
ton Conf.  of  Laws,  §  356 ;  Plestoro  v.  Alraham,  1  Paige, 
236.  Hence  an  assignment  of  a  ship  on  the  high  seas  passes 
a  title  to  the  assignees,  if  the  assignment  is  valid  at  the  place 
where  it  is  made.  Moore  v.  Willett,  35  Barb.  663 ;  Soutliem 
Banlc  V.  Wood,  14  La.  Ann.  554.  And  the  same  rule  has  been 
applied  where  the  assignment  was  made  under  bankrupt  pro- 
ceedings. Thus,  in  Crapo  v.  Kelly  (16  Wall.  610),  an  assign- 
ment of  the  debtor's  property  was  made  under  the  insolvent 
laws  of  Massachusetts.  Among  the  assigned  property  was  a 
ship,  which  was  at  sea  at  the  time  of  the  assignment.  Subse- 
quently the  vessel  arrived  at  the  port  of  New  York,  where  she 
was  attached  by  a  creditor  residing  in  that  State,  and  the  action 
was  brought  to  determine  with  whom  was  the  prior  right.  The 
Court  of  Appeals  (45  N.  Y.  86)  held  that  the  title  to  the  vessel  did 
not  pass  to  the  assignee,  but  this  opinion  was  overruled  in  the 
Supreme  Court  of  the  United  States  upon  the  ground  that  the 
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vessel  being  a  Massacliusetts  vessel,  was  to  be  deemed  a  portion 
of  the  territory  of  that  State,  and  that  the  assignment  by  the 
insolvent  court  of  that  State  passed  the  title  to  her  in  the  same 
manner  and  with  the  like  eifect  as  if  she  had  been  physically 
within  the  bounds  of  that  State  when  the  assignment  was 
executed. 

§  264.  Where  the  parties  are  all  subjects  of  the  State  in 
which  the  assignment  is  made. — Another  general  consideration 
governing  the  application  of  the  rule  giving  effect  to  assign- 
ments as  between  different  States,  is  the  residence  or  domicile  of 
the  parties  affected  by  their  operation.  The  important  qualifi- 
cation of  the  rule  of  comity  which  has  just  been  noticed,  is 
limited  in  its  terms  to  citizens  of  the  State  where  the  provisions 
of  the  assignment  are  sought  to  be  enforced.  As  against  citizens 
of  other  States,  and  especially  as  against  citizens  of  the  State 
where  the  assignment  was  made,  the  rule  appears  to  hold  with- 
out qualification,  that  an  assignment,  valid  by  the  laws  of  the 
State  in  which  it  is  made,  is  valid  everywhere.  BurrUl  on 
Assgts.  3d.  ed.  415.  In  other  words,  it  has  been  held  that  where 
questions  as  to  extra  territorial  property  arise  between  foreign 
assignees  and  foreign  creditors  domiciled  in  the  same  State,  the 
foreign  laws  to  which  such  parties  are  subject  wiU  be  upheld. 
Beniley  v.  Whittemore,  19  N.  J.  Eq.  462  ;  rev'g  s.  c.  18  N.  J. 
Eq.  366 ;  Abraham  v.  Plestoro,  3  "Wend.  540  ;  s.  o.  1  Paige, 
236 ;  Sanderson  v.  Bradford,  10 IST.  H.  260 ;  Sail  v.  Boardman, 
14  JSr.  H.  38  ;  Thurston  v.  Bosenfield,  42  Mo.  494 ;  Burlock  v. 
Taylor,  16  Pick.  335 ;  Moore  v.  Bonnell,  2  Yroom.  90  ;  Whip- 
ple V.  Thayer,  16  Pick.  25 ;  Burlock  v.  Taylor,  Id.  335 ;  Mar- 
tin V.  Potter,  11  Gray,  37. 

It  is  not  easy  to  say  how  far  this  doctrine  was  intended  to  be 
affected  by  the  decision  in  Green  v.  Yan  Buskirk  (7  Wall.  139), 
abstracted  above.  Dr  Wharton  ("Wharton  on  Conf.  of  Laws, 
§  371)  distinguishes  that  case  upon  the  ground  of  the  positive 
enactment  of  the  State  of  Illinois  in  reference  to  the  recording 
of  chattel  mortgages.  He  says :  "  If  a  State  provide  that  no 
title  shaU  pass  to  property  within  its  borders  except  on  certain 
conditions,  such  provision  cannot  be  overridden  by  any  foreign 
law  which  parties  domiciled  abroad  may  choose  to  interpolate." 
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THE  ADMINISTRATION   OF   THE  ASSIGNED  ESTATE. 


OHAPTEE  XIX. 

"jurisdiction  of  county  court  and  common  pleas  under 

THE  general  assignment  ACT  OF  1811. 

§  265.  In  general. — Having  heretofore  discussed  the  various 
methods  by  which  assignments  for  creditors  may  be  made,  both 
under  the  provision  of  the  Revised  Statutes  in  reference  to  in- 
solvent debtors,  and  also  under  the  act  of  1877  and  the  common 
law  in  reference  to  general  voluntary  assignments,  we  come 
now  to  a  consideration  of  the  rights  and  duties 'of  the  assignee 
and  of  creditors  growing  out  of  the  execution  of  such  instru- 
ments. 

But  before  proceeding  to  the  consideration  of  these  matters 
in  detail,  it  is  proper  to  inquire  into  the  extent  and  limit  of  the 
jurisdiction  conferred  upon  the  county  court  by  the  general  as- 
signment act  of  1877. 

§  266.  Jurisdiction  of  county  court. — The  sections  of  the 
act  of  1877,  to  which  it  is  necessary  to  refer  in  this  connection, 
are  as  follows  :  "  Any  proceeding  under  this  act  shall  be  deemed 
for  all  purposes,  including  review  by  appeal  or  otherwise,  to  be 
a  proceeding  had  in  the  court  as  a  court  of  general  jurisdiction, 
and  the  court  shall  have  full  jurisdiction  to  do  all  and  every  act 
relating  to  the  assigned  estate,  the  assignees,  assignors  and  cred- 
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itors,  and  jurisdiction  shall  be  presumed  in  support  of  the  orders 
and  decrees  therein,  unless  the  contrary  be  shown,  and  after  the 
filing  or  recording  of  an  assignment  under  this  act,  the  court 
may  exercise  the  powers  of  a  court  of  equity  in  reference  to  the 
trust  and  any  matters  involved  therein."  Laws  of  1877,  chap. 
466,  §  25. 

It  is  also  provided  by  a  previous  section,  that  "  All  orders  or 
decrees  in  proceedings  under  this  act  shall  have  the  same  force 
and  effect,  and  may  be  entered,  docketed  and  enforced  and  ap- 
pealed from,  the  same  as  if  made  in  an  original  action  brought 
in  the  county  court.  And  all  proceedings  under  this  act  shall 
be  deemed  to  be  had  in  court.  The  said  court  shall  always  be 
open  for  proceedings  under  this  act.  The  county  judge,  when 
named  in  this  act,  shall,  in  such  proceedings,  be  deemed  to  be 
acting  as  the  court."  Laws  of  1877,  chap.  4:66,  §  22  ;  amended 
Laws  of  1878,  chap.  318. 

In  addition  to  the  general  powers  conferred  under  these  sec- 
tions, the  act  expressly  authorizes  the  county  court  (the  county 
judge  when  named  in  the  act,  in  all  proceedings  under  the  act, 
is  deemed  to  be  acting  as  county  judge)  to  authorize  the  as- 
signee to  advertise  for  creditors  to  present  claims  (§  4),  to  remove 
the  assignee  (§  6),  and  to  require  and  allow  amendments  to  the 
inventory  and  schedules  (§  6),  to  require  further  security  to  be 
given  by  the  assignee  (§  7),  to  continue  proceedings  on  the  death 
of  the  assignee  (§  10),  to  compel  an  accounting  and  distribution 
of  the  assigned  estate  (§§  11-21),  and  to  order  the  examination 
of  witnesses  and  the  production  of  books  and  papers  (§  21),  and 
to  authorize  the  assignee  to  compromise  and  compound  claims  or 
debts  belonging  to  the  estate  (§  23).  These  various  matters  are 
made  the  subject  of  special  examination  in  the  succeeding 
chapters. 

§  267.  In  case  of  disability  of  county  judge. — The  Code  of 
Civil  Procedure  has  provided  for  a  continuance  of  special  pro- 
ceedings in  case  of  the  disability  of  the  county  judge. 

"If  the  county  judge  is  for  any  cause  incapable  to  act  in  an 
action  or  special  proceeding  pending  in  the  county  court  or  be- 
fore him,  he  must  make  and  file  in  the  office  of  the  clerk  a  cer- 
tificate of  the  facts ;  and  thereupon  the  special  county  judge,  if 
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any  and  if  not  disqualified,  must  act  as  county  judge  in  that 
action  or  special  proceeding.  Upon  tlie  filing  of  the  certificate, 
where  there  is  no  special  county  judge  or  the  special  county 
judge  is  disqualified,  the  action  or  special  proceeding  is  removed 
to  the  Supreme  Court,  if  it  is  then  pending  in  the  county  court. 
If  it  is  pending  before  the  county  judge,  it  may  be  continued 
before  any  justice  of  the  Supreme  Court  within  the  same  judi- 
cial district.  The  Supreme  Court,  upon  the  application  of 
either  party,  made  upon  notice  and  upon  proof  that  the  county 
judge  is  incapable  to  act  in  an  action  or  special  proceeding 
pending  in  the  county  court  may,  and  if  the  special  county 
judge  is  also  incapable  to  act  must,  make  an  order  removing  it 
to  the  Supreme  Court.  Thereupon  the  subsequent  proceedings 
in  the  Supreme  Court  must  be  the  same  as  if  it  had  originally 
been  brought  in  that  court,  except  that  an  objection  to  the 
jurisdiction  may  be  taken  which  might  have  been  taken  in  the 
county  court."     Code  of  Civ.  Pro.  §  342. 

§  268.  Jurisdiction  of  Court  of  Common  Pleas. — "  In  the 
city  and  county  of  New  York  all  papers,  except  assignments, 
which  by  this  act  are  required  to  be  hereafter  filed  or  recorded 
in  the  county  clerk's  office,  shall  be  filed  or  recorded  in  the 
office  of  the  clerk  of  the  Court  of  Common  Pleas  of  said  city 
and  county ;  and  any  judge  of  said  court  may  exercise  all  the 
powers  of  a  county  judge  for  said  county  for  the  purposes  of 
this  act,  and  any  act  or  proceeding  commenced  or  returnable 
before,  or  instituted  or  ordered  by,  one  of  the  judges  of  said 
court,  may  be  heard,  continued  or  comJ)leted,  by  or  before  any 
other  of  them."  Laws  of  187Y,  chap.  4:66,  §  24 ;  see  Code  of 
Civ.  Pro.  §§  266,  267. 

The  judges  of  the  Court  of  Common  Pleas  were  included  in 
the  term  county  judge,  employed  in  the  act  of  1860  ;  and  its 
amendments  and  the  jurisdiction  conferred  by  those  acts  upon 
the  county  judge,  was  rightfully  exercised  by  the  judges  of  the 
Court  of  Common  Pleas,  when  the  debtor  resided  in  the  city 
of  New  York.    In  re  Morgan,  56  JSf.  Y.  629. 

§  269.  Concurrent  jurisdiction  in  equity. — It  will  be  ob- 
served that  these  powers  conferred  upon  the  county  court  and 
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Court  of  Common  Pleas  by  this  act,  are  those  ordinarily  exer- 
cised by  courts  of  equity.  And  those  courts  still  retain  and 
may  exercise  their  jurisdiction  over  the  same  matters.  This 
act  has  not  limited  or  abridged  their  powers.  It  has  given 
a  new  and  more  expeditious  remedy  to  creditors,  but  that 
remedy,  upon  familiar  principles  of  construction,  is  cumu- 
lative and  not  exclusive.  Scidmore  v.  Smith,  13  Johns. 
322  ;  Golden  v.  Eldred,  15  Id.  220  ;  Piatt  v.  Sherry,  T  Wend. 
236;  Stafford  v.  Ingersol,  3  Hill,  38;  Waterford,  &c.  v. 
People,  9  Barb.  161. 

So  it  has  been  held  that  the  authority  conferred  upon  the 
county  court  under  this  act,  to  entertain  proceedings  for  an  ac- 
counting is  not  exclusive.  An  action  for  an  accounting  in 
equity  may  still  be  brought  in  any  court  having  equity  jurisdic- 
tion. Heissenbuttel  v.  Rogers,  Daily  Eeg.  January  19,  1878, 
Davis,  J. 

On  the  other  hand  it  is  to  be  observed  that,  although  the 
Court  of  Common  Pleas  has  a  general  equity  jurisdiction,  and 
the  county  court  may  exercise  equity  powers  in  certain  in- 
stances, yet  the  authority  conferred  under  the  general  assign- 
ment act  in  special  proceeding,  is  purely  statutory  and  is  not 
enlarged  by  the  general  equity  power  of  the  court.  Ship- 
man's  Petition,  1  Abb.  N.  C.  406  ;  Matter  of  Lewis,  Daily 
Keg.  Aug.  9,  1878. 

§  270.  Filing  and  recording  papers  under  the  act;  Fees. 
— "The  clerk  of  the  court  shall  keep  a  separate  book,  in 
which  shall  be  entered  each  case,  the  date  and  place  of  rec- 
ord of  the  assignment,  and  a  minute  of  all  proceedings  there- 
in, under  this  act,  with  such  particularity  as  the  court  shall 
direct  by  general  order.  He  shall  record  therein  at  length 
the  orders  and  decrees  of  the  court,  settling,  rejecting  or  ad- 
justing claims,  and  directing  the  payment  of  money,  or  re- 
leasing assets  by  the  assignee,  and  removing  or  discharging 
the  assignee  and  his  sureties,  and  such  other  orders  as  the 
court  shall  direct  by  general  order.  The  said  clerk  shall 
securely  keep  the  papers  in  each  case  in  a  file  by  themselves, 
and  shall  be  entitled  to  a  fee  of  one  dollar  for  filing  all  the 
papers  in  each  case,  and  entering  the  proceedings  in  the 
minute  book,   and   fifty  cents  to  be  paid   by  the  assignee. 
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unless  otherwise  directed,  for  recording  each  order  or  de- 
cree  required  by  this  act  or  the  general  order  of  the  court." 
Laws  of  1877,  chap.  4:66,  §  22 ;  as  amended  by  Laws  of  1878, 
chap.  318. 

"In  the  city  and  county  of  New  York  all  papers,  ex- 
cept assignments,  which,  by  this  act,  are  required  to  be 
hereafter  filed  or  recorded  in  the  county  clerk's  office,  shall 
be  filed  or  recorded  in  the  office  of  the  clerk  of  the  Court 
of  Common  Pleas  of  said  city  and  county."  Laws  of  1877, 
chap.  466,  §  24. 


OHAPTEK  XX. 

THE  INVENTORY,  SCHEDULES  AND  BOND. 

§  271.  In  general. — The  first  step  to  be  taken  under  the 
general  assignment  act,  after  the  execution  of  the  assignment, 
is  the  preparation  of  the  inventory  and  schedules,  and  the  as- 
signee's bond.  These  matters,  which  in  part  devolve  upon  the 
assignor  and  in  part  upon  the  assignee,  are  properly  to  be  con- 
sidered before  entering  at  large  upon  the  rights  and  duties  of 
the  assignee  under  the  assignment. 

§  272.  The  inventory  and  scliedules. — By  the  third  section 
of  the  general  assignment  act  of  1877,  as  amended,  it  is  pro- 
vided as  follows : 

"  A  debtor  making  an  assignment  shall,  at  the  date  thereof, 
or  within  twenty  days  thereafter,  cause  to  be  made  and  deliv- 
ered to  the  county  judge  of  the  county  where  such  assignment 
is  recorded,  an  inventory  or  schedule  containing, 

"  1.  The  name,  occupation,  place  of  residence,  and  place  of 
business  of  such  debtor. 

"  2.  The  name  and  place  of  residence  of  the  assignee. 

"  3.  A  full  and  true  account  of  all  the  creditors  of  such 
debtor,  stating  the  last  known  place  of  residence  of  each,  the 
sum  owing  to  each,  with  the  true  cause  and  consideration  there- 
for, and  a  full  statement  of  any  existing  security  for  the  pay- 
ment of  the  same. 

"  4.  A  full  and  true  inventory  of  all  such  debtor's  estate  at 
the  date  of  such  assignment,  both  real  and  personal,  in  law  and 
in  equity,  with  the  incumbrances  existing  thereon,  and  of  all 
vouchers  and  securities  relating  thereto,  and  the  nominal  as 
well  as  actual  value  of  the  same,  according  to  the  best  knowl- 
edge of  such  debtor. 

"  5.  An  affidavit  made  by  such  debtor,  that  the  same  is  in 
aU  respects  just  and  true.  But  in  case  such  debtor  shall  omit, 
neglect  or  refuse  to  make  and  deliver  such  inventory  or  sched- 
ule within  the  twenty  days  required,  the  assignee  named  in  such 
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assignment  shall,  within  thirty  days  after  the  date  thereof,  cause 
to  be  made,  and  delivered  to  the  county  judge  of  the  county 
where  such  assignment  is  recorded,  such  inventory  or  schedule 
as  above  required,  in  so  far  as  he  can ;  and  for  such  purpose 
said  county  judge  shall,  at  any  time,  upon  the  application  of 
such  assignee,  compel  by  order  such  delinquent  debtor,  and  any 
other  person,  to  appear  before  him  and  disclose,  upon  oath,  any 
knowledge  or  information  he   may  possess,  necessary  to  the 
proper  making  of  such  inventory  or, schedule.     The  assignee 
shall  verify  the  inventory  and  schedule  so  made  by  him,  to  the 
effect  that  the  same  is, in  all  respects  just  and  true,  to  the  best 
of  his  knowledge  and  belief.     But  in  case  the  said  assignee 
shall  be  unable  to  make  and  file  such  inventory  or  schedule 
within  said  thirty  days,  the  county  judge  may,  upon  application 
upon  oath,  showing  such  inability,  allow  him  such  further  time 
as  shall  be  necessary,  not  exceeding  sixty  days.     If  the  assignee 
fail  to  make  and  file  such  inventory  or  schedule  within  said 
thirty  days,  or  such  further  time  as  may  be  allowed,  the  county 
judge  shall  require,  by  order,  the  assignee  forthwith  to  appear 
before  him,  and  show  cause  why  he  should  not  be  removed. 
Any  person  interested  in  the  trust  estate  may  apply  for  such 
order,  and  demand  such  removal.     The  books  and  papers  of 
such  delinquent  debtor  shall  at  all  times  be  subject  to  the  in- 
spection and  examination  of  any  creditor.     The  county  judge  is 
authorized  by  order  to  require  such  debtor  or  assignee  to  allow 
such  inspection  or  examination.     Disobedience  to  such  order  is 
hereby  declared  to  be  a  contempt,  and  obedience  to  such  order 
may  be  enforced  by  attachment.     The  inventory  or  schedule 
shall  be  filed  by  said  county  judge  in  the  office  of  the  clerk  of 
said  county  in  which  said  assignment  is  recorded."      Laws  of 
187Y,  chap.  466,  §  2,  5th  paragraph,  as  amended  by  Laws  of 
1878,  chap.  318,  §  1  ;  see  Laws  of  1860,  chap.  348,  §  2;   Laws 
of  1874,  chap.  600,  §  1. 

§  273.  Previous  statutory  provisions. — The  act  of  1860 
(Laws  of  1860,  chap.  348,  §  2)  provided  that,  at  the  date  of  the 
assignment  or  within  twenty  days  thereafter,  the  debtor  should 
make  and  deliver  to  the  county  judge  of  the  county  in  which 
the  debtor  resided  at  the  date  of  the  assignment,  an  inventory 
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or  schedule,  precisely  as  required  by  an  insolvent  debtor  under 
the  two-tbird  act  {ante,  §  24),  with  tbe  additional  requirement 
tbat  be  should  state  tbe  value  of  the  estate  according  to  the  best 
knowledge  of  such  debtor. 

In  1 874  (Laws  of  1674,  chap.  600),  tbe  section  was  amended 
by  providing  tbat,  in  case  tbe  debtor  omitted  or  refused  to 
make  and  deliver  tbe  inventory  specified,  the  assignment  should 
not,  for  that  reason,  be  invalid  or  ineflfectual.  It  further  pro- 
vided tbat,  in  case  of  such  refusal  or  neglect  on  the  part  of  the 
assignor,  tbe  assignee  might,  within  six  months  after  the  date 
of  tbe  assignment,  make  and  file  an  inventory  or  schedule  of  aU 
the  property  of  tbe  debtor  which  be  might  be  able  to  find. 

Tbe  act  of  1860,  with  tbe  amendment  of  1874,  was  repealed 
by  the  act  of  1877,  and  an  inventory  and  schedule,  as  required 
by  the  section  cited  above,  were  provided.  It  will  be  observed 
tbat  tbe  inventory  or  schedule  differs  in  form,  though  not 
materially  in  substance,  from  that  [required  under  the  former 
act.  The  act  of  1877,  however,  provided  tbat  in  case  the  in- 
ventory should  not  be  filed  within  thirty  days  by  the  debtor  or 
tbe  assignee,  the  assignment  should  be  void.  This  provision 
was  repealed  by  the  amendatory  act  of  1878,  and  the  removal 
of  the  assignee  is  now  tbe  only  penalty  for  a  failure  to  file  the 
inventory  and  schedules. 

§  274.  Failure  to  file  inventory  and  schedules. — Under  the 
provisions  of  tbe  act  of  1860,  previous  to  tbe  amendment  of 
1874,  it  was  held  that  tbe  making  and  delivery  of  the  inventory 
and  schedules  within  the  time  limited  in  the  act  was  essential 
to  the  validity  of  tbe  assignment.  Juliand  v.  Bathhone,  39  IST. 
Y".  369  ;  rev'g  s.  c.  39  Barb.  97  ;  Hardmann  v.  Bowen,  39  IS.. 
T.  196 ;  see  Fairchild  v.  Gwinne,  16  Abb.  Pr.  23  ;  s.  c.  14 
Abb.  Pr.  121 ;  contra,  Van  Vleet  v.  Slausnn,  45  Barb.  317  ; 
Evans  v.  Chapin,  12  Abb.  Pr.  161 ;  s.  c.  20  How.  Pr.  289  ; 
Barbour  v.  Everson,  16  Abb.  Pr.  366  ;  Read  v.  Worthington, 
9  Bosw.  617. 

Tbe  act  of  1874  (Laws  of  1874,  ch.  600),  provided  tbat  the 

omission  to  make  or  deliver  the  schedule  should  not  invalidate 

tbe  assignment.    It  was  tbe  intent  of  that  act  to  abrogate  the 

rule  laid  down  in  Juliand  v.  Ratbbone  {supra),  and  the  provis- 

17 
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ion  allowing  the  assignee  six  months  to  file  schedules  was  not 
intended  as  a  condition,  the  breach  of  which  would  invalidate 
the  assignment.  Produce  Bank  v.  Morton,  6Y  N.  Y.  199, 
203  ;  s.  c.  49  How.  Pr.  2Y7. 

The  act  of  1877  made  another  change,  and  provided  that  in 
case  the  inventory  should  not  be  made  and  filed  within  thirty 
days  the  assignment  should  be  void.  Laws  of  1877,  ch.  466, 
§  3.  This  provision  was  repealed  by  the  amendatory  act  of 
1878  (Laws  of  1878,  ch.  318),  and  the  section  was  put  into  the 
form  cited  above  {ante,  %  273),  by  which,  upon  a  failure  to  file 
the  inventory  and  schedules,  the  assignee  becomes  liable  to  re- 
moval. 

§  275.  Schedules  previous  to  the  act  of  1860. — Previous  to 
the  act  of  1860  it  was  customary  to  draw  the  assignment  with 
special  references  to  schedules  of  the  debtor's  property  which 
were  intended  to  be  annexed,  and  with  reference  to  schedules 
of  creditors  who  were  provided  for  in  the  assignment.  This 
was  merely  as  a  matter  of  convenience,  to  avoid  the  necessity 
for  a  description  of  the  property  and  the  designation  of  the 
creditors  in  the  body  of  the  assignment.  There  is  no  objection 
to  pursuing  such  a  course  still.  It  will  often  be  found  conven- 
ient, where  preferences  are  given  to  classes  of  creditors,  to 
specify  the  various  debts  in  their  order  of  priority  of  payment, 
by  schedules  annexed  to  the  assignment.  Where  schedules  are 
thus  used  as  a  part  of  the  instrument,  we  have  already  consid- 
ered the  efEect  of  a  failure  to  annex  them  at  the  time  of  the 
execution  of  the  assignment.     (See  ante,  §§  156,  157,  161.) 

The  schedules  so  used  as  part  of  the  assignment  do  not 
supply  the  place  of  the  inventory  and  schedule  required  by  the 
act.  The  act  requires  that  the  assignment  shall  be  recorded  in 
the  county  clerk's  office  of  the  proper  county.  (See  ante,  §  151.) 
The  inventory  and  schedules  required  by  the  act  are  to  be  de- 
livered to  the  county  judge,  and  by  him  filed  in  the  office  of 
the  clerk  of  the  county  in  which  the  assignment  is  recorded. 
(See  ante,  §  273.) 

§  276.  The  inventory  and  schedule  are  part  of  the  assign- 
ment.— Although  the  inventory  and  schedule  required  by  the 
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act  do  not  accompany  the  assignment,  and  are  not  referred  to  in 
it,  and  in  fact  may  not  be  prepared  until  several  days  after 
the  execution  of  the  assignment,  yet,  when  they  are  prepared 
and  veriiied  by  the  assignor,  and  delivered  to  the  jndge  and 
filed  as  required  by  the  act,  they  are  to  be  regarded  as  part  of 
the  assignment  so  far  as  they  designate  the  creditors  to  be  paid, 
and  the  amount  of  their  debts.  Terry  v.  Butler,  43  Barb. 
395,  398. 

Hence,  when  the  schedule  subsequently  filed  by  the  as- 
signor contained  fictitious  debts,  the  assignment  itself  was 
regarded  as  providing  for  the  paymeut  of  such  debts,  and  was 
therefore  held  void.  Terry  v.  Butler,  supra.  So,  when  the 
schedule  of  property  was  prepared  and  filed  pursuant  to  the 
act,  and  the  assignor  withheld  from  the  schedule  about  $15,000 
of  his  property  so  as  to  enable  the  assignee  to  give  the  requi- 
site security,  and  it  also  appeared  that  there  was  a  direction  to 
pay  one  creditor  a  little  over  $2,000,  when,  in  point  of  fact,  the 
actual  indebtedness  to  such  creditor  was  $1,400,  the  assignment 
was  declared  fraudulent  and  void.  De  Camp  v.  Marshall,  2 
Abb.  Pr.  N.  S.  373. 

But  when  the  inventory  and  schedules  are  prepared  by  the 
assignee  under  the  provisions  of  the  section  cited  {ante,  §  273), 
there  appears  to  be  no  reason  why  they  should  have  such  an  effect. 

§  277.  Verification. — When  the  inventory  and  scliedules 
are  made  by  the  debtor,  they  must  be  verified  by  him  to  the 
effect  that  they  are  in  all  respects  just  and  true  {ante,  §  273). 

In  the  case  of  Produce  Bank  v.  Baldwin  (49  How.  Pr.  277), 
it  was  held  that  an  inventory  and  schedule  properly  verified 
before  a  competent  oflBcer  was,  under  the  act  of  1860  as 
amended  by  the  act  of  1874,  a  pre-requisite  to  the  vesting  of  a 
title  in  the  assignee.  In  that  case  the  verification  was  made 
before  a  notary  public  for  Kings  county,  whose  certificate  had 
not  been  filed  in  New  York.  An  appeal  to  the  Court  of  Ap- 
peals was  dismissed  (Produce  Bank  v.  Morton  67  N.  T.  199), 
but  that  court  expressed  the  opinion  that,  assuming  the  verifica- 
tion to  be  bad,  the  assignment  was  valid  notwithstanding  the 
failure  to  make  and  verify  the  inventory  and  schedules. 
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If  there  are  several  debtors,  eacli  nmst  join  in  the  verifica- 
tion of  the  inventory.     Cook  v.  Kelly,  14  Abb.  Pr.  466. 

"When  the  inventory  and  schedules  are  prepared  by  the  as- 
signee, he  is  required  to  verify  it  to  the  effect  that  the  same  is 
in  aU  respects  just  and  true  to  the  best  of  his  knowledge  and 
belief. 

§  278.  Preparation  of  scTiedules  l)y  assignee. — The  statute 
provides  {ante,  §  273),  that,  in  case  the  debtor  omit,  neglect  or 
refuse  to  make  and  deliver  the  inventory  or  schedule  within  the 
twenty  days  required,  the  assignee  named  in  the  assignment 
shall,  within  thirty  days  after  the  date  thereof,  cause  to  be 
made  and  delivered  to  the  county  judge  of  tlie  county  where 
such  assignment  is  recorded,  such  inventory  and  schedule,  in  so 
far  as  he  can ;  and  for  that  purpose  the  county  judge  may,  upon 
the  application  of  the  assignee,  compel  by  order  the  assignor  or 
any  other  person  to  appear  before  him  and  disclose,  upon  oath, 
any  knowledge  or  information  he  may  possess  necessary  to  the 
proper  making  of  such  inventory  or  schedule.  He  may  also 
compel  a  production  of  books  and  papers. 

Previous  to  this  statute  it  was  held  that  where  an  as- 
signor refused  to  fui'nish  a  schedule  referred  to  in  the  assign- 
ment, a  court  of  equity  would  sustain  a  bill  against  him  for  a 
discovery  and  to  obtain  a  delivery  of  the  books  and  securities. 
Keyes  v.  Brush,  2  Paige,  311;  see  Yan  Hein  v.  Elkus,  15 
Supm.  Ct.  (8  Hun),  516-518  ;  Matter  of  Straus,  1  Abb.  N.  C. 
402. 

§  279.  Amendment  of  inventory  or  schedule. — By  the  sixth 
section  of  the  act  of  18YT  (Laws  of  18T7,  chap.  466,  as  amended 
Laws  of  1878,  chap.  318,  ij  2),  it  is  provided  that  "  the  county 
judge  shall  have  power  by  order  to  require  or  allow  any  inven- 
tory or  schedule  filed  to  be  corrected  or  amended,  and  also  to 
require  and  compel,  from  time  to  time,  supplemental  inven- 
tories or  schedules  to  be  made  and  filed,  within  such  time  as  he 
shall  prescribe,  and  to  enforce  obedience  to  such  orders  by  at- 
tachment." 

A  mere  omission  in  the  inventory  or  schedules,  if  it  occurs 
innocently,  will  not  avoid  the  assignment.  Mathison  v.  De- 
marest,  4  Kobt.  161,  172 ;  see  Butt  v.  Feck,  1  Daly,  83. 
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§  280.  Assignee's  iond. — By  the  fiftli  section  of  the  act  of 
1877  (Laws  of  1877,  chap.  466,  §  5),  it  is  provided  : 

"  The  assignee  named  in  any  such  assignment  shall,  within 
thirty  days  after  the  date  thereof,  and  before  he  shall  have  any 
power  or  authority  to  sell,  dispose  of  or  convert  to  the  purposes 
of  the  trust  any  of  the  assigned  property,  enter  into  a  bond  to 
the  people  of  the  State  of  New  York,  in  an  amount  to  be  or- 
dered and  directed  by  the  county  judge  of  the  county  where 
such  assignment  is  recorded,  with  sufficient  sureties  to  be  ap- 
proved of  by  such  judge,  and  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  such  assignee,  and  for  the  due  account- 
ing for  all  moneys  received  by  him,  which  bond  shall  be  filed 
in  the  clerk's  office  of  the  county  where  siich  assignment  is  re- 
corded ;  but  in  case  the  debtor  shall  fail  to  present  such  inven- 
tory within  the  twenty  days  required,  then  the  assignee,  before 
the  ten  days  thereafter  shall  have  elapsed,  may  apply  to  said 
county  judge  by  verified  petition  for  leave  to  file  a  provisional 
bond,  until  such  time  as  he  may  be  able  to  present  the  schedule 
or  inventory  as  hereinbefore  provided."  See  Laws  of  1860, 
€hap.  348,  §  3';  Laws  of  1875,  chap.  66,  §  1. 

The  provision  of  the  act  of  1860,  as  amended  by  Laws  of 
1875,  ch.  56,  was  substantially  the  same,  except  that  it  required 
that  the  bond  should  be  made  within  ten  days  after  the  delivery 
of  the  inventory  and  schedules,  and  it  contained  no  provision 
in  reference  to  a  provisional  bond. 

§  281.  Bond  not  essential  to  validity  of  assignment. — The 
act  does  not  make  the  giving  of  the  statutory  security  by  the 
assignees  a  condition  precedent  to  the  vesting  of  the  estate  in 
the  trustees,  nor  does  the  failure  to  give  the  security  within  thfe 
time  limited  invalidate  the  transfer  and  restore  the  title  of  the 
•assigned  property  to  the  assignors.  Brennan  v.  Willson^  4  Abb. 
N.  C.  279  (Ct.of  Ap.) ;  Thrasher  v.  Bentley,  1  Abb.  IST.  0.  39  ; 
less  fully,  59  N.  Y.  649  ;  Syracuse,  c&o.  B.  B.  Co.  v.  Collins,  1 
Abb.  ]Sf.  C.  47;  59  K  Y.  649  ;  Worthy  v.  Benham,  20  Supm. 
Ct.  (13  Hun),  176 ;  Van  Rein  v.  Elhus,  15  Id.  (8  Hun),  576 ; 
Bardmann  v.  Bowen,  39  JST.  Y.  369  ;  Van  Vleet  v.  Slauson,  45 
Barb.  317 ;  Evam.s  v.  Chapiri,  20  How.  Pr.  289  ;  Barbour  v. 
Ever  son,  16  Abb.  Pr.  366. 
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TLe  cases  of  Juliand  v.  Eathboue  (39  N.  Y.  369),  Hodges  v. 
Bungay  (10  Supm.  Ct.  [3  Hun],  594),  Fairchild  v.  Gwinne  (16 
Abb.  Pr.  366),  so  far  as  they  hold  a  contrary  doctrine,  are  over- 
ruled in  Brennan  v.  WiUson,  swpra. 

§  282.  Failure  to  file  the  iond. — By  the  eighth  section  of 
the  same  act  it  is  provided  that  "  a  failure  to  file  any  bond  re- 
quired by  or  under  this  act,  or  the  acts  hereby  amended,  within 
the  specified  time,  will  not  deprive  the  county  judge  of  his 
power  over  the  assignee  or  the  trust  estate."  Laws  of  18Y7, 
chap.  466,  §  8. 

§  283.  Authority  of  assignee  before  giving  iond. — The 

section  of  the  act  cited  above  {ante,  §  280)  requires  that  the  as- 
signee shall  give  the  bond  required  "  before  he  shall  have  any 
power  or  authority  to  sell,  dispose  of,  or  convert  to  the  purposes 
of  the  trust  any  of  the  assigned  property." 

An  attempt  on  the  part  of  the  assignee  to  execute  a  convey- 
ance of  real  property  before  giving  the  required  bond  is  a  nul- 
lity. Brennan  v.  Willson,  4  Abb.  N.  C.  279,  289.  Until  he 
has  complied  with  the  statute  by  giving  the  bond,  his  trust  is 
but  a  dry  trust,  merely  to  take  possession  and  hold  the  prop- 
erty until  he  becomes  qualified  and  has  authority  under  the 
statute  to  dispose  of  it,  and  convert  it  to  the  purposes  of  the 
trust.     Brennan  v.  Willson,  swpra. 

An  inchoate  right  to  the  property  would  in  the  mean  time 
vest  in  the  assignees  for  the  purposes  of  the  trust,  although 
they  are  not  empowered  to  dispose  of  it  until  the  required 
bond  is  given.  Yan  Rein  v.  Elkus,  15  Supm.  Ct.  (8  Hun),  516, 
518. 

§  284.  The  form  and  amount  of  the  hond.— One  object  of 
the  inventory  is  to  aid  in  determining  the  amount  of  the  bond 
to  be  given.  Van  Hein  v.  Elhus,  15  Supm.  Ct.  (8  Hun),  516, 
518.  The  judge  may,  however,  in  his  discretion,  require  that 
other  proof  should  be  presented  to  him  to  enable  him  to  fix  the 
proper  penalty  of  the  bond.  In  addition  to  the  afiidavit  an- 
nexed to  the  inventory  and  schedules,  the  rules  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York  require 
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that  "  Every  bond  required  to  be  giyen  by  an  assignee  under 
the  act  of  April  13,  1860  (the  same  rule  continues  under  the 
act  of  1&77),  respecting  voluntary  assignments  for  the  benefit 
of  creditors,  must  specify  the  place  of  residence  of  each  surety 
named  therein,  at  the  time  of  presenting  it  for  approval ;  it 
must  be  accompanied  by  an  affidavit  showing  the  nominal  value, 
and  also  the  actual  value  of  the  property  assigned  ;  and  no  bond 
will  be  hereafter  approved  until  these  requirements  are  complied 
with.  No  bond  will  be  approved  until  the  schedules  of  assets  and 
liabilities  have  been  filed,  unless  satisfactory  proof  by  affidavit 
be  produced,  showing  the  reason  of  not  filing  the  same."  Eule 
XX.  Another  rule  provides  that  "  No  bond  or  undertaking  will 
be  allowed  to  be  filed  by  the  clerk  of  this  court  in  his  oflice,  unless 
the  same  be  legibly  written,  and  all  interlineations  or  erasures 
therein  duly  noted  as  having  been  made  before  the  execution 
thereof."     Kule  XXI. 

In  accordance  with  the  first  of  the  rules  cited,  at  the  time  of 
presenting  the  inventory  and  schedules  to  the  judge,  for  the 
purpose  of  having  him  name  the  penalty  to  be  inserted  in  the 
bond,  proof  should  also  be  presented,  in  the  form  of  affidavits 
of  the  assignor  or  of  the  assignee,  or  of  some  person  acquainted 
with  the  character  and  value  of  the  property,  setting  out  in  full 
a  description  of  the  character  of  the  assigned  property,  and  its 
nominal  and  actual  value,  with  such  detail  and  particularity  as 
the  circumstances  of  the  case  require. 

The  sufficiency  of  the  sureties  is  left  to  the  discretion  of  the 
judge.  It  is  customary,  in  New  York,  to  require  at  least  two 
sureties,  and  that  the  sureties  together  should  justify  in  at  least 
double  the  penalty  of  the  bond.  It  is  made  the  duty  of  the  officer 
to  require  that  personal  sureties  should  justify  (Court  Ki^es,  No. 
5),  and  the  same  rule  requires  that  the  bond  should  be  duly 
proved  or  acknowledged,  in  like  manner  as  deeds  of  real  estate, 
before  they  can  be  received  or  filed.     See  Code  of  Pro.  §  810. 

§  285.  Provisional  hond. — The  last  clause  of  the  section 
cited  {ante  §  280)  is  intended  to  meet  a  case  where  the  assignor 
has  failed  to  file  the  inventory  and  schedule,  and  the  assignee  is 
unable  to  prepare  the  same,  while  the  exigencies  of  the  estate 
may  require  that  he  should  be  at  once  blothed  with  all  the 
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powers  which  he  can  exercise  only  upon  giving  security. 
In  order  to  enable  the  assignee  to  give  such  security  and  to 
afterwards  proceed  to  the  preparation  of  a  proper  inventory  and 
schedules,  he  may,  upon  petition  presented  to  the  county  judge, 
be  authorized  to  file  a  provisional  bond  until  such  time  as  he 
may  be  able  to  present  the  schedules  or  inventory  provided  for. 
The  petition  should  set  out  the  particulars  of  the  assignment, 
the  reason  why  the  inventory  and  schedules  have  not  been  filed 
and  cannot  be  filed,  a  detailed  statement  of  all  the  assets  covered 
by  the  assignment  as  fully  as  the  assignee  has  been  able  to 
obtain  information  in  reference  to  it,  the  incumbrances  on  the 
property  and  the  amount  of  the  liabilities.  For  the  purpose  of 
obtaining  the  information  necessary  to  prepare  this  petition,  the 
assignee,  under  the  third  section  of  the  act  (ante,  §  273),  may 
apply  for  and  obtain  an  order  from  the  county  judge  requiring 
the  assignor  and  any  other  person  to  appear  and  disclose  any 
knowledge  or  information  they  may  possess. 

§  286.  LiaMUty  of  sureties. — The  condition  of  the  bond 
"  is  for  the  faithful  discharge  of  the  duties  of  the  assignee  and 
for  the  due  accounting  for  all  moneys  received  by  him."  The 
liability  on  the  bond  is  for  the  discharge  of  the  assignee's  duties 
under  the  assignment,  and  not  for  his  responsibility  for  the  as- 
signed property  in  case  the  assignment  is  set  aside.  People  v. 
Chalmers,  8  Supm.  Ct.  (1  Hun),  683  ;  affi'd  60  N.  Y.  164.  In 
the  case  cited,  Mr.  Justice  Daniels  says :  "  The  remedy  is 
clearly  provided  for,  and  confined  to  those  creditors  claiming  a 
benefit  under  the  terms  of  the  assignment  itself.  And  that 
design  is  still  further  exhibited  by  the  provisions  made  con- 
cerning the  action  which  maybe  brought  upon  the  bond.  (See 
post,  §  287.)  For  it  is  only  when  the  assignee  shall  omit  or  re- 
fuse to  perform  any  decree  or  order  made  against  him  for  the 
payment  of  a  debt  out  of  the  trust  fund,  by  a  judge  or  court 
having  jurisdiction,  that  the  bond  can  be  ordered  to  be  prose- 
cuted. The  default  for  which  that  can  be  done  is  limited  to 
the  non-performance  of  the  decree  or  order  requiring  payment 
to  be  made  out  of  the  trust  fund  provided  for  and  contemplated 
by  the  assignment.  And  it  clearly  presupposes  the  continuance 
and  execution  of  the  trusts  mentioned  in  it." 
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§  287.  Prosecution  of  assignee's  iond. — "Any  action  brought 
upon  an  assignee's  bond  may  be  prosecuted  by  a  party  in 
interest  by  leave  of  tbe  court ;  and  all  moneys  realized  thereon 
shall  be  applied,  by  direction  of  the  county  judge,  in  satisfaction 
of  the  debts  of  the  assignor,  in  the  same  manner  as  the  same 
ought  to  have  been  applied  by  such  assignee."  Laws  of  1871, 
ch.  466. 

Compare  similar  provision  in  relation  to  bonds  of  executors 
and  administrators,  3  Kev.  Stat.  6th  ed.  1?5,  §  19. 

See  Laws  of  1860,  ch.  348,  §  5;  Laws  of  1873,  ch.  363. 
Under  the  former  acts  the  bond  was  prosecuted  in  the  name  of 
the  people  by  the  district  attorney  of  the  county  where  the  bond 
was  filed. 

§  288.  Additional  secwrity. — "  The  county  judge  may,  upon 
his  own  motion  or  upon  the  application  of  any  party  in  interest, 
and  on  such  notice  as  he  may  direct  to  be  given  to  the  assignor, 
assignee  and  surety,  require  further  security  to  be  given  when- 
ever in  his  judgment  the  security  afforded  by  the  bond  on  file  is 
not  adequate."    Laws  of  1877,  ch.  416,  §  7. 

Compare  similar  provisions  in  case  of  executors  and  admin- 
istrators, 3  Eev.  Stat.  6th  ed.  84,  §§  62,  63,  64,  65,  72. 
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POWERS  AND  DUTIES  OF   ASSIGNEES  IN  GENERAL. 

§  289.  Distinction  hetween  voluntary  assignees  and  as- 
signees of  insolvent  debtors  under  the  Revised  Statutes. — The 
powers,  duties  and  obligations  of  trustees  and  assignees  ap- 
pointed under  the  statutory  proceedings,  set  out  in  Parts  I  and 
II  of  this  work,  are  declared  in  article  eight,  of  title  1,  of 
chapter  5,  of  the  first  part  of  the  Kevised  Statutes.  The  provis- 
ions of  that  article,  except  so  far  as  they  are  declaratory  merely 
of  the  common  law,  have  no  applicability  to  assignees  under 
general  voluntary  assignments  for  the  benefit  of  creditors.-  This 
fact  must  be  constantly  borne  in  mind,  and  the  provisions  re- 
ferring exclusively  to  trustees  of  insolvent  debtors  imder  the 
Revised  Statutes  must  be  distinguished  from  the  general  prin- 
ciples stated  as  applicable  to  assignees  in  general. 

§  290.  Assignees  of  insolvent  debtors  under  tlie  Bevised 
Statutes  ;  Oath  ;  When  vested  with  property. — The  Revised 
Statutes  provide  that  '•  all  assignees  and  trustees  appointed  un- 
der any  authority  conferred  by  any  of  the  provisions  of  the 
previous  articles  of  this  title,  in  the  several  cases  therein  con- 
templated, are  hereby  declared  to  be  trustees  of  the  estate  of 
the  debtor,  in  relation  to  whose  property  they  shall  be  appointed 
for  the  benefit  of  his  creditors  ;  and  shall  be  vested  with  all  the 
powers  and  authority  hereinafter  specified,  and  shall  be  subject 
to  the  control,  obligations  and  responsibilities  hereinafter  de- 
clared in  respect  to  trustees."  2  R.  S.  40,  §  1 ;  3  R.  S.  6th  ed. 
35,  §  1  ;  2  Edm.  42 ;  1  Fay's  Dig.  387. 

"  Before  proceeding  to  the  discharge  of  any  of  their  duties, 
all  such  trustees  shall  take  and  subscribe  an  oath  that  they  will 
well  and  truly  execute  the  trust  by  their  appointment  reposed 
in  them,  according  to  the  best  of  their  skill  and  understanding, 
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which  oath  shall  be  filed  with  the  ofiBcer  or  court  that  appointed 
them."      2  K.  S.  41,  §  5  ;   3  K.  S.  6th  ed.  36,  §  5 ;   2  Edm.  42 ; 

1  Fay's  Dig.  387. 

"  The  trustees  taking  such  an  oath  shall  be  deemed  vested 
with  all  the  estate,  real  and  personal,  of  such  debtor  (except 
such  as  is  exempted  by  the  preceding  articles),  as  follows  : 

"  1.  In  proceedings  under  the  first  article,  from  the  publica- 
tion of  the  notice  to  the  non-resident,  absconding  or  concealed 
debtor.^ 

"  2.  In  proceedings  under  second  article,  from  the  appoint- 
ment of  trustees.' 

"  3.  In  proceedings  under  the  third,'  fif  th^  and  sixth'  articles, 
from  the  execution  of  the  assignment  in  those  articles  directed. 

"  4.  In  proceedings  under  the  fourth  *  article,  when  the  as- 
signment was  voluntary,  from  the  time  of  its  execution  by  an 
officer  as  therein  directed,  from  the  time  of  the  first  publication 
of  the  notice  in  that  article  required  to  be  given  to  creditors." 

2  E.  S.  41,  §  6  ;   3  R.  S.  6th  ed.  36,  §  8  ;   2  Edm.  42 ;   1  Fay's 
Dig.  387. 

Taking  the  oath  is  a  prerequisite  to  the  complete  vesting  of 
the  title  in  the  assignee.  The  presumption,  when  the  assignee 
actually  enters  upon  the  discharge  of  his  duties,  is  that  he  took 
the  oath.  Hoag  v.  Boag,  35  N.  Y.  469,  474,  475.  But  with- 
out such  evidence  that  he  entered  upon  the  discharge  of  his 
duties,  no  presumption  can  be  indulged  in  that  he  took  the  oath. 
Rockwell  V.  Brown,  42  How.  Pr.  226,  227. 

§  291.  Powers  of  trustees  of  insolvent  debtors  under  tlie 
Bevised  Statutes. — The  statute  also  provides,  in  reference  to 
trustees  appointed  in  the  various  statutory  proceedings,  that 
"  the  said  trustees  shall  have  power :  , 

"  1.  To  sue  in  their  own  names,  or  otherwise,  and  recover  all 
the  estate,  debts,  and  things  in  action,  belonging  or  due  to  such 

'  Repealed  Laws  of  181'J,  chap.  417. 
«  2  R.  S.  part  2,  chap.  6,  title  1,  art.  2. 
3  Ante,  Chapters  II,  III  and  IV. 

*  Ante,  Chapter  VI. 
=  Ante,  Chapter  VII. 

*  Ante,  Chapter  V. 
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debtor,  in  the  same  manner  and  with  the  like  effect  as  such 
debtor  might  or  could  have  done  if  no  attachment  had  been 
issued,  or  trustees  appointed,  or  an  assignment  had  not  been 
made  ;  and  no  set-ofE  shall  be  allowed  in  any  such  suit  for  any 
debt,  unless  it  was  owing  to  such  creditor  by  such  debtor  be- 
fore the  first  publication  of  the  notice  required  in  the  first 
article,^  or  before  the  appointment  of  trustees  under  the  second 
article,"  or  before  presenting  the  petition  of  the  insolvent  under 
third,' fifth,*  and  sixth'  articles,  or  before  the  publication  of 
notice  to  creditors  under  the  fourth  *  article.  But  no  suit  in 
equity  shall  be  brought  by  assignees  of  insolvents  under  the 
third,  fourth  or  fifth  articles,  without  the  consent  of  the  credit- 
ors having  a  major  part  of  the  debts,  which  shall  have  been  ex- 
hibited and  allowed,  unless  the  sum  in  controversy  exceeds  five 
hundred  dollars. 

"  2.  To  take  into  their  hands  all  the  estate  of  such  debtor, 
whether  attached  or  delivered  to  them,  or  afterwards  discovered, 
and  all  books,  vouchers  ,and  securities  relating  to  the  same. 

"  3.  In  the  case  of  a  non-resident,  absconding  or  concealed 
debtor,  to  demand  and  receive  of  any  sherijBE  who  shall  have 
attached  any  of  the  property  of  such  debtor,  or  who  shall  have 
in  his  hands  any  moneys  arising  from  the  sale  of  such  property, 
all  such  property  and  moneys,  on  paying  him  his  reasonable 
costs  and  charges  for  attaching  and  keeping  the  same,  to  be  all 
allowed  by  the  officer  having  jurisdiction. 

"  4.  From  time  to  time  to  sell  at  public  auction  all  the  estate, 
real  and  personal,  vested  in  them  which  shall  come  to  their 
hands,  after  giving  at  least  fourteen  days  public  notice  of  the 
time  and  place  of  sale,  and  also  publishing  the  same  for  two 
weeks  in  a  newspaper  printed  in  the  county  where  the  sale 
shall  be  made,  if  there  be  one. 

"  5.  To  allow  such  credit  on  the  sale  of  real  property  by  them 
as  they  shall  deem  reasonable,  not  exceeding  eighteen  months 

'  Repealed  Laws  of  1877,  chap.  417. 
«  2  R.  S.  part  2,  chap.  5,  title  1,  art.  2. 
«  Ante.  Chapters  II,  III  and  IV. 
*  Ante,  Chapter  VI. 
5  Ante,  Chapter  VII. 
'  Ante,  Chapter  V. 
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for  not  more  than  three-fonrths  of  the  purchase  money ;  which 
credit  shall  be  secured  by  a  bond  of  a  purchaser  and  a  mort- 
gage on  the  property  sold. 

"  6.  On  such  sales,  to  extecute  the  necessary  conveyances  and 
bill  of  sale. 

"  7.  To  re^em  aU  mortgages  and  conditional  contracts  and 
all  pledges  of  personal  property,  and  to  satisfy  any  judgments 
which  may  be  an  incumbrance  on  any  property  so  sold  by 
them  ;  or  to  sell  such  property  subject  to  such  mortgages,  con- 
tracts, pledges  or  judgments. 

"  8.  To  settle  all  matters  and  accounts  between  such  debtor 
and  his  debtors  or  creditors,  and  to  examine  any  person  touch- 
ing such  matters  and  accounts  on  oath  to  be  administered  by 
either  of  them. 

"  9.  Under  the  order  of  the  ofBcer  appointing  them,  to  com- 
pound with  any  person  indebted  to  such  debtor,  and  thereupon 
to  discharge  all  demand  against  such  person."     2  R.  S.  41,  §  T  ; 

3  E.  S.  6th  ed.  37;  2  Edm.  43 ;   1  Fay's  Dig.  387. 

Under  the  authority  of  the  first  paragraph  of  this  section, 
the  assignee  may  maintain  an  action  against  the  sheriff  for  suf- 
fering goods  attached  by  him  to  be  lost  through  his  negligence. 
-Acher  v.  Witherell,  4  Hill,  112.  And  he  may  maintain  trover 
for  the  conversion  of  the  personal  property  of  the  debtor  be- 
fore his  appointment.     Gillet  v.  Fairchild,  4  Den.  80. 

The  provisions  of  the  statute  in  reference  to  the  sale  of  the 
property  are  mandatorjr,  and  the  court  has  no  power  to  release 
the  assignee  from  complying  with  the  statute,  or  to  require  him 
to  perform  his  duties  in  any  other  manner.  HacTdey  v.  Draper, 

4  Supm.  Ct.  (T.  &  C.)  614  ;  see  Libly  v.  Roselcrans,  55  Barb. 
202.  In  HacMey  v.  Draper  [supra),  when  a  receiver  of  an  in- 
solvent corporation,  who  has  by  law  (2  E.  S.  469)  the  same 
power  and  authority  conferred  upon  trustees  of  the  estates  of 
insolvent  debtors,  made  application  to,  and  obtained  the  order 
of  the  special  term  of  the  Supreme  Court,  authorizing  him  as 
receiver,  to  sell  certain  of  the  trust  property  at  public  or 
private  sale  in  his  discretion,  and  upon  such  terms  as  he  should 
deem  best,  it  was  held  that  a  private  sale  consummated  in  pur- 
suance of  the  order,  was  not  merely  voidable,  but  absolutely 
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Toid.  But  an  order  directing  the  receiver,  under  like  circum- 
stances, as  to  the  manner  in  which  he  shonld  proceed  in  giving 
notice  of  and  making  the  sale,  and  which  directs  him  to  proceed 
in  compliance  with  the  requirements  of  the  statute,  does  not 
prejudice  the  sale.    Libhy  v.  Rosekrans,  supra. 

Trustees  are  entitled  to  redeem  the  lands  oi  the  debtor  of 
whose  estate  they  have  charge  ;  but  such  redemption  does  not 
entitle  them  to  a  deed  of  the  property  sold,  or  authorize  them 
to  direct  the  execution  of  the  deed  to  a  third  person.  Its 
effect  is  the  same  as  would  be  a  redemption  by  the  debtor  him- 
self, and  not  otherwise.     Phyfe  v.  Riley ^  16  Wend.  248. 

When  the  demand  of  a  creditor  is  unliquidated,  it  is  compe- 
tent to  the  trustees  to  assess  and  determine  the  damages  of  the 
creditor  in  the  same  manner  as  a  jury  would  do  in  an  action  of 
covenant.  Matter  of  Negus,  Y  Wend.  499.  The  decision  of 
the  trustees  in  determining  the  amount  due  to  the  several  cred- 
itors will,  however,  be  reviewed  by  the  Supreme  Court. 

If  they  err  in  the  application  of  a  principle  of  law,  the 
court  will  correct  the  error  ;  but  if  they  err  on  a  question  of 
fact  or  opinion,  as  in  the  assessment  of  unliquidated  damages, 
their  decision  wiU  be  set  aside  if  clearly  against  the  weight  of 
evidence,  but  not  otherwise.  Matter  of  Negus,  supra.  The 
court  will  not  enjoin  the  proceedings  of  the  trustee.  If  they 
do  not  comply  with  their  duty,  the  creditor's  remedy  is  by 
summary  application  to  the  Supreme  Court.  Huyler  v.  Wester- 
velt,  T  Paige,  155. 

§  292.  BigMs  of  assignee  under  voluntary  assignment. — 

The  assignee  under  a  general  assignment  takes  the  legal  title  to 
the  property  conveyed.  His  interest  is  that  merely  of  a 
trustee  ;  the  beneficial  interest  is  in  the  creditors  provided  for. 
But  neither  the  assignee  nor  the  creditor  part  with  any  exist- 
ing right  in  consideration  of  the  assignment.  They  merely 
take  what  the  conveyance  gives.  Hence,  the  assignee  is  not  a 
purchaser  for  value.  The  property  is  subject  to  the  same  liens 
and  equities  in  his  hands  which  existed  against  it  before  the 
execution  of  the  assignment.  Zeger  v.  Ronafe,  2  Barb.  475 ; 
Haggerty  v.  Palmer,  6  Johns.  Ch.  437;   In  i-e  Howe,  1  Paige, 
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125  ;  Addison  v.  Bruokmeyer,  4  Sandf.  Ch.  631 ;  Corning  y. 
White,  2  Paige,  367  ;  Blydenburgh  v.  Thayer,  3  Keyes,  293 ; 
s.  c.  34  How. '  Pr.  88 ;  Bush  v.  Zathrop,  22  IST.  Y.  535  ; 
Schieffelm  v.  Homkins,  14  Abb.  Pr.  112  ;  Wa/rren  v.  Fenn,  28 
Barb.  333 ;   Van  Eeusen  v.  Radcliff,  11  N.  T.  580. 

Thus  he  takes  property  subject  to  the  lien  of  a  creditor 
which  has  attached  by  the  filing  of  a  bill  in  equity  before  the 
assignment  {Corning  v.  White,  2  Paige,  567),  and  subject  to  the 
lien  of  a  judgment  {Livingston  v.  Livingston,  2  Caines'  Oas. 
300)  and  levy.  8lade  v.  Vacn  Vechten,  11  Paige,  21.  He  takes 
land  subject  to  the  equitable  lien  of  the  vendor  for  purchase 
money  ( Warren  v.  Fenn,  28  Barb.  333),  and  subject  to  the  hen 
of  an  equitable  mortgage.  In  re  Howe,  1  Paige,  1 25.  So  he 
takes  goods  subject  to  any  right  of  stoppage  in  transitu  which 
may  exist  against  his  assignor  {Ha/rris  v.  Pratt,  17  N.  T.  249  ; 
afiS'g  Harris  v.  Hart,  6  Duer,  606  ;  see  Clark  v.  Mauran,  3 
Paige,  373),  and  subject  to  any  conditions  or  equitable  rights 
existing  between  the  assignor  and  his  vendor.  Haggerty  v. 
Palmer,  6  Johns.  Ch.  437.  The  assignee  of  a  factor  is  under 
the  same  obligation  to  restore  to  a  consignor  the  proceeds  of 
his  goods  which  are  distinguishable  as  the  factor  himself. 
Franoklyn  v.  Sprague,  17  Supm.  Ct.  (10  Hun),  589.  The  as- 
signee, however,  is  entitled  to  retain  in  his  hands  the  proceeds 
of  goods  sold  by  the  factor,  until  the  notes  or  acceptances  of 
the  factor  are  paid  or  canceled.  FrancJdyn  v.  Sprague,  supra  ; 
Addison  v.  Bruckmeyer,  4  Sandf.  Ch.  531. 

The  assignee  is  not  a  lonafide  purchaser  within  the  purview 
of  the  act  respecting  the  filing  of  chattel  mortgages,  and  he 
takes  the  property  subject  to  the  lien  of  such  mortgage.  Thus, 
where  the  debtor  had  executed  a  chattel  mortgage  on  certain 
furniture  as  security  for  rent,  and  the  mortgage  was  unrecorded, 
and  tlie  debtor  subsequently  executed  a  general  assignment,  it  - 
was  held  that  he  could  not  hold  the  proceeds  of  the  furniture 
against  the  assignee  of  the  lease.  Van  Heusen  v.  Radcliff,  17 
N.  T.  580.  A  contrary  view  was  expressed  by  Chan.  Kent,  in 
Dey  V.  Dunham  (2  Johns.  Ch.  188),  reversed  on  other  grounds 
in  15  Johns.  555. 

But  the  rule  laid  down  in  the  Court  of  Appeals  is  the  pre- 
vailing doctrine.     See  In  re  Collins,  12  IS..  B.  B.  379  ;  Piatt 
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\.  Stewart,  13  Blatch.  481 ;  see  also  Barker  v.  Smith,  12  N.  B. 
E.  4Y4: ;'   WilUns  v.  Davis,  15  Id.  60. 

Where  a  person  had  contracted  to  build  certain  houses  for  a 
stipulated  sum,  to  be  paid  in  part  during  the  progress  of  the 
work,  and  in  fuU  upon  the  completion  of  the  buildings,  and 
during  the  performance  of  work  the  contractor  executed  a  gen- 
eral assignment,  and  the  plaintiff,  subsequent  to  the  execution 
of  the  assignment,  acquired  a  mechanic's  lien  upon  the  prem- 
ises, it'was  held  that  the  fact  of  the  assignment  did  not  change 
the  relations  between  the  contractor  and  the  owner.  The  as- 
signee was  not  thereby  substituted  in  the  place  of  the  contract- 
or, nor  did  he  contract  any  obligations  to  perform  the  contract, 
or  acquire  any  rights  to  the  money  to  become  due  on  its  per- 
formance, beyond  the  balance  which  might  remain  after  the  de- 
fendants had  retained  enough  to  discharge  such  sums  as  were 
due  to  persons  who  had  performed  work  on  the  buildings,  and 
acquired  a  right  to  be  paid  under  the  statute.  Mandeville  t. 
Beed,  13  Abb.  Pr.  1T3. 

So  he  acquires  no  higher  rights  by  the  transfer  of  negotiable 
paper  to  him  than  the  assignor  had.  If  the  assignor  could  not 
maintain  aa  action  on  such  paper,  his  assignee  cannot.  Seed  v. 
Sands,  37  Barb.  185. 

And  where  an  execution  is  in  the  bands  of  the  sheriff  at  the 
time  of  the  execution  of  a  general  assignment  of  the  property 
of  the  defendant,  for  the  payment  of  his  debts,  the  lien  of  the 
execution  upon  the  personal  property  liable  to  seizure  and  sale 
thereon,  is  paramount  to  the  title  of  the  general  assignee.  The 
assignee  is  not  a  tona  fide  purchaser  within  the  intent  and 
meaning  of  the  Eevised  Statutes,  which  protect  the  title  of  hona 
fide  purchasers  who  have  purchased  between  the  delivery  of  the 
execution  to  the  sheriff  and  an  actual  levy  upon  the  property. 
Slade  V.  Van  Vechten,  11  Paige,  21 ;  see  Code,  §§  1405,  1409. 

§  293.  Duties  of  tlie  assignee, — It  is  said  by  Mr.  Justice 
Robinson,  in  Levy's  Accounting  (1  Abb.  N.  C*.  177),  that  "the 
position  and  ofSce  of  an  assignee  for  the  benefit  of  creditors 
has  become  more  and  more,  with  occurring  legislation,  that  of 
a  qiMsi  public  officer.  Nichols  v.  McEwen,  19  !N".  T.  27.  In- 
stead of  being,  as  at  common  law,  the  mere  agent  and  trustee 
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■of  the  immediate  parties  to  the  assignment,  his  duties  *  are  very- 
much  such  as  a  sheriff  may  perform  under  an  execution ' 
{Nichols  V.  McEwen,  supra),  and  he  is  now  subjected  to  such 
jurisdiction  in  the  county  court  as  the  surrogate  exercises  over 
an  executor  or  administrator  in  compelling  an  account ;  in  set- 
tling the  same,  and  adjudging  payment  of  any  debt  out  of  the 
trust  fund ;  and  to  his  summary  removal  and  substitution  of 
another  trustee  by  reason  of  his  insolvency,  or  for  other  cause, 
&c.,  by  a  court  of  equity  (1  R.  S.  730,  §  70),  on  petition  or 
complaint." 

But  it  is  not  to  be  understood  that  the  assignee  can  exercise 
any  other  or  different  rights,  or  has  any  other  powers  than  those 
which  he  derives  as  trustee  under  the  deed  of  trust.  These  are  of 
a  two-fold  character :  (1)  The  collection  and  sale  of  the  assigned 
property ;  and  (2)  the  distribution  of  the  proceeds  among  the 
creditors  entitled.  These  matters  are  made  the  subject  of  dis- 
tinct discussion  in  succeeding  chapters. 

The  duties  of  an  assignee  in  general  are  those  of  a  trustee, 
and  he  is  held  to  the  responsibilities  and  duties  of  a  trustee 
under  the  control  of  a  court  of  equity. 

A  trustee  is  bound  to  manage  the  trust  property  for  the 
benefit  of  his  cestuis  que  trust  with  the  care  and  diligence  of  a 
provident  owner.  Litchfield  v.  White,  7  JST.  Y.  438, 443 ;  Jacobs 
V.  Allen,  18  Barb.  549.  The  fact  that  he  receives  a  compensa- 
tion for  his  services  distinguishes  his  liability  from  that  of  a 
gratuitous  baUee.  He  stands,  therefore,  in  regard  to  his  obliga- 
tion to  exercise  diligence,  in  the  light  of  a  paid  agent  for  the 
parties  interested,  and  not  in  that  of  a  gratuitous  bailee  or 
trustee.  Litchfield  v.  White,  supra.  But  he  should  be  held  to 
no  higher  degree  of  diligence  than  that  which  governs  cautious 
and  prudent  men  in  the  management  of  their  own  affairs. 
Otherwise  the  office  of  trustee  would  be  one  of  such  (hazardous 
responsibility  that  no  prudent  or  competent  man  would  ever 
accept  it.    Higgins  v.  Whitson,  20  Barb.  141,  146. 

No  principle  is  better  settled  than  this,  that  trustees  cannot 
be  permitted  to  hold  a  position  hostile  to  the  trust.  Upon  this 
principle  it  was  held,  by  Chan.  Kent,  in  the  case  of  Hawley  v. 
Mancius  (7  Johns.  Ch.  174),  that  an  assignee,  who  is  also  a 
judgment  creditor,  cannot  take  out  an  execution  upon  his  judg- 
18 
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ment  against  ttie  assigned  property  in  his  hands  as  trustee.  See 
ante,  %  148 ;  see  also  Colburn  v.  Morton,  1  Abb.  Dec.  378. 

§  294.    Application  to    the  court  for  instructions. — A. 

trastee  in  honest  doubt  as  to  his  powers,  may  apply  to  a  court 
of  equity  to  define  them  and  give  judicial  sanction  to  his  acts. 
Anon  y.  Oelpcke,  12  Supm.  Ct.  (5  Hun),  245  ;  Wiswell  t.  First 
Congregational  Church,  14  Ohio  St.  18,  43  ;  Petition  of  Bap- 
tist Church,  51  K  H.  424  ;  Perry  on  Trusts,  2d  ed.  §  476«; 
Hill  on  Trustees,  488.  This  is  frequently  done  by  suit  in  equity, 
to  obtain  a  construction  of  a  will,  or  for  directions  in  respect  to 
investments  or  changes  of  securities.  Woodruff  v.  CooTc,  47 
Barb.  304;  Manice  v.  Manice,  43  K  T.  303;  Atty.-Gen.  v. 
Moore,  4  C.  E.  Green  (N.  J.),  503  ;  Goodhue  v.  Cla/rh,  37  N. 
H.  525.  But  the  rule  is  general  and  applicable  to  all  trustees. 
The  application  may  be  either  by  bill  in  equity  or  by  petition. 
Petition  of  Baptist  Church,  51  IvT.  H.  424;  Codwiser.  Qelsion, 
10  Johns.  521.  The  fullest  exposition  of  the  subject  is  that  of 
Mr.  Justice  Daniels,  in  Anon  v.  Gelpcke  (12  Supm.  Ct.  [5  Hun], 
246,251).  He  says:  "It  has  been  the  common  practice  for 
courts  of  equity  to  advise  and  direct  trustees  as  to  the  discharge 
of  their  duties  when  that  may  be  so  much  involved  in  doubt  as 
to  render  it  necessary,  and  when  the  order  may  not  have  the 
effect  of  determining  controverted  rights,  notice  of  the  applica- 
tion for  it  does  not  seem  to  have  been  and  probably  would  not 
be  indispensable  to  its  validity.  For,  in  that  class  of  cases  it  is 
at  most  permissive  and  advisory,  adding  or  refusing  the  sanc- 
tion of  the  court  to  the  judgment  or  convictions  of  the  trustees 
as  to  what  may  be  judicious  under  the  circumstances  presented 
for  consideration.  It  is  simply  evidence  of  their  care  and  good 
faith  in  doing  what  may  be  deemed  best  in  the  execution  of  the 
trust.  That  was  the  nature  of  the  course  pursued  in  Curtis  v. 
Leavitt  (1  Abb.  274),  and  Matter  of  Croton  Ins.  Co.  (2  Barb. 
Ch.  Eep.  64'J).  But  where  controverted  rights  or  doubtful  acts 
are  to  be  determined,  that  practice  would  be  altogether  im- 
proper. For  it  would  oppose  the  fundamental  principle  which 
protects  parties  against  the  consequences  of  judicial  proceedings 
of  which  they  may  have  had  no  notice.  To  render  them  con- 
trolling and  obligatory  in  that  class  of  cases,  not  only  notice  but 
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an  opportunity  to  oppose  the  application  to  be  made,  are  both 
matters  of  vital  necessity.  Store  v.  Miller,  62  Barb.  431;  Peo- 
ple V.  8oper,  3  Seld.  428-431.  Consequently  important  rights 
are  never  judicially  determined  without  securing  to  the  parties 
to  be  affected  such  a  hearing  as  may  afford  them  complete  and 
ample  protection  against  an  erroneous  or  improper  adjudication. 
And  trustees  have  been  required  to  observe  this  principle  in  the 
applications  which  they  have  found  it  necessary  to  make  for 
their  guidance  in  doubtful  cases.  In  the  case  of  Christ  Church 
in  Londonderry,  the  petition  was  presented  on  notice  (5  N.  H. 
424).  In  Wheeler  v.  Perry  (18  Id.  307),  the  proceeding  was  by 
bill.  Dimmock  v.  Bixby  (20  Pick.  368),  was  the  same.  See 
also  Freeman  v.  Oooh,  6  Iredell  Eq.  373  ;  Burrill  on  Assign- 
ments, 2d  ed.  557,  3d  ed.  589,  590  ;  2  Perry  on  Trusts,  2d  ed. 
§§  476a,  928.  So  far  as  the  practice  has  been  indicated  it 
has  usually  been  by  bill  of  complaint,  and  when  the  less  formal 
course  by  petition  has  been  taken,  it  has  been  accompanied  by 
notice  to  the  parties  interested  in  opposing  it.  And  that  is  re- 
quired by  the  principle  which  protects  all  parties  against  con- 
demnation or  prejudice  to  any  of  their  rights,  without  the  op- 
portunity of  first  being  heard.  ISTo  good  reason  exists  why 
trustees  should  be  exempted  from  its  control,  but,  on  the 
contrary,  that  good  faith  and  caution  which  have  always  been 
required  from  them  should  certainly  subject  them  to  its  con- 
trol." The  application,  if  in  a  collateral  matter,  may  be  either 
by  petition  or  by  bill.  Codwise  v.  Oelston,  10  Johns.  507.  It 
must  be  addressed  to  a  court  of  equity.  ShipmarJs  Petition, 
1  Abb.  N.  C.  406.  Except  where  the  statute  provides  other- 
wise (see  post,  chap.  XXIII,  Compromise  of  Claims). 

§  295.  Joint  assignees. — Where  several  persons  are  named 
as  trustees,  and  one  of  them  refuses  to  accept  and  execute  the 
trust,  the  whole  estate  will  vest  in  the  others,  who  act  in  the 
same  manner  as  if  he  were  dead  or  had  not  been  named  as  a 
trustee.  Xing  v.  Donnelly,  5  Paige,  46.  This  is  the  general 
rule  in  reference  to  trustees.  Leggett  v.  Hunter,  19  N.  Y.  445 ; 
Davoiie  v.  Fanning,  2  Johns.  Ch.  252  ;  Matter  of  Stevenson,  3 
Paige,  420  ;  Matter  of  Van  Schoonhoven,  5  Id.  559  ;  Moir  v. 
Brown,  14  Barb.  39. 
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The  trustees  who  do  accept  must  perform  their  duties  in 
their  joint  capacity  ;  they  must  all  act.  Brennan  v.  Willson, 
4  Abb.  ]Sr.  C.  279  ;  Shooh  v.  Shook,  19  Barb.  663  ;  Be  Peyster 
V.  Ferrers,  11  Paige,  13  ;  Ridgeley  v.  Johnson,,  11  Barb.  527 ; 
Sinclair  v.  Jackson,  8  Cow.  544;  Franklin  v.  Osgood,  14 
Johns.  527.  They  cannot,  like  executors,  act  separately;  all 
must  join,  both  in  receipts  and  conveyances.  .  Ridgely  v.  John- 
son, supra. 

They  constitute  in  law  but  one  person,  and  must  all  unite  in 
bringing  an  action.  Thatcher  v.  Candee,  4  Abb.  Dec.  387 ; 
Brinckerhoff  v.  Wemple,  1  Wend.  470.  Or  in  making  a  sale 
of  the  property.  Brennan  v.  Willson,  4  Abb.  N.  C.  279 ;  Sin- 
clair y.  Jackson,  8  Cow.  543 ;  Perry  on  Trusts,  2d  ed.  §  411 ; 
Hill  on  Trustees,  3d  Am.  ed.  305.  Or  in  making  a  compromise 
of  a  claim  due  the  estate.  Anon  v.  Gelpcke,  12  N.  T.  Supm. 
Ct.  (5  Hun),  245,  255. 

If  one  trustee  becomes  incompetent  to  act  by  reason  of  lu- 
nacy or  other  inability,  the  others  cannot  act  without  him.  The 
only  remedy  is  by  as  application  to  the  court  to  remove  the  in- 
competent trustee.  Matter  of  Wadsworth,  2  Barb.  Ch.  381.  And 
in  a  recent  case  under  the  assignment  act,  where  one  ^f  three 
assignees  was  incompetent  to  join  in  a  conveyance,  because  he 
had  failed  to  give  the  security  required  by  the  act,  it  was  held 
that  the  others  were  unable  to  make  a  valid  conveyance  without 
him.  Brennan  v.  Willson,  4  Abb.  N.  C.  279.  An  assignee 
cannot  divest  himself  of  the  obligation  to  perform  the  duties  of 
the  trust  without  an  order  of  the  court  or  the  consent  of  all  the 
cestuis  que  trust.  Thatcher  v.  Candee,  4  Abb.  Dec.  387 ;  s.  o.  3 
Keyes,  157;  Shepherd  v.  McEvers,^  Johns.  Ch.  136  ;  Crugery. 
Halliday,  11  Paige,  314 ;  Ridgeley  v.  Johnson,  11  Barb.  527. 

Upon  the  death  of  one  of  the  joint  assignees  the  oiBce  sur- 
vives, and  all  the  interest  in  the  trust  property  vests  in  the  sur- 
vivors, and  they  may  exercise  all  the  powers.  Shooh  v.  Shook, 
19  Barb.  653 ;  Belmont  v.  O'Brien,  12  N.  Y.  394.  Upon  the 
death  of  the  last  survivor  at  common  law,  the  trust  property,  if 
real  estate,  passed  to  the  heir  or  devisee ;  and  if  personal,  it 
went,  by  operation  of  law,  to  the  executor  or  administrator  of 
the  trustee  charged  with  the  trust.  De  Peyster  v.  Ferrers,  11 
Paige,  13.      But  the  Revised  Statutes  provide  that  "  Upon  the 
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death  of  the  surviving  trustee  of  an  express  trust,  the  trust 
estate  shall  not  descend  to  his  heirs,  nor  pass  to  his  personal  rep- 
resentatives ;  but  the  trust,  if  then  unexecuted,  shall  vest  in  the 
Supreme  Court,  with  all  the  powers  and  duties  of  the  original 
trustee,  and  shall  be  executed  by  some  person  appointed  for  that 
purpose  under  the  direction  of  the  court."  1  R.  S.  730,  §  68  ; 
2  R.  S.  6th  ed.  1110,  §  81.  This  provision  has  been  held  not  to 
be  applicable  to  personal  property  (see  j>ost,  chap.  XX^^^. 

§  296.  Joint  trustees  of  insolvent  debtors  under  Revised 
Statutes. — The  provisions  of  the  Revised  Statutes,  in  reference 
to  the  powers,  duties  and  obligations  of  trustees  of  insolvent 
debtors  apply  where  there  are  several  trustees  as  well  as  where 
there  is  only  one.  2  R.  S.  41,  §  2  ;  3  R.  S.  6th  ed.  36,  §  2  ;  2 
Edm.  42  ;  1  Fay's  Dig.  387. 

The  statute  also  provides  that  "  Where  there  are  more 
trustees  than  one  appointed,  the  debts  and  property  of  the 
debtor  may  be  collected  and  secured  by  any  one  of  them,  and 
when  there  are  more  than  two  trustees  appointed,  every  power 
and  authority  conferred  by  this  title  on  the  trustees  may  be 
exercised  by  any  two  of  them."  2  R.  S.  41,  §  3  ;  3  R.  S.  6th 
ed.  36,  §  3  ;  2  Edm.  42 ;  1  Fay's  Dig.  387. 

"  The  survivor  or  survivors  of  any  trustees  shall  have  the 
powers  and  rights  given  by  this  title  to  trustees.  All  property 
in  the  hands  of  any  trustee  at  the  time  of  his  death,  removal 
or  incapacity,  shall  be  delivered  to  the  remaining  trustee  or 
trustees  if  there  be  any,  or  to  the  successor  of  the  one  dying, 
removed,  or  incapacitated,  who  may  demand  and  sue  for  the 
same."  2  R.  S.  41,  §  3 ;  3  R.  S.  6th  ed.  36,  §  4 ;  2  Edm.  42 ; 
1  Fay's  Dig.  387. 


CHAPTER  XXII. 

TAKING  POSSESSION  AND  CUSTODY  OF  THE  ASSIGNED  PROPERTY. 

§  297.  In  general. — The  first  duty  of  the  assignee,  after  ac- 
cepting the  trust,  is  to  take  possession  of  the  assigned  property, 
and  provide  for  its  safe-keeping  until  such  time  as  it  can  be 
brought  properly  to  sale.  The  assignee  being  bound  to  exer- 
cise the  care  of  a  provident  owner,  must  exercise  such  discretion 
in  the  protection  of  the  property  as  the  circumstances  of  each 
particular  case  may  require.  On  the  part  of  the  assignor  no 
act  should  be  omitted  which  can  serve  to  express  an  absolute 
transfer  of  the  possession,  and  an  entire  renunciation  of  all  con- 
trol over  the  property,  so  as  to  give  every  quality  of  reality  and 
good  faith  to  the  transaction. 

§  298.  Manner  of  talcing  possession. — We  have  already 
had  occasion  to  refer  to  the  necessity  of  a  change  of  possession 
as  affecting  the  validity  of  the  assignment.     (See  ante,  §  231). 

The  duty  of  the  assignee  requires  that  he  should  proceed  at 
once  to  secure  the  actual  possession  of  the  property.  He  should 
assume  command  of  it,  and  should  employ  his  own  agents  to 
watch  over  and  care  for  it.  He  should  demand  possession  of 
the  books  of  account  and  evidences  of  indebtedness  which  have 
been  transferred  to  him.  He  should  examine  the  extent  and 
particulars  of  the  assigned  property,  and  if  no  inventory  has 
been  made,  his  first  business  is  to  make,  or  cause  to  be  made,  an 
exact  inventory  of  the  assets.  Cram  v.  Mitchell,  1  Sandf.  Ch. 
iiSl.  If  an  inventory  has  been  made,  he  should  verify  it  at 
once,  so  that  he  may  not,  when  afterwards  charged  with  the 
contents  of  the  inventory,  be  without  evidence  of  the  amount 
and  character  of  the  property,  which  was,  in  point  of  fact,  trans- 
ferred to  him. 

In  like  manner  he  should,  for  his  own  protection,  cause  the 
property  to  be  appraised  or  examined  by  persons  familiar  with 
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the  value  of  like  property,  so  that  he  may  be  able,  on  an  ae- 
oounting,  to  furnish  proof  of  value. 

§  299.  Continued  cliange  of  possession. — An  assignment 
unaccompanied  by  an  immediate  delivery,  and  not  followed  by 
an  actual  and  continued  change  of  possession,  of  the  assigned 
property  is,  as  we  have  seen  {ante,  §  231),  presumptively  fraud- 
ulent and  void  as  against  creditors.  But  it  is  not  only  the 
debtor's  duty  to  deliver  the  property  to  the  assignee,  it  is  the 
assignee's  duty  to  take  and  retain  possession. 

Where,  after  an  assignment  of  a  stock  of  goods,  the  assignees 
permitted  the  assignor  to  retain  the  possession  of  the  goods,  and 
■collect  the  debts  for  them,  without  any  visible  change  in  the 
mode  of  doing  business  at  the  store,  this  was  held  insufficient. 
And  it  was  said  that  a  construction  of  the  statute  which  would 
allow  the  vendor  or  assignor  of  a  store  of  goods  to  continue  in 
possession  and  to  sell  them  out  as  the  agent  of  the  purchaser, 
would  render  the  statutory  provision  for  the  prevention  and  de- 
tection of  frauds  a  mere  nullity.  Butler  v.  Stoddard,  7  Paige, 
163,  166  ;  affi'd  20  Wend.  507. 

So,  in  another  case,  where  the  assignee  permitted  the  as- 
signor to  conduct  the  business  as  his  agent,  and  to  buy  and  sell 
goods,  and  to  receive  and  spend  the  receipts,  this  was  held  suffi- 
cient ground  for  an  injanctiou  and  the  appointment  of  a  receiver. 
Connah  v.  Sedgwick,  1  Barb.  210. 

So  where  the  assignor,  after  the  assignment,  is  permitted  to 
sell  the  goods  at  retail,  in  the  customary  manner,  and  his  name 
continues  to  remain  upon  the  various  signs  of  the  store.  Pin\ 
V.  RiTcert,  21  Barb.  469. 

In  Bullis  V.  Montgomery  (50  IS".  Y.  353),  the  assignor  re- 
•ceived  the  key  of  the  building  where  the  goods  were,  and  un- 
locked the  door,  but  did  not  go  in,  the  sheriff  subsequently 
seized  the  goods  on  a  writ  of  replevin  in  an  action  against  the 
assignor,  the  assignee  sued  for  trespass,  it  was  held  that,  though 
he  had  a  valid  transfer  of  title,  and  there  had  been  a  symbolical 
■delivery  and  constructive  possession,  yet  the  actual  possession 
had  not  departed  from  the  assignor,  and  the  sherifE  therefore 
was  protected  by  his  process  in  seizing  the  property. 

So  moneys  received  from  the  assigned  property  cannot  be 
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paid  over  to  the  assignor ;  it  is  the  assignee's  duty  to  receive  it. 
Currie  v.  Ua/rt,  2  Sandf.  Oh.  353. 

A  mere  perfunctory  ceremony,  such  as  the  delivery  of  the 
key  of  a  store,  where  the  assignor  and  his  clerks  are  permitted 
to  continue  selling  the  goods  and  transacting  the  business  as 
before,  will  not  be  enough.  AJams  v.  Davidson,  10  N.  Y. 
809. 

§  300.  Of  the  custody  of  the  property. — Until  a  sale  cnu  be 
effected,  it  is  the  duty  of  the  assignee  to  preserve  and  protect 
the  assigned  property,  so  that  it  may  be  disposed  of  to  the  best 
advantage    McQueen  v.  BabGoch,  41  Barb.  337'. 

He  not  only  may,  but  should  insure  the  i)roperty.  Wliitnei/- 
V.  Krows,  11  Barb.  198,  201,  202.  If  the  property  is  already 
insured  under  the  usual  form  of  policy,  wliich  provides  that  in 
ease  of  any  assignment,  transfer,  or  termination  of  tlio  interest 
of  the  assured,  without  the  consent  of  the  insurer,  the  policy 
shall  become  void,  an  assignment  for  the  benefit  of  creditors 
will  terminate  the  policy.  Mellen  v.  Hamilton  Fire  Inn.  Co. 
17  N.  Y.  609 ;  Dey  v.  Poughheepsie  Mut.  Inn.  Co.  23  Barb, 
623.  ^ee  People  Y.  Beigler,ll\\\&T>.^-a^.lZZ.  Hence  the 
assignee  should  at  once  obtain  the  consent  of  the  insurer  when 
the  policies  are  transferred  to  him,  or  cancel  them  and  take  out 
new  policies. 

Assignees  have  the  right  to  relieve  the  property  from  prior 
liens,  if,  in  the  fair  exercise  of  their  discretion,  they  deem  it  for 
the  best  interests  of  the  creditors.  Whitney  v.  Erows,  11  Barb. 
198,  202.  But  they  cannot  use  the  trust  property  for  the  pur- 
pose of  erecting  buildings,  and  making  alterations  and  repairs 
upon  real  estate.     IlitcJioock  v.  Cadmus,  2  Barb.  381. 

Trustees  of  insolvent  debtors,  under  the  Eevised  Statutes, 
are  expressly  empowered  to  pay  off  incumbrances.  2  E.  8.. 
42,  §  7  ;  3  K.  8.  6th  ed.  37,  §  9. 

§  301.  Of  the  care  of  intangible  jpropert/y. — If  the  assigned 
property  consists  in  part  of  notes,  bonds,  policies  of  insurance 
and  other  similar  choses  in  action,  notice  should  be  given  to  the 
promisors,  obligors  and  makers  of  the  instruments.  Perry  on 
Trusts,  2d  ed.  §  438.    For,  although  no  notice  is  necessary  ta 


§  302.]       CUSTODY  AND   CARE   OF  THE  TRUST  FUNDS.  281 

perfect  the  assignment,  yet,  in  default  of  notice,  if  the  assign- 
or's debtor  in  good  faith  pay  the  debt  to  the  assignor,  it  will  be 
a  good  payment  and  discharge  him  from  further  liability. 
Bechwith  v.  Union  JBomk,  9  N.  T.  211 ;  affi'g  4  Sandf .  604  ; 
and  see  ante,  §  262,  and  cases  cited.  It  is  the  duty  of  the  as- 
signee forthwith  to  reduce  all  choses  in  action  to  possession, 
and  if  he  unreasonably  delay  collection  he  will  make  himself 
personally  liable.      Winn  v.  Crosby,  52  How.  Pr.  1Y4. 

§  392.  Custody  and  care  of  the  trust  funds. — It  is  the  duty 
of  the  assignee  to  keep  the  trust  funds  entirely  separate  and 
distinct  from  their  own  moneys.  -Duffy  v.  Duncan,  32  Barb. 
587;  affi'd35N.  Y.  18Y. 

If  deposited  in  a  bank,  it  should  be  deposited  to  a  separate 
account,  and  in  the  name  of  the  trustee,  as  such,  to  the  end 
that  the  fund  may  at  all  times  be  traced  and  identified.  Duffy 
V.  Duncan,  32  Barb.  587.  If  he  deposits  it  in  his  own  name 
in  a  bank,  and  the  bank  becomes  insolvent,  the  loss  will  fall  on 
the  trustee.    Matter  of  Stafford,  11  Barb.  353. 

If  the  assignees  make  use  of  the  trust  fund,  or  mingle  it 
with  their  own  money,  they  make  themselves  liable  not  only  to 
make  good  all  losses  which  may  occur,  but  also  to  pay  interest 
on  the  money  whether  it  earn  any  or  not.  Mumford  v.  Mur- 
ray, 6  Johns.  Ch.  1 ;  Case  v.  Abed,  1  Paige,  393 ;  Hood's 
Estate,  1  Tuck.  396 ;  Utioa  Insxoranoe  Co.  v.  Lynch,  11  Paige, 
520 ;  Manning  v.  Manning,  1  Johns.  Ch.  527. 

The  trustee  cannot  loan  the  trust  money  on  personal  se- 
curity, nor  can  he  invest  it  for  any  purposes  of  trade  or  spec- 
ulation. Smith  V.  Smith,  4  Johns.  Ch.  281 ;  King  v.  Talbott, 
40  N.  T.  96  ;  s.  c.  50  Barb.  453  ;  Flagg  v.  My,  1  Edm.  206  ; 
see  Perry  on  Trusts,  2d  ed.  §§  453,  454,  459,  464.  And  if  he 
makes  any  use  of  it,  aU  the  profit  which  he  makes  will  enure  to 
the  estate,  while  he  will  be  personally  charged  for  any  loss  as 
well  as  for  interest.  Norris^  Appeal,  71  Penn.  St.  106  ;  Brown 
V.  RicTcerts,  4  Johns.  Ch.  303. 

It  is  the  duty  of  an  assignee  for  the  benefit  of  creditors  to 
pay  the  money  received  by  them  over  to  the  creditors  without 
delay.  If  for  any  sufficient  reason  they  retain  the  money,  it 
should  be  invested  so  as  to  render  it  productive,  and  if  they 
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neglect  to  paj  it  over  or  invest  it,  they  will  be  charged  with 
interest.    Dunsconib  v.  I}un8Comh,  1  Johns.  Ch.  508. 

§  303.  Duty  to  Tteep  accounts. — A  trustee  is  bound  to  keep 
clear,  distinct  and  accurate  accounts.  Perry  on  Trusts,  2d  ed. 
§  821.  If  an  assignee  for  creditors  keep  his  accounts  iu  a  neg- 
ligent way,  or  keep  no  account  whatever  of  his  receipts,  all 
presumptions  will  be  strongly  against  him,  and  obscurities  and 
doubts  will  not  operate  to  his  advantage,  but  adversely.  Blau- 
velt  V.  Aolcerman,  23  E".  J.  Eq.  495. 

And  where  a  trustee  refused  to  render  an  account  of  his  re- 
ceipts of  rents,  he  was  held  chargeable  with  what  in  the  opin- 
ion of  the  referee  would  be  a  reasonable  rent.  Green  v. 
Winter,  1  Johns.  Ch.  26. 

And  if  he  neglect  to  keep  regular  accounts,  or  mingle  the 
trust  funds  with  his  own,  he  will  be  charged  interest  as  if  the 
fund  had  been  kept  invested  upon  interest.  &pear  v.  Tirikham, 
2  Barb.  Ch.  211. 

§  304.  Tlie  right  to  reject  property. — "  It  has  long  been  a 
recognized  principle  of  the  bankrupt  law,  that  the  assignees  of  a 
bankrupt  were  not  bound  to  take  property  of  an  onerous  or 
unprofitable  character — to  accept  in  fact,  a  damnosa  hwred- 
itas,^'  Kobson's  Law  of  Bank.  375.  A  provision  in  reference 
to  such  property  is  incorporated  into  the  English  bankrupt  law. 
(32  and  33  Vict.  ch.  71,  §  23.)  In  Carter  v.  Wame  (4  Car.  & 
Pay.  191),  it  was  held  by  Lord  Tenterden,  that  assignees  under 
an  assignment  for  the  benefit  of  creditors  are  to  be  considered  in 
the  same  situation  in  this  respect  with  assignees  of  a  bankrupt. 

The  right  of  the  assignee  to  reject  property  has  most  fre 
quently  arisen  in  reference  to  leasehold  property.  (See  cmte, 
§  178,  and  cases  there  cited.)  But  the  rule  applies  also  to  other 
property  of  an  onerous  character  upon  which  the  assignee  may 
be  required  to  expend  money.  Thus,  in  the  case  of  an  execu- 
tory contract  to  manufacture  goods  for  the  assignor,  it  seems 
that  the  assignee  is  not  bound  to  accept  the  goods  and  make 
himself  liable  for  the  purchase-money.  Yan  Dine  v.  Willeit, 
38  Barb.  319. 

And  under  the  English  bankrupt  law  the  rule  has  been  ap- 
plied to  shares  of  a  corporation  liable  to  further  call.     Graham 
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V.  YanDieman^s  Land  Co.,  11  Exch.  101 ;  Laurence  v.  Knowles, 
5  Bing.  (N.  C),  399.  And  the  section  of  the  English  bankrupt 
law  referred  to  extends  to  land  of  any  tenure  burdened  with 
onerous  covenants,  unmarketable  shares  in  companies,  unprofit- 
able contracts,  or  any  other  property  that  is  unsalable  or  not 
readily  salable  by  reason  of  its  binding  the  possessor  thereof 
to  the  performance  of  any  onerous  act,  or  to  the  payment  of 
any  sum  of  money. 

In  reference  to  all  onerous  property  subject  to  this  rule,  the 
assignee  has  his  election  either  to  reject  or  accept  it.  If  he 
elects  to  accept  it,  he  cannot  afterwards  renounce  it  because  it 
turns  out  to  be  a  bad  bargain.  Turner  v.  Richardson.,  7  East. 
335.  And  if  the  property  is  valuable  to  the  estate  he  will  be 
guilty  of  a  breach  of  duty  to  the  estate  in  abandoning  it. 
Turner  v.  Richardson,  supra. 

He  has,  therefore,  a  reasonable  time  within  which  to  elect. 
Graham  v.  Van  Dieman^s  Land  Co.,  11  Exch.  101.  But  if  he 
exercise  acts  of  ownership,  and  deal  with  the  property  as  though 
he  had  accepted,  that  will  be  proof  of  an  election  to  accept. 
Thomas  v.  Pemherton,  7  Taunt.  206 ;  see  Goodwin  v.  Noble,  8 
El.  &  B.  587;  Jones  v.  Hausmann,  10  Bosw.  168  ;  Morton  v. 
Pinchney,  8  Id.  135. 

The  assignee,  if  he  intends  to  disclaim  the  property,  should 
do  so  with  as  little  delay  as  possible,  and  if  the  property  be  a 
lease,  he  should,  for  his  own  protection,  notify  the  landlord 
that  he  declines  to  accept  the  same. 

§  305.  Property  fraudulently  oitained  ly  the  assignor. — 
When  the  assignor  turns  over  to  the  assignee  property  which 
has  been  fraudulently  obtained,  the  assignee,  not  being  a  pur- 
chaser for  value,  will  have  no  higher  right  to  the  property  than 
the  assignor  himself  had.  Joslin  v.  Cowee,  60  Barb.  48 ;  Chaf- 
fee V.  Fort,  2  Lans.  81.  His  title,  therefore,  is  voidable  at  the 
election  of  the  person  from  whom  the  property  was  originally 
fraudulently  obtained.  But  before  the  assignee  can  be  required 
to  surrender  the  goods,  he  should  be  requested  to  do  so  upon 
a  distinct  ground,  with  notice  of  an  explicit  assertion  of  the 
claim  that  the  goods  were  obtained  by  fi^aud.  Bliss  v.  Cottle, 
32  Barb.  322.  "While  the  rule  would  be  otherwise  if  the  as- 
signee was  a  party  to  the  fraud,  yet  where  he  has  received  the 
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goods  innocently,  an  action  cannot  be  maintained  against  him 
until  after  a  demand  and  refusal.  Jessop  v.  Miller,  2  Abb. 
Dec.  449  ;  s.  c.  1  Keyes,  321 ;  Bliss  v.-  Cottle,  supra  ;  see  King 
v.  Fitch,  2  Abb.  Dec.  508 ;  Chambers  v.  Lewis,  28  IST.  Y.  454. 
And  when  the  proceeds  of  the  goods  claimed  to  have  been 
fraudulently  obtained  by  the  assignor  are  in  the  hands  of  an 
insolvent  assignee,  and  a  bill  has  been  filed  by  the  vendee  to 
reach  the  fund,  the  court  will  order  the  money  to  be  paid  into 
court  to  await  the  determination  of  the  action.  Haggerty  v. 
Duane,  1  Paige,  321.  But  when  the  vendors,  instead  of  elect- 
ing to  rescind  the  sale,  affirm  it  by  bringing  an  action  against 
the  fraudulent  vendee  to  recover  for  goods  sold  and  delivered, 
and  prosecutes  the  suit  to  judgment,  they  cannot  afterwards  set 
up  the  fraud  for  the  purpose  of  defeating  an  assignment  of  the 
property  made  by  the  vendee  for  the  benefit  of  creditors,  al- 
though the  assignment  was  made  in  furtherance  of  the  fraud, 
with  full  notice  thereof  on  the  part  of  the  assignee.  Kennedy 
V.  Thorp,  51  N.  Y.  174. 

§  306.  Pro]per1y  fraudulently  transferred  by  assignor, — 

In  another  connection  {ante,  §  170,  and  cases)  will  be  found  the 
provisions  of  the  act  of  1858,  authorizing  an  assignee  to  disaffirm, 
treat  as  void,  and  resist  all  acts  done,  transfers  and  agreements 
made,  in  fraud  of  the  rights  of  creditors.  Under  that  statute 
the  assignee  has  ample  power,  and  it  is  his  duty  to  attack  fraud- 
ulent conveyances  made  by  the  assignor,  and  to  recover  the 
property  fraudulently  disposed  of. 

§  307.  Employment  of  agents. — The  assignee  may  employ 
other  persons  to  act  for  him  when  circumstances  render  it  nec- 
essary, and  when  for  good  and  sufficient  reasons  he  is  unable  to 
give  the  business  his  personal  supervision  and  attention.  Casey 
V.  Janes,  37  N.  Y.  608,  612 ;  Mann  v.  Whitbeck,  17  Barb.  388  ; 
Yan  Dine  v.  Willett,  38  Id.  319  ;  and  see  ante,  §  216  ;  see 
Grinnell  v.  Buchanan,  1  Daly,  538. 

But  he  cannot  delegate  his  powers.  Thus  he  cannot  convey 
the  assigned  property  to  a  third  person  to  appropriate  the  same 
in  the  manner  provided  for  in  the  assignment,  because  that 
amounts  to  the  substitution  of  another  trustee.  Small  v.  Lud- 
low, 1  Hilt.  189. 
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The  trust  created  by  an  assignment  for  the  benefit  of  cred- 
itors is  an  active  trust  to  be  executed  by  the  assignee  himself 
for  the  advantage  of  such  creditors.  Litchfield  v.  White,  3 
Sandf.  546,  551. 

There  is  no  impropriety  in  his  employing  the  same  clerks  who 
were  previously  employed  by  the  assignor.     Pa/rher  v.  Jervis, 

3  Abb.  Dec.  449.  But  he  cannot  employ  clerks  for  an  unlawful 
purpose,  as  to  sell  goods  at  retail  in  the  usual  course  of  business. 
Carman  v.  Kelly,  12  Supm.  Ct.  (5  Hun),  283. 

§  308.  Employing  the  assignor  as  agent. — Although  the 
appointment  of  the  assignor  as  his  agent  by  the  assignee  is  a 
circumstance  ordinarily  regarded  with  suspicion  {Butler  v. 
Stoddard,  7  Paige,  168  ;  s.  c.  20  Wend.  507 ;  Fine  v.  Rihert, 
31  Barb.  469  ;  Adams  v.  Davidson,  10  N".  T.  309) ;  yet  that 
circumstance  alone  wiU  not  afford  sufficient  evidence  of  an 
original  intent  on  the  part  of  the  assignor  and  assignee,  or  either 
of  them,  to  defraud  creditors.  Browning  v.  Hart,  6  Barb.  91 ; 
see  Hitchcock  v.  St.  Johns,  Hoff.  Ch.  511 ;  Nicholson  v.  Leavitt, 

4  Sandf.  252,  272  ;  Casey  v.  Janes,  37  JST.  Y.  608 ;  Ogden  v. 
Peters,  21  F.  T.  23 ;  Beamish  v.  Conant,  24  How.  Pr.  94. 
And  when  the  assignee  is  not  acquainted  with  the  business,  and 
has  no  acquaintance  with  those  who  are  indebted  to  the  assignor, 
the  fact  that  he  employs'  the  assignor  as  his  agent,  if  he  has  con- 
fidence in  his  integrity,  is  not  improper.  Wilbur  v.  Fraden- 
hurgh,  52  Barb.  474. 

§  309.  Examination  of  debtor  and  other  witnesses,  and 
production  of  ioohs  and  papers  under  tlie  general  assignment 
act. — The  general  assignment  act  has  provided  a  summary 
method  by  which  the  assignee  may  make  himself  acquainted 
with  the  circumstances  of  the  assigned  estate,  and  obtain  an  in- 
spection and  delivery  of  the  debtor's  books  and  papers.  By 
the  third  section  of  the  act  (cited  ante,  §  273),  it  is  provided 
that  the  books  and  papers  of  tbe  debtor  shall  at  all  times  be  sub- 
ject to  the  inspection  and  examination  of  any  creditor,  and  the 
county  judge  is  autborized,  by  order,  to  require  the  debtor  or 
assignee  to  allow  such  inspection  or  examination,  and  by  the 
"twenty-first  section  of  the  same  act  it  is  provided  that : 

"  The  county  judge  may  also  at  any  time,  on  petition  of  any 
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party  interested,  order  the  examination  of  witnesses  and  the  pro- 
duction of  any  books  and  papers  by  any  party  or  witness  before 
him  or  before  a  referee  appointed  by  him  for  such  purpose, 
and  the  evidence  so  taken,  together  with  books  and  papers,  or 
extracts  therefrom,  as  the  case  may  be,  shall  be  filed  in  the 
county  clerk's  office,  and  may  be  used  in  evidence  by  any  cred- 
itor or  assignee  in  any  action  or  proceeding  then  pending,  or 
which  may  hereafter  be  instituted.  No  witness  or  party,  as. 
above  provided,  shall  be  excused  from  answering  on  the  ground 
that  his  answer  may  criminate  him,  but  such  answer  shall  not 
be  used  against  him  in  any  criminal  action  or  proceeding." 
Laws  of  18YT,  chap.  466,  §  24. 

An  assignor  who  refuses  to  deliver  the  title  deeds  or  give 
necessary  information  of  the  assigned  estate  to  the  assignee,  may 
be  ordered,  on  application  of  the  latter,  to  appear  and  submit  to 
examination.  Matter  of  Straus,  1  Abb.  N.  0.  402.  An  as- 
signee should  allow  the  creditors  reasonable  opportunity  to  ex- 
amine the  books  of  the  debtor,  and  where  he  permits  the  debtor 
to  remain  in  possession  of  the  books,  and  the  debtor  refuses 
creditors  access  to  them,  this  is  a  suspicious  circumstance,  and, 
taken  in  connection  with  other  suspicious  circumstances,  will 
warrant  the  appointment  of  a  receiver  of  the  assigned  property. 
Manning  v.  Stern,  1  Abb.  N.  C.  409. 

Similar  provisions  in  reference  to  criminating  answers  are 
made  in  the  case  of  the  examination  of  judgment  debtors  in  sup- 
plemental proceedings.  Code,  §  292 ;  Fortes  v.  Willard,  54 
Barb.  520;  s.  c.  37  How.  193. 

§  310.  Examination  of  an  insolvent  debtor  under  the  pro- 
visions of  tlie  Revised  Statutes. — Provisions  are  also  made  for 
the  examination  of  the  insolvent  debtor  and  other  witnesses  un- 
der the  statutory  proceedings  in  reference  to  insolvent  debtors 
set  out  in  Parts  I  and  II  of  this  work,  for  the  purpose  of  a  dis- 
covery of  property. 

"  Whenever  the  trustees  shall  show  by  their  own  oath  or 
other  competent  proof,  to  the  satisfaction  of  any  officer  named 
in  the  first  section  of  the  seventh  article  of  this  title  (see  ante, 
§  26),  or  of  any  judge  of  a  county  court,  that  there  is  good  reason 
to  believe  that  the  debtor,  his  wife,  or  any  other  person  has  con- 
cealed or  embezzled  any  part  of  the  estate  of  such  debtor  vested 
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in  the  said  trustees,  or  that  any  person  can  testify  concerning 
the  coneeahnent  or  embezzlement  thereof,  or  that  any  person 
who  shall  not  have  rendered  an  account  as  above  required,  is 
indebted  to  such  a  debtor,  or  has  property  in  his  custody  or 
possession  belonging  to  such  debtor,  such  officer  or  judge  shall 
issue  a  warrant  commanding  any  sheriff  or  constable  to  cause 
such  debtor,  his  wife,  or  other  person  to  be  brought  before  him 
at  such  time  and  place  as  he  shall  appoint  for  the  purpose  of 
being  examined."  2  R.  S.  43,  §  12 ;  3  E.  S.  6th  ed.  38,  §  14  ; 
2  Edm.  45  ;  1  Fay's  Dig.  389. 

Under  this  section  it  is  enough  for  the  assignee  who  applies 
for  the  warrant  to  swear  to  the  facts  on  information  and  belief. 
Nolle  V.  EalUday,  1  N.  Y.  330 ;  s.  c.  1  Barb.  148.  And  when 
the  person  has  property  of  the  debtor  in  his  possession,  either 
individually  or  as  administrator,  he  may  be  compelled,  under 
oath,  to  state  what  he  knows  in  reference  to  such  property. 
Noble  V.  Halliday,  su^ra. 

And  it  is  further  provided  that : 

"  The  officer  issuing  such  warrant  shall  examine  every  pei*- 
son  so  brought  before  him  on  oath  in  the  presence  of  the  trus- 
tees or  any  of  them,  touching  all  matters  relative  to  the  debtor, 
his  dealings  and  estate,  and  touching  the  detention  or  conceal- 
ment of  any  part  of  his  property,  and  touching  the  indebted- 
ness of  any  person  to  such  debtor,  and  shall  reduce  the  examin- 
ation to  writing,  which  the  person  so  examined  is  hereby 
required  to  sign,  and  which  shall  be  attested  by  the  officer."  2 
R.  S.  44,  §  13 ;  3  R.  S.  6th  ed.  38,  §  15  ;  2  Edm.  45  ;  1  Fay's 
Dig.  389. 

"  If  any  person  so  brought  before  such  an  officer  shall  refuse 
to  be  sworn  or  to  answer  satisfactorily  all  lawful  questions  put 
to  him,  or  shall  refuse  to  sign  such  an  examination,  not  having 
a  reasonable  objection  thereto  to  be  allowed  by  such  officer,  the 
said  officer  shall,  by  warrant,  commit  to  prison,  there  to  remain 
without  bail  until  he  shall  submit  to  be  sworn,  or  to  answer  as 
required,  or  to  sign  such  examination  ;  in  which  warrant,  the  par- 
ticular default  of  the  person  committed  shall  be  specified,  and  if 
it  be  on  not  answering  any  question,  such  shall  be  specified 
therein."  2  R.  S.  44,  §  14 ;  3  R.  S.  6th  ed.  39,  §  16 ;  2  Edm. 
45 ;  1  Fay's  Dig.  389.  " 
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"  If  any  person  so  committed  shall  bring  a  writ  of  habeas 
corpus,  he  shall  not  be  discharged  by  reason  of  any  insufficiency 
in  the  form  of  the  warrant  of  commitment.  But  the  court  or 
officer  before  whom  such  person  shall  be  brought  shall  recom- 
mit sucli  person  unless  it  shall  be  made  to  appear  that  he  hath 
answered  all  lawful  questions  put  to  him,  or  had  sufficient  rea- 
son for  refusing  to  sign  the  examination,  as  the  case  may  be,  or 
unless  such  a  person  shall  then  answer  on  oath  the  questions  so 
put  to  him."  2  E.  S.  44,  §  15;  3  E.  S.  6th  ed.  38,  §  17;  2 
Edm.  45  ;  1  Fay's  Dig.  389. 

"  Any  sheriff  or  jailor  willfully  suffering  any  person  so  com- 
mitted or  recommitted  pursuant  to  the  foregoing  sections,  to 
escape,  shall  be  liable  to  indictment  for  a  misdemeanor,  and  on 
conviction  thereof,  in  addition  to  any  other  punishment  the 
court  may  inffict,  shall  forfeit  to  the  trustees  a  sum  equal  to  the 
whole  amount  of  debts  due  to  the  creditors  of  such  debtor,  not 
exceeding  two  thousand  five  hundred  dollars."  2  E.  S.  44, 
§  16  ;  3  E.  S.  6th  ed.  39,  §  18 ;  2  Edm.  45 ;  1  Fay's  Dig.  389. 

"  The  person  so  examined  and  answering  to  the  satisfaction 
of  the  officer,  shall  not  "be  liable  to  any  penalty  imposed  in  this 
article  for  concealing  and  not  delivering  any  property  or  paying 
any  debt,  but  his  answers  on  such  examination  may  be  given  in 
evidence  in  the  same  manner  and  with  like  effect  as  if  they 
had  been  made  in  answer  to  a  bill  in  equity  filed  by  such  trus- 
tees." 2  E.  S.  44,  §  17  ;  3  E.  S.  6th  ed.  39,  §  19  ;  2  Edm.  46  ; 
1  Fay's  Dig.  389. 

§  311.  Premium  for  discovering  secreted  property  of  in- 
solvent debtor  under  Revised  Statutes. — It  is  also  provided,  in 
reference  to  insolvent  debtors,  under  the  pi'oceedings  in  Parts  I 
and  II  of  this  work,  that : 

"  Any  person  who  shall  discover  to  the  trustees  any  secreted 
effects,  property  or  things  in  action,  belonging  to  such  a  debtor, 
so  that  they  shall  be  recovered  by  them,  shall  be  entitled  to  ten 
dollars  on  the  hundred  dollars,  and  at  that  rate  on  the  value  of 
the  effects  so  discovered,  to  be  paid  by  the  trustees  out  of  the 
estate  of  such  debtor,  but  this  section  shall  not  extend  to  per- 
sons who  have  such  property,  effects  or  things  in  their  posses- 
sions." 2  E.  S.  44,  §  18  ;  3  E.  S.  6th  ed.  39,  §  20 ;  2  Edm.  46  ; 
1  Fay's  Dig.  389. 


CHAPTER   XXIII. 

COLLECTING  IN  THE  ESTATE.     SUITS  BY  ASSIGNEE. 

§  312.  In  general. — It  will  be  convenient,  in  the  first  place, 
to  consider  the  rights  and  duties  of  assignees  under  general  as- 
signments, in  reference  to  the  subject-matter  of  this  chapter, 
and  afterwards  to  take  up  by  themselves  the  statutory  provisions 
in  reference  to  trustees  of  insolvent  debtors  appointed  under 
the  Eevised  Statutes. 

§  313.  The  right  to  sue. — The  assignee  is  not  only  clothed 
with  the  legal  title  to  the  assigned  property,  which  gives  him  the 
standing  to  maintain  legal  proceedings  in  reference  to  it,  but  it 
is  his  duty,'having  received  the  property  and  accepted  the  trust, 
to  defend  his  possession  and  preserve  the  property.  McQueen 
V.  Bahcock,  41  Barb.  337.  Even  when  he  has  been  enjoined  in 
a  creditor's  suit  from  intermeddling,  receiving,  or  collecting  any 
of  the  property  assigned,  it  is  stiU  his  right  and  duty  to  bring 
trespass  against  any  person  who  disturbs  his  possession.  Mc- 
Queen V.  BabcocTi,  supra. 

But  if  he  neglect  to  take  immediate  possession,  and  the  as- 
signed goods  become  mingled  with  goods  subsequently  acquired 
by  the  assignor,  he  will  be  guilty  of  conversion  if  he  seizes  any 
of  the  property  acquired  after  the  assignment.  Price  v.  Mur- 
ray, 10  Bosw.  i343. 

It  frequently  becomes  the  duty  of  the  assignee  to  bring  ac- 
tions for  trespass  where  creditors,  after  the  execution  of  the  as- 
signment, levy  attachments  or  executions  upon  the  assigned  prop- 
erty for  the  purpose  of  testing  the  validity  of  the  assignment. 
In  such  cases  it  is  his  duty  to  assert  his  title,  and  if  he  carelessly 
or  negligently  permits  the  property  to  be  taken  from  him,  he  will 
be  liable  to  the  creditors  whom  he  represents.  McQueenr.  Bab- 
cook,  supra. 
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§  314.  Duty  as  to  collections. — The  duties  of  assignees  are, 
so  far  as  they  are  analogous,  determined  by  the  same  rules 
which  govern  executors  under  similar  circumstances.  Jermain 
T.  Pattison,  46  Earb.  9.  It  is  not  enough  for  an  executor  to 
apply  for  payment  of  debts  due  the  estate  through  an  attorney, 
he  must  follow  the  collection  up  actively  through  legal  proceed- 
ings. Perry  on  Trusts,  §  440.  But  he  is  not  bound  to  prose- 
cute a  claim  of  a  very  doubtful  character,  unless  those  who 
desire  him  to  do  so  will  indemnify  the  estate  against  costs.  Jlep- 
iurn  V.  Hepburn,  2  Tuck.  Sur.  74.  He  certainly  would  not  be 
justified  in  wasting  the  estate  in  idle  litigation. 

But  if,  by  his  neglect  or  carelessness,  the  estate  suffers  a  loss, 
he  will  be  answerable  for  it.  Thus,  if  he  delay  commencing 
suit  until  after  the  claim  is  barred  by  the  statute  of  limita- 
tions. Simpson  v.  Gowdy,  19  Ind.  292 ;  Hayward  v.  Kinsey, 
12  Mod.  5Y3  ;  see  Williams  on  Ex.  1805. 

And  when  the  assignee  retains  notes  belonging  to  the  estate 
for  a  number  of  years,  without  making  any  effort  to  collect 
them,  and  when  called  upon  to  account,  sets  up  that  the  maker 
is  solvent  and  responsible,  he  will  be  charged  with  'the  face  of 
the  notes.    Winn  v.  Crosby,  52  How.  Pr.  174. 

§  315.  Parties. — The  general  rule  is  that  all  persons  ma- 
terially interested  in  the  subject-matter  of  the  suit  ought  to  be 
made  parties,  and  that  the  cestui  que  trust,  as  well  as  the  trustees, 
should  be  brought  before  the  court,  so  as  to  make  the  perform- 
ance of  the  decree  safe  to  those  who  are  compelled  to  obey  it, 
and  to  prevent  the  necessity  of  the  defendant's  litigating  the 
same  question  again  with  other  parties. 

But  the  case  of  assignees,  or  other  trustees  of  a  fund  for  the 
benefit  of  creditors,  who  are  suing  for  the  protection  of  the 
fund,  or  to  collect  moneys  due  to  the  fund  from  third  persons, 
appears  to  be  an  exception  to  the  general  rule  that  the  cestuis 
que  trust  must  be  made  a  party  to  a  suit  brought  by  a  trustee. 
Christie  v.  Eerriali,  1  Barb.  Ch.  254.  And,  in  that  case,  it  was 
held  that  an  assignee  for  the  benefit  of  creditors  might  maintain 
an  action  in  his  own  name  to  foreclose  a  mortgage  which  passed 
to  him  under  the  assignment. 

And  even  before  the  Code,  an  assignee  for  creditors  could 
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file  a  bill  in  Ids  own  name  relative  to  the  trust  estate,  without 
making  the  creditors  provided  for  in  it  parties.  Wahemcun  v. 
Orover,  4  Paige,  23  ;  Lewis  v.  Oraham,  4  Abb.  Pr.  106,  108  ; 
see  Sherman  v.  Burnham,  6  Barb.  403,  414.  But  the  Code  ex- 
pressly provides  that  the  trustee  of  an  express  trust  may  sue 
without  joining  with  him  the  person  for  whose  benefit  the  ac- 
tion is  prosecuted.     Code,  §  113 ;  Code  of  Civ.  Pro.  §  449. 

The  assignee  may  bring  an  action  to  collect  a  debt  due  the 
estate  in  his  own  name,  or  in  his  representative  capacity.  Hoag- 
land  V.  Trask,  48  JST.  Y.  686 ;  affi'g,  6  Eobt.  540 ;  Ogden  v. 
Prentice,  33  Barb.  160.  But  in  order  to  secure  that  he  be  not 
personally  chargeable  with  costs  in  case  of  defeat,  it  is  wiser  for 
him  to  sue  as  assignee.     Code,  §  371. 

If  there  are  several  assignees,  they  must  all  join  in  bringing 
suit.  This  is  on  the  principle  that  joint  assignees  constitute  in 
law  but  one  person.  Brincherkeff  v.  Wernple,  1  Wend.  470 ; 
Thatcher  v.  Candee,  4  Abb.  Dec.  387  ;  s.  c.  3  Keyes,  157.  But 
only  those  who  accept  need  join.  Van  ValJcenhurgh  v.  Elmen- 
dorf,  13  Johns.  314. 

And,  for  the  same  reason,  if  one  of  the  assignees  dies,  the 
action  continues  in  the  name  of  the  survivors. 

When  all  the  assignees  die,  the  property,  if  it  be  personal 
estates,  passes  under  the  common  law  to  his  personal  representa- 
tives ;  and  if  the  cause  of  action  survive,  it  vests  in  them.  Emer- 
son V.  Bleakley,  6  Abb.  ^N".  S.  350  ;  Bunn  v.  Yaughan,  Id.  269  ; 
s.  0.  1  Abb.  Dec.  253 ;  3  Keyes,  345. 

Otherwise  of  the  real  estate  the  trusts  in  which  devolve 
upon  the  Supreme  Court  to  be  administered  by  a  trustee  to  be 
appointed  by  the  court.  1  E.  S.  730,  §  68.  See  Savage  v. 
Bvmham,  17  N.  T.  561 ;  Kane  v.  ^ott,  24  Wend.  641 ;  Bunn 
V.  Yaughan,  supra. 

But  in  Curtis  v.  Smith  (60  Barb.  9),  it  was  held  that  the 
provision  of  the  statute  was  appKcable  to  trusts  of  personal  as 
well  as  real  property.  Emerson  Vj  Bleakley  {swpra),  is  not  a 
strong  authority  to  the  contrary,  for  the  reason  that  in  that  case 
the  substituted  assignee  was  permitted  to  maintain  the  suit,  it 
having  been  shown  that  the  defendant's  had  consented  to  his 
appointment,  and  it  seems  that  if  the  title  to  the  personal  prop- 
erty does  pass  to  the  personal  representative,  it  is  still  the  duty 
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of  the  creditors  to  see  that  an  active  trustee  is  appointed.    Bmc- 
man  v.  JRainetmi.r,  Hoff.  150. 

Where  a  suit  has  been  commenced  by  the  insolvent  before 
the  assignment  of  his  estate,  the  action  may  be  continued  in 
the  insolvent's  name  for  the  benefit  of  the  assignees,  or  the 
court  may  direct  the  assignee  to  be  substituted  in  the  action. 
Code  of  Civ.  Pro.  §  Y56 ;  Haymoytd  v.  Johnson,  11  Johns. 
itSS ;  Scdgwich  v.  Cleveland,  T  Paige,  2ST ;  see  Oetly  v. 
Sjxiidding,  58  K".  Y.  636  ;  Glenville  Woolen  Co.  v.  Jiij>ki/.  11 
Abb.  X.  S.  ST. 

But  if  a  claim  which  passes  under  the  assignment  is  prose- 
cuted to  judgment  in  the  name  of  the  assignor,  the  title  to  the 
judgment  is  in  the  assignee,  and  the  judgment  will  not  vest  in 
a  receiver  of  the  assignor's  property,  although  the  assignee  had 
died  between  the  recovery  of  the  judgment  and  the  appointment 
of  a  receiver.     Merritt  v.  Sawyer,  6  Supm.  Ct.  (T.  &  C),  160. 

Where  a  debt  is  due  to  two  persons  jointly,  and  one  of 
them  is  decreed  to  be  a  bankrupt,  or  where  one  of  them  makes 
an  assignment  under  the  insolvent  acts,  the  action  for  the  re- 
covery of  the  debt,  in  a  court  of  law,  must  be  brought  in  the 
names  of  the  other  creditora  and  of  the  assignees  jointly,  and 
neither  can  sue  in  his  own  name  alone.  Ontario  Bank  v. 
Jhmford,  2  Barb.  Ch.  596.  Willinck  v.  Renwich,  23  Wend. 
63. 

If  one  of  the  assignees  receive  and  retain  a  portion  of  the 
estate,  and  if  he  convert  it  to  his  own  use,  his  co-assignee  can- 
not maintain  an  action  against  him  or  his  personal  representa- 
tives to  recover  the  property,  or  for  its  convei-sion.  The  only 
remedy  in  such  a  case  for  the  assignee  is  to  bring  an  action  to 
restrain  and  remove  his  unfaithful  associate,  but  the  property 
can  be  reached  only  by  a  bill  filed  by  the  creditors  to  compel 
an  accounting.     Bartlett  v.  Hatch,  IT  Abb.  Pr.  401. 

But  in  all  actions  in  reference  to  the  trust  estate  the 
trustees  are  necessary  parties.  Moran  v.  Hays,  1  Johns.  Ch. 
339  ;  Sells  v.  Hubhell,  2  Johns.  Ch.  394.  And  wherever  the  suit 
is  to  take  the  trust  fund  out  of  the  hands  of  the  trustees,  or 
where  it  is  for  an  account  of  the  trust  fund,  beinff  in  fact  a 
bill  for  the  execution  of  the  trust,  the  cestui  que  trust  must  all 
be  parties.     Sherman  v.  Burnham,  6  Barb.  414. 
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As  a  general  rule  a  trustee  cannot  institute  proceedings  in 
equity  relating  to  the  trust  property  without  making  the  whole 
of  the  cestui  que  trust  parties.  Hill  on  Trustees,  642  ;  Maliu  v. 
Malin,  2  Johns.  Ch.  238  ;  Fish  v.  Rowland,  1  Paige,  20 ; 
Sohenek  v.  Ellingwood,  3  Edw.  Ch.  175  ;  Whelan  v.  Whelan, 
Z  Cow.  537. 

But  under  the  Code,  they  may,  when  numerous,  be  made 
parties  constructively,  under  §§  448,  786,  which  wiU  be  consid- 
ered more  particularly  under  the  head  of  accounting. 

§  316.  Defences. — As  we  have  already  had  occasion  to  re- 
mark, the  assignee  takes  the  property  and  estate  of  the  debtor 
Bubject  to  all  equities  against  it  in  the  hands  of  the  assignor. 
Any  defence,  therefore,  which  would  be  available  against  the 
assign'or  is  equally  available  against  the  assignee. 

A  person  indebted  to  the  estate  cannot  avail  himself  of  a 
xlefence  that  the  assignment  is  fraudulent  and  void  as  against 
creditors,  if  the  assignment  is  sufficient  to  pass  the  title  between 
the  assignor  and  assignee.  Sheridan  v.  Mayor,  68  IST.  Y.  30  ; 
Allen  V.  Brown,  44  E".  T.  228 ;  Stone  v.  Frost,  61  IST.  Y.  614 ; 
Richardson  v.  Mead,  27  Barb.  178.  But  when  the  assignment 
is  absolutely  void,  and  not  voidable  merely  so  that  no  title 
passes  under  it,  the  rule  is  otherwise. 

Where  the  assignee  of  an  insolvent  firm  brought  an  ac- 
tion to  recover  moneys  due  the  firm,  and  the  complaint  alleged 
the  assignment  of  the  firm  to  the  plaintiff,  the  execution  of 
which  the  defendants  admitted  on  the  trial,  it  was  held  that 
defendants  could  not  afterwards  object  to  the  assignment  on 
the  ground  that  it  was  not  executed  by  all  the  partners.  The 
objection  should,  have  been  made  on  the  trial,  because 
the  want  of  signature  of  one  of  the  defendants  might  have 
been  remedied  by  proof  of  his  assent  to  the  signature  of  the 
firm.  Colwell  v.  Lawrence,  38  Barb.  643.  Where  the  assignee 
sued  an  accommodation  indorser  upon  a  promissory  note  made 
by  the  assignor,  and  which  had  been  transferred  to  the  assignee 
individually,  before  the  assignment,  in  payment  of  goods  sold, 
it  was  held  that  the  indorser  could  not  in  that  action  ask  to 
have  the  pro  rata  share  due  under  the  assignment,  applied  in 
payment  upon  the  note,  for  the  reason  that  the  amount  due  was 
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unascertained,  and  could  not  be  ascertained  except  in  an  action 
for  an  accounting,  whieli  could  not  be  bad  in  tbat  action.  Bai- 
ley V.  Bergen,  67  IST.  T.  SiG  ;  rev'g  s.  c.  9  Supm.  Ct.  (2  Hun), 
520.  It  was  said  tbat,  if  tbe  accounts  of  the  plaintiff,  as  as- 
signee, bad  been  settled,  and  be  bad  in  bis  bands  an  admitted 
or  estabbsbed  balance,  it  migbt  be  tbat,  in  order  to  avoid  cir- 
cuity of  action,  be  could  be  compelled  to  make  tbe  application. 

§  317.  Evidence;  Declarations  of  assignor. — Declara- 
tions made  by  a  person  under  whom  a  party  claims  after  the 
declarant  has  parted  with  bis  right,  are  inadmissible  to  affect 
any  one  claiming  under  him.  1  Phillip  on  Ev.  314,  322 ; 
Foster  y.  Beals,  21  IST.  Y.  247,  249  ;  Paige  v.  Cagwin,  7  Hill, 
361 ;  Peck  v.  Grouse,  46  Barb.  151.  Tbe  acts  and  declarations 
of  tbe  assignor  have  in  some  instances  been  admitted  as  binding 
upon  the  assignee.  (See  ante,  §  230.)  Declarations  made  at  the 
time  of  executing  tbe  assignment  are  thus  admissible  as  part  of 
tbe  res  gestw,  and  it  has  been  held  tbat  tbe  declarations  of  the 
assignor  while  he  was  in  possession  of  the  assigned  property  were 
competent  evidence.  Adams  v.  Davidson,  10  N.  Y.  309,  313 ; 
see  this  case  criticised  in  Guyler  v.  McCartney,  40  N.  Y.  221, 235. 

It  has  been  thought  that  tbe  admissions  of  the  assignor 
after  tbe  assignment  were  admissible  on  the  theory  that  the 
assignee  is  tbe  representative  and  agent  of  tbe  assignor.  This 
doctrine,  however,  is  not  sustained  by  principle  or  authority. 
There  is  no  identity  of  interest  between  an  insolvent  assignor 
and  his  assignee.  The  latter  holds  primarily  for  tbe  creditors 
and  for  those  in  hostility  to  tbe  assignor.  He  does  not  repre- 
sent merely  or  primarily  tbe  assignor,  nor  hold  chiefly  for  bis 
interest  and  benefit,  but  rather  for  tbe  creditors  of  the  assignor, 
and  is  accountable  in  the  first  place  to  them.  Bullis  v.  Mont- 
gomery, 50  ]Sr.  Y.  352,  358,  359  ;  Cuyler  v.  McCartney,  40  N. 
Y.  221,  235.  In  order  to  make  the  declarations  of  tbe  assignor 
after  the  assignment  competent  evidence,  it  must  be  shown  tbat 
tbe  assignor  and  assignee  are  combined  in  a  common  conspiracy 
to  defraud  the  assignoi-'s  creditors.  Cuyler  v.  McCartney,  45 
]Sr.  Y.  221 ;  Newlin  v.  Lyon,  49  JST.  Y.  661.  And  this  common 
purpose  must  be  established  by  evidence  other  than  tbe  declara- 
tions themselves.     Cuyler  v.  McCartney,  supra. 
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§  318.  Set-off. — The  assignee  takes  the  debt  assigned  to  hina 
subject  to  the  right  of  set-ofF  which  the  debtor  had  against  it 
at  the  time  of  the  assignment.  If,  therefore,  at  the  time  of 
tlie  assignment  the  debtor  had  a  valid  present  claim  against  the 
assignor,  he  may  use  the  claim  as  a  set-off  in  any  action  brought 
by  the  assignee.  Martin  v.  Kunzmuller,  37  N.  T.  396  ; 
Myers  v.  Domis,  22  N.  Y.  489 ;  Hicks  v.  McOrorty,  2  Duer, 
295  ;  Thompson  \.  Hooher,  4  E".  Y.  Leg.  Obs.  17 ;  Williams  v. 
Brown,  2  Keyes,  486  ;  Crosbie  v.  Leary,  6  Bosw.  312  ;  Wells  v. 
Stewart,  3  Barb.  40 ;  Chance  v.  Isaacs,  5  Paige,  592 ;  Mason  v. 
Knowlson,  1  Hill,  218  ;  Ogden  v.  Cowley,  2  Johns.  274  ;  Keep  v. 
Lord,  2  Duer,  78  ;  BecTcwith  v.  Union  Bank,  9  JST.  Y.  211 ;  afB'g 
4  Sandf.  604  ;  Lawrence  v.  Bank  of  Republic,  35  N.  Y.  320, 

In  the  case  of  Martin  v.  Kunzmuller  (37  JST.  Y.  396  ;  affi'g 
10  Bosw.  16),  where  at  the  time  of  the  assignment  the  defend- 
ants were  indebted  to  the  assignors  for  goods  sold,  and  held 
three  promissory  notes  of  the  assignors,  two  of  which  had  ma- 
tured at  the  time  of  the  assignment,  the  other  being  not  yet  due, 
in  an  action  brought  by  the  assignor  upon  the  claim  for  goods 
sold  it  was  held  that  the  defendants  might  offset  the  notes 
which  had  matured  at  the  date  of  the  assignment,  but  not  the 
other  note. 

The  inquiry  always  is,  whether,  if  at  the  date  of  the  assign- 
ment the  assignor  had  brought  suit  against  the  defendant,  he 
would  then  have  had  an  available  set-off.  Following  this  prin- 
ciple, if  the  claim  held  by  the  assignor's  debtor  is  not  due  at 
the  date  of  the  assignment,  he  cannot  offset  it  against  the  claim 
of  the  assignee.  Bradley  v.  Angel,  3  N.  Y.  475  ;  Marline  v. 
Willis,  2  E.  D.  Smith,  524;  Myers  v.  Da/vis,  22  JST.  Y.  489 ; 
nicks  V.  McGrorty,  2  Duer,  295  ;  Fort  v.  Mc Cully,  59  Barb. 
87 ;  Keep  v.  Lord,  2  Duer,  78.  The  case  of  Maas  v.  Goodwin 
(2  Hilt.  275),  must  be  regarded  as  overruled  in  the  later  cases. 

Hence,  also,  a  claim  against  the  assignor  acquired,  by  pur- 
chase or  otherwise,  after  the  assignment,  is  not  available  as  an 
offset  against  a  claim  due  to  the  assignor  in  the  hands  of  the 
assignee.  Johnson  v.  Bloodgood,  1  Johns.  Gas.  51 ;  Mason  v. 
Knowlson,  1  Hill,  218 ;  Crosbie  v.  Leary,  6  Bosw.  312 ;  Myer 
V.  Davis,  22  IST.  Y.  489  ;  Smith  v.  Brinckerhoff,  6  N.  Y.  305. 

But  when  the  claim  in  favor  of  the  estate  of  the  assignor 
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is  not  due  at  the  time  of  the  assignment,  but  the  claim  against 
the  estate  is  due,  an  equitable  set-off  in  favor  of  the  assignor's 
debtor,  will  be  allowed.  Smith  v.  Felton,  43  E".  T.  419  ;  Smith 
V.  Fox,  48  IS".  Y.  674 ;  Lindsay  v.  Jackson,  2  Paige,  581 ;  Barber 
V.  Spencer,  11  Paige,  517;  Ainslie  v.  Boynton,  2  Barb.  258; 
Mel  V.  Eolbrooh,  4  Edw.  Ch.  538. 

In  the  case  of  Smith  v.  Felton  {snpra),  where  an  action  was 
brought  by  the  assignee,  in  trust  for  creditors  of  an  insolvent 
banker,  on  a  note  held  by  the  banker  made  by  one  of  the  de- 
fendants, who  were  partners,  and  indorsed  by  the  other  for 
partnership  purposes,  although  such  note  was  not  due  at  the 
time  oftfte  assignment,  it  was  held  that  the  amount  of  the  de- 
posit of  the  defendants  with  the  banker  was  a  proper  subject 
of  set-off.  And  this  case  was  followed  and  approved  in  Smith 
V.  rox,48N.Y.  674. 

In  the  case  of  Schieffelin  v.  Hawkins  (14  Abb.  Pr.  112), 
where  neither  claim  was  due  at  the  date  of  the  assignment,  the 
assignor's  debtor  was  permitted  to  maintain  an  action  for  an 
equitable  set-off  after  his  claim  matured. 

The  holders  of  thebiUs  of  an  insolvent  bank  may  set  them  off 
against  a  claim  by  the  receiver  of  the  bank,  but  not  if  the  bills 
were  obtained  after  the  bank  stopped  payment  though  before  a 
receiver  was  appointed.  In  re  Receiver  of  Middle  Dist.  BanTc, 
9  Cow.  409,  note ;  see  1  Paige,  585  ;  see  McLaren  v.  Penning- 
ton, 1  Paige,  102. 

In  the  case  of  Lawrence  v.  Bank  of  New  York  (35  'E.  Y. 
320),  the  plaintiffs,  as  assignees,  sued  the  defendant  to  recover 
a  debt  due  them  for  certain  moneys  deposited  to  their  credit. 
The  defendants  undertook  to  set  up  a  claim  to  the  fund  on  the 
ground  of  an  attachment  obtained  by  them  against  the  property 
of  the  assignors  on  the  ground  that  the  assignment  was  fraud- 
ulent, it  was  held  that  they  acquired  no  lien  upon  the  funds  by 
the  institution  of  their  action,  and  had  no  equitable  set-off  or 
counter-claim. 

In  Beckwith  v.  The  Union  Bank  (9  N.  Y.  211 ;  affi'g  4 
Sandf.  604),  where  an  insolvent  firm,  having  money  deposited 
in  bank,  made  a  general  assignment  of  their  property  for  the 
benefit  of  their  creditors,  soon  after,  but  before  the  bank  had 
notice  of  the  assignment,  a  bill  against  the  firm,  held  by  the 


§  318.]  SET-OFF.  297 

bank,  greater  in  amount  than  tlie  snm  on  deposit,  fell  due,  it 
was  held  that  the  assignee,  after  demand  of  the  sum  on  deposit, 
was  entitled  to  recover  it  of  the  bank,  and  that  his  right  was 
complete  without  giving  notice  of  tlie  assignment,  where  the 
bank,  by  its  subsequent  acts,  had  not  affected  his  rights. 

Held^  also,  that  the  bank  could  not,  as  against  the  assignee, 
apply  the  deposit  in  payment  of  the  bill.  Beckwiih  v.  The 
Union  Bank  of  New  York,  9  N.  Y.  211 ;  affi'g  4  Sandf.  '004. 

"Where  a  corporation,  after  its  insolvency,  pays  dividends  to 
its  stockholders,  such  stocikholders  are  liable  for  the  amounts 
thus  received  to  the  creditors  of  the  coi^poration  or  to  a  receiver 
of  it.  And  in  an  action  by  the  receiver  against  one  of  the 
stockholders  for  the  amount  paid  to  him  as  a  dividend  by  the 
insolvent  company,  he  cannot  offset  against  the  receiver  in  such 
action  any  claims  which  he  holds  against  the  company,  for  the 
reason  that  the  receiver  represents  not  the  company,  but  the 
creditors  who  are  parties  beneficially  interested.  The  ease  is, 
therefore,  not  brought  within  the  statute  in  relation  to  set-offs, 
nor  within  the  spirit  of  the  decisions  relating  to  set-offs.  Os- 
good V.  Ogden,  4  Keyes,  YO. 

It  is  not  necessary  that  the  assignees  should  give  a  judg- 
ment creditor  of  the  assignor  notice  of  the  assignment  .to  them, 
in  order  to  prevent  such  creditor  from  using  his  judgment,  ob- 
tained after  the  assignment  against  the  assignor,  as  a  set-off  or 
other  defense  in  an  action  by  the  assignee  against  his  judgment 
creditor.  The  lack  of  notice  is  not  material  where  the  defend- 
ant does  not  do  any  act,  subsequent  to  the  assignment,  which 
he  would  not  have  dojje  if  he  had  received  notice.  Ogden  v. 
Prentice,  33  Barb.  160. 

A  judgment  obtained  against  the  assignor  subsequent  to  the 
assignment,  cannot  be  set  off  against  a  claim  of  the  assignee, 
although  the  assignment  was  made  without  notice  to  the  judg- 
ment creditor.  Ogden  v.  Prentice,  33  Barb.  160.  And  judg- 
ments purchased  after  the  assignment  cannot  be  set  off.  Spen- 
cer V.  Barber,  5  Hill,  568  ;  Graves  v.  Woodbury,  4  Id.  559  ; 
see  Bdberts  v.  Carter,  38  E".  T.  loT ;  rev'g  24  How.  Pr.  44. 

In  an  action  brought  by  a  creditor  to  compel  an  accounting, 
the  assignee  cannot  set  up  expenditures  made  by  him  by  way 
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of  counter-claim  and  insist  upon  tlieii*  allowance  because  no 
reply  was  interposed.    Duffy  t.  Duncan,  35  N.  Y.  187,  189. 

"Where  a  general  assignment  provided  that  the  assignee 
should  use  and  apply  the  fund  in  the  same  order  and  manner  in 
which  the  estate  of  a  bankrupt  is  required  to  be  used  and  ap- 
plied for  and  towards  the  payment  of  the  debts  of  such  bank- 
rupt proved  and  allowed  under  the  bankrupt  act,  it  was  held 
that  this  applied  to  a  case  of  set-off,  and  that,  under  the  pro- 
visions of  the  bankrupt  act,  the  debtor  might  set  off  a  debt 
provable  in  bankruptcy,  though  not  due  at  the  time  of  the  as- 
signment.   Fort  V.  MoOully,  59  Barb.  87;  see  post,  §  323. 

§  319.  Compromise  of  delts  due  fhe  estate. — The  general 
assignment  act  of  1877  provides  that  "  the  county  judge  of  the 
county  where  the  assignment  is  recorded  may,  upon  the  appli- 
cation of  the  assignee  and  for  good  cause  shown,  and  on  such 
terms  as  he  may  direct,  authorize  the  assignee  to  compromise  or 
compound  any  claim  or  debt  belonging  to  the  estate  of  the 
debtor.  But  such  authority  shall  not  prevent  any  party  inter- 
ested in  the  trust  estate  from  showing,  upon  the  final  account- 
ing of  such  assignee,  that  such  debt  or  claim  was  fraudulently 
or  negligently  compounded  or  compromised.  And  the  assignee 
shall  be  charged  with,  and  be  liable  for,  as  part  of  the  trust 
fund,  any  sum  which  might  or  ought  to  have  been  collected  by 
him." 

Previous  to  this  enactment  the  county  court  had  no  power 
to  direct  the  assignee  in  the  general  administration  of  his  trust. 
That  power  resides  only  in  a  court  of  equity.  Shipman's  Pe- 
tition, 1  Abb.  N.  C.  406 ;  see  ante,  §  294. 

This  section  extends  the  power  of  the  court  only  in  the  in- 
stance named.  Matter  of  Lewis,  Daily  Eeg.  Aug.  1878.  When 
the  assignee  made  application  under  this  section  by  petition 
setting  forth  that  a  large  portion  of  the  assets  of  the  assignor's 
estate  consisted  of  claims  against  persons  in  the  Southern  States, 
that  these  claims  were  about  460  in  number  and  of  various 
amounts,  from  $2  to  $2,150,  and  that  sixty  of  them  could  not ' 
be  collected,  as  the  assignors  believed,  for  the  reason,  among 
others,  that  they  were  in  suspense ;  and  that  the  assignee  had 
learned,  by  long  experience,  that  delay  in  settling  such  debts — 
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especially  in  the  Southera  States — usually  euds  in  loss,  and  ask- 
ing for  an  order  authorizing  him  to  compromise,  in  his  discre- 
tion and  upon  the  best  terras  that  he  could  obtain,  all  claims 
due  to  the  assignors,  and  to  receive  in  settlement  thereof  cash, 
notes,  securities,  and  such  available  assets  as  he  may  deem  best, 
it  was  held  that  there  was  no  authority  for  an  order  of  the 
court  conferring  such  general  powers ;  that  the  circumstances 
of  the  particular  case  are  to  be  laid  before  the  judge,  and  that 
he,  and  not  the  assignee,  is  to  determine  whether  the  debt 
should  be  compromised,  and  upon  what  terms.  In  re  Ransom, 
Daily  Eeg.  June  13,  18T8,  Daly,  C.  J. 

Independent  of  the  statute  the  assignees  have  the  authority, 
though  not  expressly  given  them  in  the  assignment,  to  com- 
promise or  compound  such  debts  as  cannot  be  wholly  collected, 
provided  they  act  in  good  faith  and  do  that  which  is  best  for 
the  creditors  under  the  circumstances.  Anon.  v.  Oelpche,  12 
Supm.  Ct.  (5  Hun),  245,  254,  Daniels,  J.  A  contrary  opinion 
is  expressed  by  Daly,  C.  J.,  in  In  re  So/nsom,  supra  ;  and  .see 
cases  cited  ante,  §  214. 

The  statute  makes  no  provision  for  notice  to  creditors  of 
the- application.  It  expressly  reserves  to  the  creditors  the  right 
to  show  that  the  debt  or  claim  was  fraudulently  or  negligently 
compounded  or  compromised,  and  the  assignee  is  made  liable 
for  any  sum  which  might  or  ought  to  have  been  collected  by 
him.  The  result  of  the  statute,  therefore,  is,  that  when  notice 
is  not  given  to  the  creditors,  so  as  to  bind  them  by  the  order  of 
the  court,  the  order  obtained  only  shifts  the  burden  of  proof 
upon  an  accounting,  and  throws  upon  the  creditors  the  necessity 
of  showing  that  the  claim  might  or  ought  to  have  been  collected 
by  the  assignee.  As  to  the  requirement  of  notice  to  protect  the 
assignee,  see  ante,  §  Wi.^QjJ 

§  320.  Costs. — The  Code  provides  (§  317),  that  in  an  action 
prosecuted  or  defended  by  the  trustee  of  an  express  trust  costs 
shall  be  recovered  as  in  an  action  by  and  against  a  person  prose- 
cuting or  defending  in  his  own  right,'  but  such  costs  shall  be 
chargeable  only  upon,  or  collected  of  the  estate,  fund  or  party 
represented,  unless  the  court  shall  direct  the  same  to  be  paid  by 
the  plaintiff  or  defendant  personally  for  mismanagement  or  bad 
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faith  in  such  action  or  defense.  It  has  been  held  that  a  general 
assignee  for  the  benefit  of  creditors  is  a  trustee  of  an  express 
trust  within  this  section.  Cunningham  v.  McGregor,  12  How. 
Pr.  806  ;  s.  0.  5  Duer,  648  ;  see  also  Cutler  y.  Beilly,  5  Robt. 
637. 

It  is  also  provided  by  statute,  "  that  any  indorser  or  other 
surety,  and  any  assignee,  executor,  administrator,  or  other 
trustee,  shall  be  entitled  to  and  allowed  to  recover  from  his 
principal  or  cestui  que  trust  all  necessary  and  reasonable  costs 
and  expenses  paid  by  him  in  good  faith  as  surety  or  trustee  in 
the  prosecution  or  defence  in  good  faith  of  any  action  by  or 
against  any  assignee,  executor,  administrator,  or  other  trustee, 
as  such."  Laws  of  1858,  chap.  314,  §  3  ;  3  E.  S.  6th  ed.  146, 
'§3. 

§  321.  Security  for  costs. — The  Kevised  Statutes  provide, 
"  that  when  a  suit  shall  be  commenced  in  any  court  for  or  in 
the  name  of  the  trustees  of  any  debtor,  or  for  or  in  the  name 
of  any  person  being  insolvent,  who  shall  have  been  discharged 
from  his  debts,  or  whose  person  shall  have  been  exonerated 
from  imprisonment,  pursuant  to  law,  for  the  collection  of  any 
debt  contracted  before  the  assignment  of  his  estate,  the  defend- 
ant may  require  the  plaintiff  to  file  security  for  costs."  2  R.  S. 
620,  §  1 ;  3  K.  S.  6th  ed.  900,  §  1. 

This  provision  does  not  apply  to  an  assignee  under  a  general 
assignment  for  the  benefit  of  creditors,  but  simply  to  trustees 
of  insolvent  debtors  appointed  under  the  Revised  Statutes. 
Ferriss  y.  Am.  Ins.  Co.  22  Wend.  586 ;  see  Ranney  v.  Stringer, 
4  Bosw.  663. 

Where  an  action  was  commenced  by  a  person  who  had  been 
exonerated  from  arrest  under  the  statute  more  than  ten  years 
before,  it  was  held  that  the  defendant  must  furnish  other  proof 
of  the  plaintiff's  inability  to  pay  costs  before  security  would  be 
required.     Gomez  v.  Garr,  18  Wend.  577. 

§  322.  Trustees  of  insolvent  debtors  appointed  under  Re- 
vised Statutes;  Reference  as  to  disputed  claims. — The  Re- 
vised Statutes  provide  a  special  method  for  the  settlement  of 
controversies  as  to  claims  in  favor  of  or  against  the  estate  of  an 
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insolvent  debtor,  under  the  statutory  proceedings  considered  in 
Parts  I  and  II  of  this  work. 

It  is  enacted  that :  "  If  any  controversy  shall  arise  between 
the  trustees  and  any  other  person  in  the  settlement  of  any  de- 
mands against  such  a  debtor,  or  of  debts  due  to  his  estate,  the 
same  may  be  referred  to  one  or  more  indifferent  persons,  who 
may  be  agreed  upon  by  the  trustees  and  the  party  with  whom 
such  controversy  shall  exist,  by  a  writing  to  that  effect  signed 
by  them."  2  E.  S.  45,  §  19  ;  3  E.  S.  6th  ed.  39,  §  21 ;  as 
amended  by  Laws  of  1862,  ch.  373  ;  2  Edm.  46 ;  1  Fay's  Dig. 
389. 

"  If  such  referee  or  referees  be  not  selected  by  agreement, 
then  the  trustees  or  the  other  party  to  the  controversy  may 
serve  a  notice  of  their  intention  to  apply  to  the  officer  who  ap- 
pointed said  trustees,  or  to  any  judge  of  the  Supreme  Court  at 
chambers,  residing  in  the  same  district  with  the  trustees,  for 
the  appointment  of  one  or  more  referees,  specifying  the  time 
and  place  when  such  application  will  be  made,  which  notice 
shall  be  served  at  least  ten  days  before  the  time  so  therein 
specified."  2  E.  S.  45,  §  20  ;  3  E.  S.  6th  ed.  39,  §  22  ;  2  Edm. 
46  ;  1  Fay's  Dig.  389. 

"  On  the  day  so  specified,  upon  due  proof  of  the  service  of 
such  notice,  the  officer  before  whom  the  application  is  made 
shall  proceed  to  select  one  or  more  referees,  the  same  in  all  re- 
spects as  they  are  now  selected  according  to  the  rules  and  prac- 
tice of  the  Supreme  Court."  2  E.  S.  45,  §  21 ;  3  E.  S.  6th  ed. 
39,  §  23,  as  amended  by  Laws  of  1862,  ch.  373 ;  2  Edm.  46  ;  1 
Fay's  Dig.  390. 

"  When  any  witness  to  such  controversy  shall  reside  out  of 
the  county  where  the  said  trustees  resided  at  the  time  of  their 
appointment,  the  referee  or  referees  appointed  to  hear  said  con- 
troversy shall  have  the  power  to  issue  a  commission  or  commis- 
sions in  like  manner  as  justices  of  the  peace  are  now  authorized 
to  issue  the  same,  and  the  testimony  so  taken  shall  be  returned 
to  the  said  referee  or  referees  in  the  same  manner,  and  be  read 
before  them  on  a  hearing,  in  like  manner  as  testimony  taken  on 
commission  before  justices  of  the  peace."  2  E.  S.  45,  §  22  ;  3 
E.  S.  6th  ed.  39,  §  24,  as  amended  by  Laws  of  1862,  ch.  373 ; 
2  Edm.  46 ;  1  Fay's  Dig.  390.     As  to  the  manner  of  taking 
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commission,  see  Laws  of  1838,  ch.  243,  §  2  ;  Laws  of  1847,  ch. 
329. 

"  The  officer  before  whom  they  shall  be  selected  shall  certify 
such  selection  in  writing.  Such  certificate,  or  the  wi-itten 
agreement  of  the  parties,  shall  be  filed  by  the  trustees  in  the 
office  of  a  clerk  of  the  Supreme  Court  where  the  trustees  were 
appointed,  under  the  first  article  of  this  title,  and  in  the  said 
office  or  in  that  of  the  clerk  of  the  Court  of  Common  Pleas  of 
the  county  where  the  trustees  were  appointed,  under  any  other 
article  of  this  title,  and  a  rule  shall  thereupon  be  entered  by 
such  clerk  in  vacation  or  in  term,  appointing  the  persons  so 
selected  to  determine  the  controversy."  2  E.  S.  45,  §  23 ;  3  E. 
S.  6th  ed.  39,  §  25  ;  2  Edm.  47  ;  1  Fay's  Dig.  390. 

"  Such  referees  shall  have  the  same  powers  and  be  subject 
to  the  like  duties  and  obligations,  and  shall  receive  the  same 
compensation  as  referees  appointed  by  the  Supreme  Court  in 
personal  action  pending  therein."  2  E.  S.  45,  §  24 ;  3  E.  S. 
6th  ed.  40,  §  26  ;  2  Edm.  47 ;  1  Fay's  Dig.  380. 

"  The  report  of  the  referees  shall  be  filed  in  the  same  office 
where  the  rule  for  their  appointment  was  entered,  and  shall  be 
conclusive  on  the  rights  of  the  parties  if  not  set  aside  by  the 
court."  2  E.  S.  45,  §  25  ;  3  E.  S.  6th  ed.  40,  §  27 ;  2  Edm.  47 ; 
1  Fay's  Dig.  390. 

The  debtor  may  compel  the  trustees  by  mandamus  to  ap- 
point referees  to  contest  the  validity  of  the  debts  presented  and 
claimed  against  him.  Titus  v.  Kent,  1  How.  Pr.  80 ;  Matter 
of  Belknap,  2  Id.  200. 

The  reference  is  only  authorized  by  the  statute  when  a  con- 
troversy shall  arise  on  the  settlement  of  any  demands  against 
the  debtor,  or  of  debts  due  his  estate.  And,  accordingly,  where 
the  trustees  of  non-resident  debtors  claimed  that  certain  shares 
of  the  capital  stock  of  a  foreign  bank,  which  were  standing 
upon  the  books  of  the  agent  of  the  bank  in  this  State,  in  the 
names  of  the  debtors,  and  which  had  been  assigned  with  the 
consent  of  the  trustees  to  third  persons,  and  by  the  latter  to  the 
trustees,  should  be  transferred  to  them  by  the  agent ;  and  this 
was  refused  by  the  agent,  and  the  trustees  thereupon  procured 
the  appointment  of  referees  to  settle  the  controversy  ;  and  on 
the  hearing  before  the  referees  it  was  objected  that  the  referees 


§  323.]  SET-OFF  IN  CASE   OF  ASSIGNEES.  303 

had  no  jurisdiction  to  determine  the  matter  in  dispute,  and  the 
referees  reported  in  favor  of  the  trustees,  subject  to  the  opinion 
of  the  court.  It  was  held  that  the  referees  had  no  jurisdiction 
of  the  case,  the  matter  in  controversy  not  being  a  debt  within 
the  meaning  of  the  statute ;  and  the  report  of  the  referees  was 
set  aside.     Matter  of  Denny,  2  Hill,  220. 

The  referee,  when  requested,  must  report  the  findings  of 
fact  and  conclusions  of  law  separately.  Matter  of  Harmony 
Fire  &  M.  Ins.  Co.  14  Abb.  Pr.  N.  S.  292,  note. 

The  question  of  the  constitutionality  of  this  provision  for 
a  compulsory  reference  was  raised  but  not  determined,  in  Aus- 
tin V.  Bawdon,  42  iN".  Y.  15.5 ;  rev'g  Matter  of  Austin,  44 
Barb.  434. 

There  is  no  express  provision  of  the  statute  authorizing  the 
entry  of  judgment  upon  the  report  of  the  referees.  But  the 
declaration  that  the  report  shall  be  "  conclusive  on  the  rights  of 
the  parties  if  not  set  aside  by  the  court,"  is  equivalent  to  a 
judgment,  and  the  entry  of  a  judgment  upon  the  report  is  the 
proper  practice.    Austin  v.  Rawdon,  supra. 

§  323.  Set-off  m  case  of  assignees  of  insolvent  debtors 
appointed  under  the  Revised  Statutes. — The  following  are  the 
provisions  of  the  Revised  Statutes  in  reference  to  set-ofif  in  the 
case  of  insolvent  debtors. 

"  Where  mutual  credit  has  been  given  by  any  debtor  (except 
a  debtor  proceeding  under  the  sixth  article  of  this  title)  ,^  and 
any  other  person,  or  mutual  debts  have  subsisted  between  such 
debtor  and  any  other  person,  the  trustees  may  set  off  such 
credits  or' debts,  and  pay  the  proportion  or  receive  the  balance 
due;  but  no  set-off  shall  be  allowed  of  any  claim  or  debt 
which  would  not  have  been  entitled  to  a  dividend,  as  hereinbe- 
fore directed."  2  E.  S.  47,  §  36;  3  E.  S.  6th  ed.  41,  §  41 ;  2 
Edm.  49  ;  Fay's  Dig.  391. 

"  No  set-off  shall  be  allowed  by  such  trustees  of  any  claim 
or  debt  which  shall  have  been  purchased  by  or  transferred  to 
the  person  claiming  its  allowance,  which  could  not  have  been 
set  off  by  him,  according  to  the  provisions  of  this  article,  in  a 

'  Ante,  chap.  VII. 
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suit  brought  by  sucb  trustees."  2  E.  S.  47,  §  37  ;  3  E.  S.  6th 
ed.  41,  §  42  ;  2  Edm.  49  ;  1  Fay's  Dig.  391 ;  and  see  paragraph 
9  section  9,  cited  ante,  §  291  ;  and  see  similar  provision  of 
bankrupt  law.     E.  S.  U.  S.  §  5073. 

The  rules  applicable  to  set-off  in  the  case  of  assignees  of 
insolyent  debtors  under  the  statutory  proceedings  are  therefore 
difEerent  from  those  which  prevail  in  reference  to  set-off  by 
assignees  under  a  general  assignment.  The  statute  provides 
for  the  set-off  of  "  mutual  credits  "  as  well  as  "  mutual  debts," 
under  which  it  has  been  held  that  claims  not  yet  matured  and 
not  liquidated,  although  capable  of  liquidation,  are  within  the 
statute.  Osgood  v.  DSOroot,  36  JST.  Y.  348  ;  Nelson  v.  Ed- 
wards, 40  Barb.  279  ;  Pardo  v.  Osgood,  5  Eobt.  48  ;  Berry  v. 
Brett,  6  Bosw.  627. 

The  receivers  of  insolvent  insurance  companies  are  vested 
by  statute  with  all  the  powers  and  authorities  conferred  by  law 
upon  the  trustees  of  insolvent  debtors  (2  E.  S.  469,  §§  68-74)^ 
and  several  cases  have  arisen  in  which  the  statute  has  been  ap- 
plied to  such  receivers.  Thus,  after  a  general  average  loss  under  a 
marine  insurance  policy,  and  while  the  loss  was  unliquidated,  the 
company  became  bankrupt.  The  receivers  held  a  liquidated  claim 
against  the  insured  on  his  premium  note,  which  matured  earlier 
than  the  claim  against  the  company,  and  which  they  proceeded 
to  enforce.  Held,  that  as  the  two  claims  arose  out  of  the 
same  transaction,  the  insured  was  entitled  to  have  the  loss  set 
off  against  his  obligation  to  the  company.  Osgood  v.  DeOroot, 
36  N.  Y.  348  ;  see  Nelson  v.  Edwards,  40  Barb.  279  ;  Pardo 
V.  Osgood,  5  Eobt.  348  ;  In  re  Olobe  Ins.  Co.  2  Edw.  Ch.  625. 
So,  in  the  case  of  a  receiver  of  a  bank  vested  with 
the  same  powers  as  trustees  of  insolvent  debtors.  Where 
at  the  time  of  the  failure  of  a  bank,  the  bank  was  indebted  to 
a  certain  creditor  in  a  given  sum,  and  the  same  creditor  owed 
the  bank  a  smaller  sum  upon  a  note  not  then  due,  this  was  re- 
garded as  a  case  of  mutual  credit.  Jones  v.  Robinson,  26 
Barb.  310 ;  HolhrooJc  v.  The  Receivers  of  the  Am.  Eire  Ins.  Co.. 
6  Paige,  220. 

§  324.  Compromise  of  claims  by  assignee  of  insolvent 
debtor  appointed  under  Revised  Statutes. — The  trustees  of  an 
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insolvent  debtor  (see  ante,  ^  291),  are  empowered  under  the 
order  of  the  officer  appointing  them,  to  compound  with  any 
person  indebted  to  the  debtor,  and  to  discharge  all  demands 
against  such  person.  In  such  case  the  judicial  officer  must 
have  all  the  facts  of  the  particular  case  before  him,  before  he 
can  make  an  order  that  the  debt  may  be  compounded  and  the 
debtor  discharged,  for  there  is  no  authority  to  make  a  general 
order  that  the  assignee  may  compound  any  claims  against  the 
estate  which  in  his  discretion  he  may  think  proper.  In  re 
Bansam,  Daily  Eeg.  June  13th,  1878,  Daly,  C.  J. 
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SALE  OF  THE  ASSIGNED  PROPERTY. 

§  ©25.  Power  of  sale. — An  assignment  in  trust  to  pay  debts 
necessarily  implies  a  power  of  sale,  though  none  is  given  in 
words.  Ferry  on  Trusts,  §  766  ;  Hill  on  Trustees,  4th  Am.  ed. 
471 ;  see  ante,  §  159. 

A  power  of  sale  can  be  exercised  only  in  the  mode  and  sub- 
ject to  the  qualifications  prescribed  by  the  instrument  creating 
the  power.  The  assignor,  being  the  absolute  owner  of  the 
property,  and  in  no  manner  obliged  to  assign,  may  annex  such 
conditions  and  qualifications  to  the  transfer  as  he  pleases.  If 
he  annex  an  improper  condition  the  court  may  pronounce  the 
assignment  itself  void.  It  cannot  hold  the  transfer  good  and 
disregard  the  condition.     Jessup  v.  Hulse,  21  N.  Y.  168,  170. 

Whatever  discretion  or  authority  the  assignment  confers, 
the  assignee  may  not  only  exercise,  but  he  becomes  bound  by 
the  acceptance  of  the  trust  to  exercise.  See  Mason  v.  Ma/rtin, 
4  Md.  125. 

A  trust  to  sell  will  not  authorize  the  trustee  to  mortgage. 
Bloomer  v.  Waldron,  3  Hill,  361 ;  Waldron  v.  McComb,  1  Hill, 
111;  Russell  v.  jSws^o^^,  36  N.  T.  581 ;  Albany  Ins.  Co.  v. 
Bay,  4  JSr.  Y.  9  ;  Coutant  v.  Lecross,  3  Barb.  133. 

§  326.  Duty  in  regard  to  sale. — The  assignee  is  bound  to 
regard  the  interests  of  the  creditors  in  the  management  of 
the  a£Eairs  of  his  office,  and  as  to  the  manner  of  sale.  Lord 
Eldon  laid  down  the  rule  that  a  trustee  should  bring  the  estate 
to  the  hammer  under  every  possible  advantage  to  his  cestuis  que 
trust.  Downes  v.  Grazebroolc,  3  Mer.  208  ;  Hart  v.  Ten  Eyck, 
2  Johns.  Oh.  62,  110;  FranUin  v.  Osgood,  14  Johns.  527. 

'  If  the  trustees  sell  under  circumstances  of  haste  or  improvi- 
dence, or  if  they  contrive  to  advance  the  interests  of  one  party 
to  the  expense  of  another,  they  will  be  personally  responsible 
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to  the  injured  party  for  the  loss.    Osgood  v.  Franklin,  2  Johns. 
Ch.  27 ;  14  Johns.  527 ;  Quackenhush  v.  Leonard,  9  Paige,  347. 

"  As  the  agent  or  officer  of  the  law,  the  assignee  is  neces- 
sarily invested  with  some  discretionary  power.  He  cannot  sell 
instanter,  but  is  bound  to  exercise  reasonable  care  and  prudence 
in  regard  to  the  time  and  circumstances  of  the  sale.  He  may 
take  time  to  advertise,  and  must,  therefore,  select  the  day  when 
the  sale  is  to  take  place.  If  no  bidders  should  attend  upon  the 
day  appointed,  he  would  have  power,  and  it  would  be  his  duty, 
to  postpone  the  sale  to  another  day.  He  would  be  obliged, 
also,  to  determine  whether  the  property  should  be  sold  in  separ- 
ate parcels,  or  all  in  one  parcel,  and  to  exercise  in  that  and 
other  similar  respects  some  discretion  as  to  the  manner  and  cir- 
cumstances of  the  sale."  Selden,  J.,  in  Jessup  v.  Hulse,  21  N^. 
T.  168. 

It  is  the  duty  of  the  assignee  to  be  present  at  the  sale  and 
control  it,  and  if  the  sale  is  so  conducted  as  to  prevent  fair  com- 
petition, whether  cognizant  of  the  circumstances  or  not,  he  is 
bound  to  make  good  the  loss,  and  should  be  charged  in  the 
settlement  of  his  accounts  with  the  fair  value  of  the  property 
sold,  and  interest  upon  it,  just  as  if  the  money  had  been  re- 
ceived. Harvey's  Adm/r.  v.  Steptoe^s  Admr.  17  Gratt.  289.  A 
trustee  who  sells  at  an  improper  time,  or  without  conforming  to 
the  conditions  of  his  power,  will  be  liable  for  a  deficiency  of 
the  proceeds  of  sale,  though  his  intentions  were  good.  He  will 
be  held  responsible  for  the  highest  value  the  property  can  be 
shown  to  have  had,  and  be  decreed  to  account  for  the  differ- 
ence.   Melick  V.  Voorhies,  24  N.  J.  Eq.  305. 

A  trustee  who  takes  no  active  part  in  the  sale  is  equally 
responsible,  for  he  cannot  delegate  his  powers  to  a  co-trustee. 
Berger  v.  Duff,  4  Johns.  Ch.  368. 

Mere  inadequacy  of  price,  unless  it  is  so  gross  as  to  be  evi- 
dence of  fraud,  is  not  sufficient  to  invalidate  a  sale,  if  the  trans- 
action is  in  good  faith  and  due  diligence  was  used  in  getting 
the  best  possible  price  for  the  property.   Perry  on  Trusts,  §  770. 

§  327.  Time  of  sale. — Assignees  are  bound  to  convert  the 
assigned  property  into  money,  and  distribute  it  among  the  cred- 
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itors  without  any  unreasonable  delay.  Hart  v.  Crane,  Y  Paige, 
37 ;  Meachem  v.  Stearns,  9  Paige,  406  ;  see  ante,  §  209. 

And  it  is  made  the  duty  of  trustees  of  insolvent  debtors, 
appointed  under  the  Revised  Statutes,  to  convert  Ihe  estate, 
real  and  personal,  of  the  debtor  into  money  as  soon  as  possible. 
2  E.  S.  45,  §  26  ;  3  E.  S.  6th  ed.  40,  §  28. 

If  the  assignee  should  unnecessarily  retain  the  property  un- 
sold, and  incur  expense  in  its  custody,  or  the  property  should 
depreciate  by  the  delay,  he  would  undoubtedly  be  responsible 
for  all  loss  occasioned  to  the  estate  thereby. 

§  328.  8ales  on  credit. — An  authority  in  an  assignment  to 
the  assignee  to  sell  on  credit  will  invalidate  the  instrument 
{ante,  §  211),  and  that  which  the  assignment  may  not  lawfully 
provide  and  direct  in  express  terms,  can  find  no  justification 
under  any  implied  authority  derivable  under  it.  Levy's  Ac- 
counting, 1  Abb.  N.  C.  1Y7,  181,  Eobinson,  J.  Hence  an  as- 
signee for  the  benefit  of  creditors  is  not  allowed  to  sell  on  credit 
in  this  State,  without  obtaining  leave  from  the  court  on  apph- 
cation  with  notice  to  the  creditors,  or  without  obtaining  their 
consent.  Burdick  v.  Post,  12  Barb.  184 ;  and  see  cases  cited 
ante,  %  211. 

So  in  reference  to  an  administrator,  if  he  sell  the  estate  of 
his  intestate  on  credit  and  without  security,  he  will  be  charged 
with  the  whole  amount  of  the  purchase-money,  on  the  ground 
that  he  was  guilty  of  negligence  in  parting  with  the  estate 
without  payment  or  security.  Hasbrouok  v.  Ilashvouck,  27  !N". 
T.  182  ;  King  v.  King,  3  Johns.  Ch.  352 ;  Orcutt  v.  Orms,  3 
Paige,  964. 

Trustees  for  sale  must  conform  to  their  powers.  If  they  are 
authorized  by  the  power  to  sell  on  credit,  they  may  sell  upon 
such  credit  as  they  are  authorized  to  give  ;  but  if  the  power  is 
silent  on  the  subject  of  credit,  they  cannot  sell  upon  a  credit. 
WaUron  v.  McComb,  1  Hill,  111 ;  7  Hill,  335 ;  Ives  v.  Daven- 
port, 3  Hill,  373. 

§  329.  Sales  at  retail ;  Continuing  the  assignor's  iusiness. 

— As  has  been  already  stated,  an  express  provision  in  an  assign- 
ment authorizing  the  assignee  to  continue  the  assignor's  business, 
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■will  inralidate  the  assignment  {ante,  §  205).  Dunham  t.  Water- 
man, lY  ]Sr.  Y.  9 ;  rev'g  3  Duer,  166 ;  Benton  v.  Kelly,  49 
Barb.  536. 

lu  the  absence,  therefore,  of  an  express  permission  to  the 
assignee  on  the  part  of  all  those  interested  in  the  estate,  it  is  a 
breach  of  trust  on  the  part  of  the  assignees  to  delay  the  sale  of 
the  property  for  the  purpose  of  retailing  it  out  for  higher  prices. 
Hart  V.  Crane,  7  Paige,  37 ;  Hart  t.  Gedney,  1  Am.  L.  Rep. 
69.  And  in  a  number  of  cases  already  referred  to,  the  circum- 
stance that  the  assignee  permitted  the  assignor,  nominally  as  his 
a.gent,  to  continue  the  business  and  dispose  of  the  goods  at  re- 
tail, was  regarded  as  a  marked  evidence  of  fraud.  See 
Browning  y.  Hart,  6  Barb.  91 ;  Shepherd  v.  Hill,  6  Lans.  387 ; 
Pine  V.  Richert,  21  Barb.  469  ;  Waverly  Bank  v.  Halsey,  57 
Barb.  249 ;  Butler  v.  Stoddard,  7  Paige,  163  ;  affi'd  20  Wend. 
507  ;  Adams  v.  Davidson,  10  IST.  Y.  309.  See  ante,  §§  230, 
■231. 

The  rule  of  law  in  reference  to  sales  of  the  assigned  property 
at  retail  is  very  fully  stated  by  Mr.  Justice  Kobinson,  in  Levy's 
Accounting  (1  Abb.  N.  C.  177, 186).     He  says : 

"  The  idea  that  a  general  assignee  for  the  benefit  of  creditors 
can,  in  the  exercise  of  any  proper  discretion  imposed  upon  him 
by  virtue  of  an  assignment,  proceed  to  conduct  and  carry  on  the 
previous  business  of  the  assignor,  so  long  as  he  pleases  to  do  so, 
•or  to  do  any  act  in  respect  thereto,  except  such  as  tends  to  the 
most  speedy  conversion  of  the  assigned  estate  into  cash,  is  wholly 
untenable.  *  *  *  *  Attempts  to  convert  it  into  cash  by 
carrying  on  the  business  of  the  assignor  at  retail,  involve  the 
responsibility  that  it  should  thereby  (after  deducting  all  ex- 
penses) realize  at  least  as  much  as  if  immediately  sold  by  the 
assignor  by  private  or  public  sale ;  and  that  no  injury  oc- 
curred to  the  creditors  from  any  delay.  "While  the  Jadicious 
efforts  of  an  assignee  for  the  benefit  of  creditors  to  carry 
on  the  business  of  the  assignor,  or  to  convert  the  assigned 
property  into  cash  through  deferred  credits,  by  manufactur- 
ing of  raw  materials,  or  altering  goods  into  such  other  kinds 
of  property  as  might  prove  more  available,  might  be  regard- 
ed as  more  advantageous  than  by  peremptory  sale,  and  be 
held  as  morally  commendable.     Such  efforts  and  experiments 
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are  at  the  risk  of  the  assignee  and  his  sureties,  so  far  as  they 
prove  unprofitable  and  are  not  assented  to  by  the  creditors ;  and 
they  are  legally  unjustifiable  as  against  the  non-concurring  cred- 
itors."    Levy's  Accounting,  1  Abb.  IS'.  C.  17Y,  186,  187. 

The  investment  of  any  of  the  proceeds  of  the  assigned  prop- 
erty in  new  stock  for  the  purposes  of  keeping  up  the  business, 
would  be  a  direct  violation  of  the  duties  of  the  trustee  in  the 
care  of  the  trust  property,  and  would  render  him  liable  for  any 
loss,  and  probably  for  interest  on  the  money  so  invested.  See 
cmte,  §  302,  and  Connah  v.  Sedgwick,  1  Barb.  210  ;  Meachem  v. 
Stemes,  9  Paige,  398. 

For  the  same  reason  the  assignee  has  no  right  to  make  use 
of  the  assigned  property  for  the  purposes  of  making  a  profit  out 
of  it.  Thus,  where  the  assignee  owned  individually  one-fourth 
of  a  steamboat,  and  the  other  three-fourths  belonged  to  the  as- 
signed estate,  and  the  assignee  made  repairs  on  the  boat,  and 
defended  suits  brought  against  her,  and  ran  her  on  joint  ac- 
count, and  she  was  finally- lost  by  fire,  it  was  held  that,  although 
as  owner  of  one-fourth  he  had  a  right  to  run  the  boat,  yet  he 
neglected  his  duty  in  not  selling  the  interest  of  the  estate  in  her 
for  the  best  price  he  could  obtain,  before  any  repairs  or  expen- 
ditures for  running  expenses  were  made.  The  court  allowed 
the  assignee  three-fourths  of  the  expense  of  defending  the  suits 
against  the  vessel,  but  nothing  for  the  expense  for  repairs  and 
running  the  vessel.     Duffy  v.  Duncan,  35  N.  T.  187. 

So  an  assignee  for  the  benefit  of  creditors  has  no  right  to 
employ  clerks  to  sell  a  stock  of  goods  assigned  to  him  at  retail, 
in  the  usual  course  of  business.  Carman  v.  Kelly,  12  Supm.  Ot. 
(5  Hun),  283. 

§  330.  Sales  at  auction. — The  assignee  has  in  general  a  dis- 
cretion to  sell  at  public  or  private  sale,  as  may  appear  to  be  most 
for  the  interest  of  creditors.  Halstead  v.  Oordcm,  34-  Barb.  422. 
See  ante,  §  210.  But  if  he  cannot  make  an  early  and  advan- 
tageous disposition  of  the  property  at  private  sale,  it  is  his  duty 
to  bring  the  property  to  sale  at  auction,  upon  proper  notice. 
Hart  V.  Crane,  7  Paige,  37, 38.  A  provision  in  the  assignment 
restricting  him  to  a  sale  at  auction  was  regarded  as  a  suspicious 
circumstance,  in  "Work  v.  Ellis  (50  Barb.  515). 
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§  331.  Notice  of  sale. — When  the  assignee  cannot  make  an 
advantageous  sale  of  the  property  at  private  sale,  his  proper 
course  is  to  sell  it  at  auction,  giving  the  creditors  reasonable  no- 
tice of  such  sale,  so  that  they  may  attend  and  see  that  it  is  not 
sold  below  its  cash  value.  Mart  v.  Crane,  7  Paige,  37,  38.  In 
addition  to  the  notice  to  ci'editors,  the  assignee  must  give  such 
public  notice  of  the  time  and  place  of  sale,  and  of  the  quantity 
and  character  of  the  property  to  be  sold,  as  the  assignment  may 
prescribe ;  or,  in  the  absence  of  any  direction  in  the  assignment, 
as  will  be  most  lilsely,  in  his  judgment,  to  attract  bidders.  Mc- 
Dermot  v.  Lorrilard,  1  Edw.  Ch.  273.  If  he  sell  without  pub- 
lic notice,  and  without  disclosing  the  nature  of  the  debtor's  in- 
terest and  for  an  inadequate  price,  the  assignee  will  be  person- 
ally liable  for  the  loss  resulting  to  the  creditors.  Hays  v.  Doane, 
1 1  N.  J.  Eq.  84.  What  will  be  a  reasonable  and  proper  notice 
in  any  particular  case,  unless  the  assignment  directs  otherwise, 
must  be  determined  by  the  assignee  in  the  exercise  of  a  proper 
discretion.  Trustees  of  insolvent  debtors  under  the  Eevised 
Statutes  {ante,  §  291)  are  required  to  give  at  least  fourteen  days' 
public  notice  of  the  time  and  place  of  sale,  and  also  to  publish 
the  notice  for  two  weeks  in  a  newspaper  printed  in  the  county 
where  the  sale  is  made,  if  there  be  one. 

§  332.  Disability  of  assignee  to  purchase. — "  The  general 
principle  of  equity,"  says  Vice-chancellor  Sandford,  in  Dickin- 
son V.  Codwise  (1  Sandf.  Ch.  214,  226),  "  which  prohibits  a  pur- 
chase by  parties  placed  in  a  situation  of  trust  or  confidence  with 
respect  to  the  subject  of  the  purchase,  has  been  steadily  and  uni- 
formly enforced,  from  the  time  of  Lord  Keeper  Bridgman,  in 
1670  {Eolt  V.  Holt,  1  Chan.  Cas.  190),  to  the  present  day." 

This  question  was  examined  and  all  the  authorities  collated 
by  Chancellor  Kent  in  the  case  of  Davoue  v.  Fanning  (2  Johns. 
Ch.  252),  and  the  rule  determined  by  that  case,  which  has  since 
continued  the  uniform  rule  in  this  State,  is  that,  if  a  trustee,  or 
person  acting  for  others,  sells  the  trust  estate,  and  becomes  him- 
self interested  in  the  purchase,  the  cestui  que  trust  are  entitled 
as  of  course  to  have  the  purchase  set  aside  and  the  property  re- 
exposed  to  sale  under  the  direction  of  the  court.  A  large  num- 
ber of  cases  may  be  referred  to  as  sustaining  this  general  doc- 
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trine.  Torrey  v.  Bank  of  Orleans,  9  Paige,  649  ;  Van  Epps  v. 
Van  Epps,  Id.  25Y;  Iddings  v.  Bruen,  4  Sandf.  Ch.  223; 
Ackerman  v.  Emott,  i  Barb.  626 ;  Conger  v.  Bing,  11  Id.  356 ; 
Johnson  v.  Bennett,  39  Id.  287 ;  Gallatian  v.  Cunnvngham.,  8 
Cow.  361 ;  Hawley  v.  Cramer,  4  Id.  71Y ;  C^rcew  v.  IFMiiJe;',  1 
John.  Ch.  26 ;  Gardner  v.  Ogfc?^?!,  28  IST.  Y.  327 ;  De  Caters 
V.  De  Chaumont,  3  Paige,  178 ;  Bdbson  v.  Baoey,  3  Sandf. 
Ch.  60  ;  Colburn  v.  Morion,  1  Abb.  Dec.  378  ;  s.  c.  3 
Keyes,  296 ;  5  Abb.  JST.  S.  308 ;  Eulton  v.  Whitney,  66  N. 
T.  548. 

This  principle  is  applicable  to  an  assignee  for  the  benefit  of 
creditors.     Chapin  v.  Weed,  Clarke,  470. 

And  it  makes  no  difEerence  that  the  trustee  acted  from  the 
best  motives,  and  that  the  sale  was  fairly  conducted,  and  that 
the  price  obtained  was  full  and  ample,  the  courts  will  open  and 
order  a  resale  if  the  parties — ^the  oestuis  que  trust — are  not  sat- 
isfied with  it,  and  their  bill  is  filed  within  a  reasonable  time. 
Johnson  v.  Bennett,  39  Barb.  237.  Nor  is  it  inaterial  that  the 
sale  was  made  at  auction  or  by  a  judicial  decree.  Gallatian  v. 
Cunningham,  8  Cow.  361 ;  Davoue  v.  Fanning,  2  Johns.  Ch. 
252. 

What  win  be  deemed  a  reasonable  time  for  creditors  to 
object  will  depend  upon  the  exercise  of  the  discretion  of  the 
court,  taking  all  the  circumstances  of  each  particular  case  into 
consideration.     Hawley  v.  Cramer,  4  Cow.  717. 

Nor  can  the  sale  be  effected  through  a  third  person  who  acts 
for  the  trustee.  Ames  v.  Downing,  1  Bradf.  321.  And  the 
rule  applies  equally  to  a  person  who  stands  in  a  relation  of  con- 
fidence to  the  trustee — he  cannot  become  a  purchaser.  If  he 
does,  he  becomes  chargeable  as  trustee,  and  must  reconvey  or 
account  for  the  value  of  the  property.  Gardner  v.  Ogden,  28 
N.  Y.  327. 

Where  a  trustee  bids  in  the  property  at  the  sale  for  himself, 
the  transaction  is  not  void,  but  voidable  at  the  election  of  the 
cestui  que  trust,  and  the  latter  may,  if  he  choose,  hold  the 
trustee  to  the  consequences  of  his  act.  And  when  there  is  no 
legal  incapacity  in  the '  cestui  que  t/rust,  and  he  has  full  knowl- 
edge of  all  the  facts,  and  is  free  from  undue  influence  arising 
out  of  the  relation  of  the  parties,  a  clear  and  unequivocal  afiirm- 
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ance  of  the  sale  may  conclude  him.  JBoerum  v.  Schenck,  41 
ISr.  T.  182. 

The  rule  applies  equally  to  property  not  included  in  tlie 
trust,  if  it  is  connected  with  the  trust  property  in  such  a  way 
that  its  sale  for  less  than  its  value  will  diminish  the  trust  fund 
{Fulton  V.  Whitney,  66  N.  Y.  548),  and  to  liens  or  securities 
upon  the  trust  estate.  If  he  huys  them  at  a  discount  he  cannot 
turn  the  purchase  to  his  own  advantage.  Green  v.  Winter,  1 
Johns.  Oh.  26 ;  Eoldrige  v.  Gillespie,  2  Id.  30. 

If  the  property  is  purchased  in  the  name  of  a  third  person, 
or  if  the  trustee  has  conveyed  away  the  property  to  a  purchaser 
in  good  faith,  so  that  a  resale  cannot  be  ordered,  the  trustee 
may  be  charged  with  the  value  of  the  property.  Ames  v. 
Downi7ig,  1  Bradf.  321. 

The  fact  that  the  assignment  is  subsequently  set  aside  as 
fraudulent,  does  not  affect  the  duty  or  the  liability  of  assignees 
who  have  made  an  unlawful  purchase  of  the  property  conveyed 
to  them  under  the  assignment,  and  upon  an  accounting  by  the 
assignee  upon  a  decree  declaring  the  assignment  fraudulent  and 
void,  they  must  account  for  the  difference  between  the  sum 
paid  by  them,  and  the  value  of  the  property  purchased.  Col- 
lum  V.  Morton,  3  Keyes,  296 ;  s.  c.  1  Abb.  Dec.  3Y8  ;  5  Abb. 
Pr.  K  S.  308. 

If  there  are  circumstances  under  which  it  becomes  neces- 
sary or  proper  that  the  trustee  should  be  permitted  to  become 
a  bidder,  as  where  he  has  a  personal  interest  which  may  other- 
wise be  sacrificed,  the  court  will  substitute  the  master  or  other 
person  to  conduct  the  sale.  De  Caters  v.  De  Chaumont,  3 
Paige,  1T8. 

§  333.  Sale  of  uncollectible  claims. — Under  the  provisions 
of  the  bankrupt  act,  an  assignee  was  authorized  to  sell,  under 
the  direction  of  the  court,  any  outstanding  claims  which  could 
not  be  collected  by  him  without  unreasonable  or  inconvenient 
delay  or  expense.  E.  S.  U.  S.  §  5064.  So,  by  the  rules  of 
court,  receivers  may  by  leave  of  court  sell  desperate  debts  and 
all  other  doubtful  claims  to  personal  property,  giving  at  least 
ten  days  public  notice  of  the  time  and  place  of  such  sale. 
Eule  84. 
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The  general  assignment  act  makes  no  provision  for  the  dis- 
position of  such. claims,  and  if  no  express  direction  is  contained 
in  the  assignment,  it  seems  that  nnder  the  general  direction  to 
sell,  the  assignee,  for  the  purpose  of  winding  up  the  trust,  may 
sell  such  uncollectible  claims.  He  may  apply  to  the  court  for 
directions  as  to  the  disposition  of  such  claims,  but  as  we  have 
seen  {ante,  §  294),  to  make  the  order  of  the  court  a  protection 
to  the  assignee,  it  must  be  obtained  on  notice  to  those  inter- 
ested in  the  estate. 

§  334.  Sales  in  contravention  of  the  trust. — It  is  provided 
by  the  Eevised  Statutes  (1  R.  S.  Y30,  §  65 ;  2  R.  S.  6th  ed. 
1110,  §  18),  that  "  where  the  trust  shall  be  expressed  in  the 
instrument  creating  the  estate,  every  sale,  conveyance,  or  other 
act  of  the  trustees  in  contravention  of  the  trust  shall  be  abso- 
lutely void."  In  Briggs  v.  Davis  (20  JST.  Y.  15  ;  s.  c.  21  N.  T. 
574),  where  the  assignees  of  land  in  trust  for  the  payment  of 
debts,  reconveyed  to  the  grantor,  reciting  that  the  trusts  had 
been  executed,  and  in  fact,  the  debts  had  not  all  been  paid,  and 
the  debtor  then  mortgaged  the  land  to  one  having  no  actual 
notice  of  the  trust,  it  was  held  that  the  reconveyance  being  in 
contravention  of  the  trust  was  void,  and  that  the  legal  estate 
remained  in  the  trustees.  And  before  the  statute  the  rule  was 
that  a  conveyance  in  breach  of  trust,  and  the  grantees  who 
took  land  with  knowledge  of  the  trust,  became  chargeable  with 
the  trusts.  Shepherd  v.  McEvers,  4  Johns.  Ch.  136  ;  see  Part- 
ridge V.  Havens,  10  Paige,  618 ;  and  see  also  Fitzgerald  v. 
Topping,  48  N.  T.  438 ;  Hussell  v.  Bussell,  36  N.  T.  581. 

§  335.  Conveyance  hy  attorney. — It  has  been  thought  that 
an  assignee  for  the  benefit  of  creditors  might  convey  land  by 
attorney,  though  there  be  no  special  authority  given  in  the  as- 
signment to  delegate  his  power  (Burrill  on  Assignments,  3d  ed. 
§  415),  but  inasmucb  as  the  relation  of  the  assignee  is  one  of 
personal  trust  and  confidence,  it  would  appear  that  in  analogy 
to  the  principles  applicable  to  executors  and  testamentary 
trustees,  the  assignee  could  not  delegate  his  authority.     Berger 
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T.  Duffy,  4  Johns.  Ch.  368  ;    Newton  v.  Bronson,  13  N.  Y. 
587. 

The  assignee  cannot  be  required  to  assume  any  risk  as  to 
the  title  to  the  property.  He  passes  it  over  in  the  same  plight 
in  which  he  received  it,  and  can  be  expected  to  make  no  cove- 
nants, except  against  his  own  acts.     Perry  on  Trusts,  §  Y86. 

§  336.  Trustees  of  insolvent  debtors  appointed  tinder  Re- 
vised Statutes  ;  Biglit  to  sue ;  Penalty  for  concealing  prop- 
erty.— The  trustees  of  insolvent  debtors  are  required  to  give 
notice  to  persons  indebted  to  the  insolvent,  to  render  an  account 
of  the  sums  due,  and  to  pay  over  the  money,  but  "  notwith- 
standing any  such  notice,  the  trustee  may  sue  for  and  recover 
any  property  or  effects  of  the  debtor,  and  any  debts  due  to  him, 
at  any  time  before  t^ie  day  appointed  for  the  delivery  or  pay- 
ment thereof."  2  R.  S.  43,  §  10 ;  3  E.  S.  6th  ed.  38,  §  12  ;  2 
Edm.  44  ;  1  Fay's  Dig.  388. 

"  Every  person  indebted  to  such  debtor,  or  having  the  pos- 
session or  custody  of  any  property  or  thing  in  action  belonging 
to  him,  who  shall  conceal  the  same  and  not  deliver  a  just  and 
true  account  of  such  indebtedness,  or  not  deliver  such  property 
or  thing  in  action  to  the  trustees  or  one  of  them,  by  the  day  for 
that  purpose  appointed,  shall  forfeit  double  the  amount  of  such 
debt,  or  double  the  value  of  such  property  so  concealed,  which 
penalties  may  be  recovered  by  the  trustees."  2  R.  S.  43,  §  11 ; 
3  R  S.  6th  ed.  38,  §  13 ;  2  Edm.  44;  1  Fay's  Dig.  388. 


CHAPTER  XXV. 

LIABILITY   OF  ASSIGNEES. 

§  337.  In  general. — Trustees  are  in  general  accountable  for 
the  discliarge  of  their  duties  under  the  trust  only  to  a  court  of 
equity.  That  court  is  as  solicitous  to  protect  a  faithful,  as  it  is 
to  punish  a  faithless  trustee.  Minuse  v.  Oox,  5  Johns.  Ch.44:l, 
448.  "And  where  trustees  act  in  good  faith  and  with  due 
diligence,  they  receive  the  protection  and  favor  of  the  court, 
and  their  acts  are  regarded  with  the  most  indulgent  considera- 
tion ;  but  when  they  betray  their  trust  or  grossly  violate  their 
duty,  or  when  they  have  been  guilty  of  unreasonable  negli- 
gence, their  acts  are  inspected  with  the  severest  scrutiny,  and 
they  are  dealt  with  according  to  the  rules  of  strict,  if  not  vig- 
orous justice."     Burrill  on  Assignments,  3d  ed.  §  462. 

§  338.  Extent  of  liability. — An  assignee  is  not  bound  to 
accept  the  office,  but  if  he  accept  he  is  bound  to  discharge  its 
duties,  and  he  cannot  escape  liability,  except  by  performance. 

The  measure  of  his  liability  is  the  measure  of  his  duty.  It 
is  not  demanded  of  him  that  he  act  with  all  the  prudence  and 
sagacity  that  might  have  been  used.  FranTdin  v.  Osgood,  14 
Johns.  527.  It  is  enough  if  he  act  upon  the  same  principles 
which  actuate  cautious  and  prudent  men  in  the  transaction  of 
their  own  affairs.  Higgins  v.  Whitson.,  20  Barb.  141 ;  Litch- 
Jield  V.  White,  7  N.  Y.  438  ;  affi'g  3  Sandf .  545  ;  Jacols  v. 
Itemsen,  18  Barb.  549;  Lansing  y.  Lansing,  ^6  Barb.  182; 
s.  c.  31  How.  Pr.  55 ;  1  Abb.  Pr.  N.  S.  280. 

In  regard  to  trust  property  in  the  hands  of  trustees,  all  that 
the  oestuis  gue  trust  can  claim  of  the  trustees  is,  1st.  What  the 
trustees  may  have  received  for  property,  upon  a  fair  sale,  to- 
gether with  what  they  may  have  earned  by  its  use  ;  or  2d.  The 
value  of  the  property  at  the  time  it  came  into  their  hands. 

When  the  trustees  have  not  derived  a  profit  from  the  use 
of  property,  and  the  property  itself  has  been  lost  by  the  fault 
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of  the  trustees,  its  value  at  tlie  time  of  its  loss  is  the  measure 
of  the  liability  of  the  trustees.  Duffy  v.  Duncan,  32  Earb. 
587;  affi'din35  IST.  Y.  187. 

They  will  not  be  chargeable  with  imaginary  values  or  more 
than  they  have  received,  unless  there  is  evidence  of  gross  neg- 
ligence, amounting  to  willful  default.  Osgood  v.  FranMin,  2 
Johns.  Ch.  2. 

Trustees,  acting  with  good  faith,  are  treated  with  liberality 
and  indulgence,  and  if  there  is  no  willful  misconduct  or  fraud 
on  the  part  of  a  trustee,  he  will  not  be  held  responsible  for  a 
loss,  especially  where  he  acts  with  the  advice  of  counsel. 
Thompson  v.  Brown,  4  Johns.  Ch.  619. 

§  339.  Breach  of  trust. — But  when  the  assignee  is  guilty 
of  any  breach  of  trust,  either  by  negligence  in  the  performance 
of  his  duties,  or  by  any  wrongful  act  connected  with  the  ad- 
ministration of  the  trust  estate,  he  will  be  chargeable  with  all 
losses  that  may  result  therefrom,  and  may  be  charged  with 
interest,  whether  any  is  realized  by  him  or  not.  Thus,  if 
trustees  deposit  money  in  bank  to  tiieir  own  credit,  or  mingle 
the  trust  funds  with  their  own  funds  {Duffy  v.  Duncan,  35 
N.  T.  187;  affi'g  32  Barb.  587;  Mumford  v.  Murray,  6 
Johns,  (^h.  1 ;  Bood's  Estate,  1  Tuck.  396  ;  Case  v.  Aleel,  1 
Paige,  393 ;  TJtica  Ins.  Co.  v.  Lynch,  11  Id.  520),  or  if  they 
place  their  papers  and  receipts  in  the  hands  of  their  solicitor 
so  that  he  can  receive  their  money  and  misapply  it  ((rAo«^  v. 
Waller,  9  Beav.  497 ;  Rowland  v.  Witherden,  3  Mac.  &.  G. 
568),  or  if  the  money  is  so  paid  into  bank  that  it  may  be  drawn 
out  upon  the  check  of  one  trustee  and  misapplied  {Clough  v. 
Bond,  3  M.  &.  Or.  490 ;  Clough  v.  Dixon,  8  Sim.  594),  or  if 
they  neglect  to  sell  property  when  it  ought  to  have  been  sold 
{Phillips  V.  Phillips,  Freem.  Ch.  11),  or  suffer  money  to  re- 
main upon  personal  security  {Powell  v.  Evans,  5  Ves.  839 ; 
Tebhs  V.  Carpenter,  1  Mad.  290),  or  upon  an  unauthorized  se- 
curity {Hanoom  v.  Allen,  2  Dick.  498  and  n. ;  Howe  v.  Dart- 
mouth, 7  Yes.  137),  or  if  the  money  is  left  improperly  or  un- 
advisedly in  the  hands  of  a  cotrustee,  so  that  he  has  an  oppor- 
tunity to  misapply  it — all  the  trustees  will  be  responsible  for 
any  loss  that    may  occur    to  the  trust   fund.      Langford  v. 
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Oascoyne,  11  Yes.  333 ;  Shipbrooh  v.  Hinchi'nhrodk,  11  Ves. 
262 ;  16  Yes.  477  ;  Underwood  v.  Stevens,  2  Niir.  712 ;  Hardy 
V.  Metropolitan  Land  Co.  L.  R.  7  Oh.  429  ;  Perry  on  Trusts, 
§444. 

He  is  liable  for  every  loss  sustained  by  reason  of  bis  negli- 
gence, want  of  caution  or  mistake,  as  well  as  for  positive  mis- 
conduct. Thus,  be  is  liable  for  neglecting  to  recover  debts 
assigned  (  Winn  v.  Crosby,  52  How.  Pr.  174;  SoyalVs,  Adm^r, 
V.  MoKenzie,  25  Ala.  363),  for  omitting  to  recover  assigned 
property  from  the  debtor  {Pingree  v.  Comstoch,  18  Pick.  46), 
and  for  permitting  the  debtor  to  retain  possession  of  assigned 
property  and  receive  the  proceeds.  Ha/rrison  v.  Mock,  16 
Ala.  616.  If  through  any  misapprehension  on  the  part  of  the 
trustee,  he  makes  a  payment  to  a  person  not  authorized  to  re- 
ceive it,  he  will  be  held  personally  responsible  for  this  applica- 
tion. Perry  on  Trusts,  2d  ed.  §  927 ;  Neffi  Appeal,  57  Penn. 
St.  91 ;  Miller  v.  Proctor,  20  Ohio  St.  444),  for  the  reason  that 
he  is  not  bound  to  make  such  payment  in  any  case  of  doubt,  ex- 
cept under  the  order  of  the  court. 

If  the  assignee  make  an  unauthorized  sale  of  the  property 
or  purchase  it  himself  (ante,  %  332),  a  resale  may  be  ordered 
when  that  can  be  done  without  prejudice  to  the  rights  of  inno- 
cent persons,  or  he  may  be  charged  with  the  value  of  the  prop- 
erty so  sold.  CoTburn  v.  Morton,  1  Abb.  Dec.  378 ;  s.  o.  1 
Keyes,  296  ;  5  Abb.  Pr.  N.  S.  308. 

And  it  is  a  general  principle  that  a  trustee  is  not  allowed  to 
make  any  profit  out  of  the  trust  fund  for  his  own  benefit. 
Holridge  v.  Oillespie,  2  Johns.  Oh.  30. 

And  if  he  employs  the  trust  funds  in  trade,  whereby  he 
makes  more  than  simple  interest,  he  wiU  be  charged  with  the 
whole  profits,  either  by  making  periodical  rests  and  charging 
him  with  compound  interest,  or  in  such  other  manner  as  will 
best  carry  out  the  principle  of  giving  to  the  cestnjuis  que  ^r-ws^the 
benefit  of  all  profits  made  beyond  the  simple  interest.  TJtica 
Insurance  Co.  v.  Lynch,  11  Pai.  520. 

For  this  reason,  if  he  compromise  claims  against  the  estate 
for  less  than  their  face,  he  can  charge  in  his  account  only  the 
amount  actually  paid,  and  not  the  face  of  the  claim  so  satisfied. 
Lreland  v.  PotUr,  16  Abb.  Pr.  218 ;  s.  c.  25  How.  Pr.  175. 
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§  340.  Liability  for  services. — It  is  undoubtedly  true,  as  a' 
general  rule,  that  where  a  trustee  employs  agents  in  the  execution  l 
of  his  trust,  they  are  to  look  to  him  individually,  and  have  no  lien  / 
upon  the  trust  fund  for  their  compensation.     Noyes  v.  Blake-  j 
TTban,  6  N.  T.  567.     This  principle  has  been  frequently  applied  S 
to  executors  and  administrators.     Austin  v.  Munro,  4:1  N.  Y.  j 
360 ;  Ferrin  v.  Myrick,  41  N.  Y.  315 ;  Bloodgood  v.  Sears,  64  S 
Barb.  71 ;   Mygatt  v.  Wilcox,  45  N.  Y.  306 ;   Bowman  v.  Tall-) 
mati,  2  Robt.  385.     To  this  rule  there  appears  to  be  an  excep- 
tion.    Where  the  trustee  is  without  funds,  and  the  necessity 
arises  for  ex-penditures  in  order  to  protect  the  estate  from  spoli- 
ation, he  may  either  make  them  himself  and  be  allowed  for 
them  in  the  passing  of  his  accounts,  or  may  engage  others  to  do 
it  on  the  credit  of  the  fund,  in  which  case  he  will  bind  the  trust 
property  by  his  contract.     Noyes  v.  Blaheman,  6  IST.  Y.  567, 
680 ;  Randall  v.  Dusenlury,  39  Supr.  Ct.  (J.  &  S.)  174 ;  see 
Chouteau  v.  Suydam,  21  N.  Y.  179.     In  the  case  of  Davis  v. 
Stover  (16  Abb.  Pr.  N.  S.  225),  it  was  held  that  the  reasonable 
value  of  services  actually  rendered  -by  an  agent  upon  the  faith 
of  an  express  agreement  that  the  compensation  is  to  be  paid 
out  of  the  estate  may,  the  necessity  for  their  rendition  being 
conceded,  constitute  an  equitable  set-ofE  to  any  claim  or  demand 
which  the  estate  may  have  against  the  agent. 

But  although  th*  assignee  is  liable  personally  to  those  whom 
he  may  employ  to  assist  him  in  reference  to  the  management  otl^ 
the  affairs  of  the  estate,  yet  he  will  be  allowed  all  such  dis- 
bursements, if  proper  and  justifiable  and  for  the  benefit  of  the  es-  " 
tate,  upon  the  settlement  of  his  accounts.     Mc  Whorter  v.  Ben- 
son, Hopk.  28  ;  see  post,  chap.  XXVIII. 

A  trustee  is  responsible  for  the  faithful  conduct  and  com- 
petency of  all  his  subordinates  and  assistants,  whether  strangers, 
attorneys  or  contractors.  Brown's  Accounting,  16  Abb.  Pr. 
N.  S.  457,  466,  citing  Chambers  v.  Minchin,  7  Yes.  196  ; 
Langford  v.  Oascoyne,  11  Id.  333 ;  Robertson  v.  Armstrong, 
28  Beav.  123. 

§  341.  Iddbility  for  rent. — We  have  already  had  occasion 
to  refer  to  the  cases  in  which  an  assignee  may  reject  onerous 
property  upon  which  he  may  be  required  to  make  payments. 
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(See  ante,  §  304).  It  remains  to  consider  the  instances  in  which 
he  will  be  held  in  law  to  have  accepted  such  property,  and 
thereby  become  liable  to  meet  the  conditions  and  obligations 
with  which  the  property  is  burdened.  Among  these,  that  which 
most  frequently  arises  is  the  obligation  of  the  assignee  to  pay 
rent  of  leasehold  property  held  by  the  assignor. 

As  has  been  pointed  out  in  another  section,  the  assignee  has 
a  right  to  reject  the  lease,  and  thus  escape  the  liability  upon  its 
covenants.  He  will  not  be  presumed  to  have  accepted,  and  to 
have  charged  himself  or  the  assigned  estate  with  the  conditions 
attached  to  it,  unless  the  lease  is  specifically  mentioned  in  the 
assignment,  or  he  has  acted  in  such  a  way  in  respect  to  the  lease- 
hold premises  as  to  show  that  he  has  elected  to  take  the  interest 
which  the  insolvent  lessee  had  in  them.  Journeay  v.  Brachley, 
1  Hilt.  447,  453. 

What  acts  on  the  part  of  the  assignee  will  amount  to  such 
acceptance  has  given  rise  to  much  discussion. 

The  assignee  has  the  right  to  enter  the  demised  premises  for 
the  purpose  of  taking  possession  of  the  assigned  property,  and 
the  fact  that  he  does  so,  and  takes  an  inventory  of  the  property, 
and  removes  the  assigned  goods,  staying  no  longer  than  is  neces- 
sary for  that  purpose,  will  not  render  him  liable  for  the  rent. 
Lewis  V.  Burr,  8  Bosw.  140.  And  the  fact  that  the  assignee 
collects  of  the  sub-tenants  certain  suras  which  were  due  from 
them  really  for  rent  of  the  premises,  but  which  were  inserted 
in  the  schedules  as  due  on  open  account,  does  not  fix  a  liability 
upon  him  for  rent.  Bennistown  v.  Hubbell,  10  Bosw.  155. 
But  where  he  enters  upon  the  premises  and  collects  the  rent 
from  the  sub-tenants,  and  the  entry  is  not  limited  merely  to  the 
purpose  of  taking  possession  of  the  assigned  goods,  he  wUl  be 
held  to  have  accepted  the  lease.  Jones  v.  Hausman,  10  Id. 
168. 

And  if  the  assignee  enter  upon  the  premises,  and  occupy 
them  until  removed  by  summary  proceedings,  and  the  occupa- 
tion is  not  shown  to  have  been  for  the  temporary  purpose  of 
taking  possession  of  and  removing  the  assigned  goods,  he  will 
be  deemed  to  have  accepted  the  lease.  Astor  v.  JLent,  6  Bosw. 
612.  See  Muir  v.  Qlinsman,  cited  in  Journeay  v.  Brachley, 
1  Hilt.  447,  455  ;   Young  v.  Peyser,  3  Bosw.  308. 
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The  assigupe  may  take  a  reasonable  time  to  ascertain  whether 
the  lease  is  valuable  :  he  may  even  offer  it  for  sale  at  auction  as 
an  experiment  without  becoming  liable.  Turner  v.  Richardson, 
1  East,  335 ;  Wheeler  v.  Bramah,  3  Camp.  340 ;  Lindsay  v. 
Lunhert,  12  Moore,  209.  But  if  he  finds  a  purchaser  and  re- 
ceives a  deposit,  and  then  permits  the  sale  to  fall  through,  he 
will  be  liable.  Hastings  v.  Wilson,  Holt,  290.  He  may  go 
himself,  or  place  persons  temporarily  upon  the  premises  to 
take  charge  of  the  goods  of  the  insolvent,  and  dispose  of  them 
there.     How  v.  Kennett,  3  Adol.  &  El.  659. 

But  intermeddling  with  and  assuming  the  management  of 
the  premises  will  amount  to  an  election  to  accept.  Thomas  v. 
Pemberton,  T  Taunt.  206. 

Thus,  in  an  early  case,  where  the  assignees  of  a  bankrupt, 
who  was  lessee  of  a  pasture  land,  being  chosen  on  the  8th  of 
the  month,  allowed  his  cows  to  remain  upon  the  demised  prem- 
ises until  the  10th,  and  ordered  them  to  be  milked  there  it  was 
held  that  they  thereby  became  tenants  to  the  lessor.  Welch  v. 
Myers,  4  Camp.  368. 

And  where  the  assignee  kept  the  bankrupt  in  possession  of 
the  premises,  carrying  on  the  business  for  the  benefit  of  the 
creditors,  and  afterwards  disclaimed  the  lease  by  letter  to  the 
landlord,  it  was  held  that  the  assignee,  notwithstanding  such 
disclaimer,  had  elected  to  accept  the  lease,  and  was  liable  for  the 
rent.  Olarh  v.  Hvmie,  By.  &  M.  20Y.  So  entering  and  taking 
possession  was  held  to  bind  the  assignees,  though  the  bankrupt's 
effects  were  on  the  premises,  and  the  keys  were  given  up  imme- 
diately after  the  effects  were  sold.  Hanson  v.  Stevenson,  1  B. 
&  a/303.     See  also  Hastings  v.  Wilson,  1  Holt  N.  B.  290. 

But  even  where  the  assignee  is  held  by  his  acts  to  have  ac- 
cepted the  lease,  yet,  ih  the  absence  of  an  express  agreement  to 
apportion  the  rent,  he  will  not  be  liable  for  rent  which  became 
payable  before  he  entered.  Thus,  where  the  rent  was  payable 
monthly  in  advance,  and  the  assignee  entered  in  the  middle  of 
the  month,  it  was  held  that  he  was  not  liable  for  any  portion  of 
the  rent  of  the  current  month,  but  only  under  the  covenants  of 
the  lease  for  rent  subsequently  falling  due.  Pihemayer  v. 
Welsh,  Daily  Keg.  April  24,  18T8,  McAdam,  J. 

And  where  there  is  an  outstanding  lease  under  seal,  and  the 
21 
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assignee  is  not  held  as  assignee  of  tlie  lease,  lie  cannot  be 
chargeable  for  use  and  occupation  of  the  premises.  So  long  as 
the  relation  of  landlord  and  tenant  exists  between  the  landlord 
and  the  assignor  under  the  lease,  the  same  relation  cannot  exist 
between  the  assignee  and  the  landlord  in  reference  to  the  same 
premises.  Kiersted  v.  0.  d:  A.  R.  E.  Co.  69  N.  Y.  343.  See 
also  Journeay  v.  BracMey,  1  Hilt.  4A1,  460. 

§  342.  Wlien  cliargedble  with  interest.  — In  an  early  case  it 
was  laid  down  by  Chancellor  Kent,  as  a  general  proposition, 
that  executors  and  all  other  trustees  are  chargeable  with  inter- 
est, if  they  have  made  use  of  the  trust  money  themselves,  or 
have  been  negligent  either  in  not  paying  it  over,  or  in  not 
investing  it  or  loaning  it  so  as  to  render  it  productive.  Duns- 
conib  V.  Dunscomb,  1  Johns.  Ch.  508.  See  also  Manning  v. 
Manning,  1  Id.  527.  And  in  another  case,  where  an  executor 
had  employed  the  trust  money  in  trade  for  his  own  benefit,  he 
held  him  properly  chargeable  with  compound  interest.  Schief- 
fiin  V.  Stewart,  1  Johns.  Ch.  620.  In  a  later  case,  Chancellor 
Walwoi'th  held  a  receiver,  who  had  mingled  the  trust  funds 
with  his  own,  chargeable  with  simple  interest,  although  the 
profits  he  had  made  on  the  trust  fund  were  not  equal  to  simple 
interest.      Utica  Insurance  Co.  v.  Lynch,  11  Paige,  520. 

In  Duffy  V.  Duncan  (32  Barb.  587 ;  afii'd  35  N.  T.  187)  the 
assignees  were  charged  with  interest  at  the  rate  of  seven  per 
cent,  on  moneys  remaining  in  their  hands  after  the  expiration 
of  eighteen  months,  although  the  trustees  testified  that  they 
were  ready  at  all  times  to  have  paid  the  plaintiff.  See  also 
Brown  v.  Ricketts,  4  Johns.  Ch.  303  ;  Tomlinson  v.  Smallwood, 
15  N.  J.  Eq.  286.  As  a  general  rule  executors  and  administra- 
tors are  chargeable  with  interest  after -the  expiration  of  six 
months.  Dunscomh  v.  Dunscomb,  1  Johns.  Ch.  508  ;  Jacot  v. 
Emmet,  11  Paige,  142 ;  Burtis  v.  Dodge,  1  Barb.  Ch.  77. 

But  componnd  interest  will  not  be  charged  except  upon  the 
ground  of  gross  delinquency  or  intentional  violation  of  duty. 
Ackerman  v.  Emott,  4  Barb.  626  ;  Lansing  v.  Lansing,  45  Id. 
182  ;  s,  c.  1  Abb.  Pr.  JST.  S.  280  ;  31  How.  Pr.  55. 

And  unless  there  is  proof  of  ciilpable  neglect,  a  trustee  will 
not  be  charged  with  interest  where  interest  has  not  been  re- 
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ceived.  Minuse  v.  Cox,  5  Johns.  Oh.  44 ;  see  Clark  v.  Craig, 
29  Mich.  398. 

§  343.  Suits  J)y  creditors  against  the  assignee. — The  as- 
signee cannot  be  sued  at  law  by  a  creditor  to  recover  his  pro- 
portionate part  of  the  proceeds  of  the  estate.  Such  an  action 
may  be  maintained  after  a  dividend  has  been  declared,  and  after 
a  refusal  on  the  part  of  the  assignee  to  pay  it.  Peck  v.  Ran- 
dall, 1  Johns.  ]  66  ;  Brown  v.  Buller,  Doug.  407.  So  a  cred- 
itor cannot  maintain  an  action  against  an  assignee  to  recover  for 
a  debt  due  him,  on  the  ground  that  the  assignee  has  been  guilty 
of  a  breach  of  trust  in  neglecting  to  collect  and  apply  in  dis- 
charge of  the  trust  an  amount  due  him  upou  the  sale  of  the 
assigned  property.  Bishop  v.  Houghton,  1  E.  D.  Smith,  566. 
A  covenant  in  the  assignment,  ou  the  part  of  the  assignee,  to 
discharge  the  trusts,  is  not  made  to  individual  creditors  so  as  to 
enable  them  to  bring  an  action  at  law  upon  it.  Heed  v.  Aller- 
ton,  3  Kobt.  551,  562.  The  creditor's  remedy  is  to  compel  an 
accounting  and  determination  of  his  proportionate  share. 

§  344.  Bemedy  against  assignee  for  'breach  of  trust;  Arrest. 

— If  an  assignee  has  been  guilty  of  a  breach  of  trust,  the  proper 
remedy  is  by  a  suit  in  the  names  of  or  for  the  benefit  of  all  the 
parties  beneficially  interested,  to  compel  the  assignee  to  account 
for  and  pay  over  the  funds  in  his  hands,  and  proceed  to  execute 
the  trust ;  or  replace  him  by  a  new  trustee ;  or  to  apply  for  a 
receiver  with  power  to  collect  the  outstanding  debts,  and  apply 
them  as  provided  in  the  assignment;  or  if  the  fund  "has  been 
impaired  by  the  assignee's  neglect,  to  require  him  to  make  good 
the  loss.     Bishop  v.  Houghton,  1  E.  D.  Smith,  566. 

Money  received  by  an  assignee  is  received  not  as  his  own, 
but  in  a  fiduciary  capacity.  Hence,  when  assignees  have  money 
in  their  possession  which  they  refuse  to  apply  proportionately 
to  the  payment  of  a  creditor  who  is  entitled  to  a  share,  there 
'  arises  a  cause  of  action  authorizing  their  arrest,  under  the  Code, 
i.  e.,  for  money  received  by  a  person  in  a  fiduciary  capacity, 
and  upon  a  judgment  in  such  an  action,  execution  against  the 
person  of  the  judgment  debtor  may  be  issued.  The  fact  that 
an  accounting  is  necessary  in  such  an  action,  to  ascertain  the 
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amount  to  wliicli  plaintiff  is  entitled,  affords  no  excuse  for  the 
non-payment  of  the  money,  when  ascertained.  Roberts  v.  Pros- 
ser,  53  N.  T.  260. 

§  345.  Assignees,  when  protected. — Assignees  are  entitled 
to  indemnity  for  all  liabilities  and  expenditures  made  by  them 
in  good  faith  under  an  assignment  which  is  subsequently  set 
aside  by  judicial  decree  {ante,  §  248),  and  where  they  have  paid 
over  money  to  Ixmafide  creditors  of  the  assignor  in  pursuance 
of  the  assignment,  they  will  be  allowed  for  such  payments. 
Wakeman  v.  Orover,  4  Paige,  23,  24  ;  and  see  ante,  §  248,  and 
cases  cited.  So  also,  when  they  have  made  sales  of  the  assigned 
property  in  good  faith,  provision  will  be  made  for  the  ratifica- 
tion of  such  sales.  Ba/rney  v.  Oriffin,  ^  Sandf.  Ch.  652;  aflS'd 
2  N.  T.  365. 

§  346.  IdaMlity  of  co-assignee. — It  was  determined,  as 
early  as  the  case  of  Townley  v.  Sherborne  (Bridg.  35),  that  a 
trustee  was  not  liable  for  the  acts  or  defaults  of  his  co-trustee, 
unless  there  was  some  practice,  fraud  or  evil  dealing  between 
them  to  the  prejudice  of  the  trust.  In  the  same  case  it  was 
decided  that,  if  the  trustees  join  in  signing  a  receipt  for  money, 
they  should  each  be  responsible  for  it ;  but  this  rule  has  been 
qualified,  for  since  all  the  trustees  must  join  in  a  receipt,  while 
any  one  of  the  joint  trustees  may  receive  the  money,  it  would 
be  unjust  to  punish  a  trustee  for  doing  that  which  the  law 
compels  him  to  do.  Hence,  where  a  trustee  joins  in  a  receipt 
merely  for  conformity,  and  without  receiving  any  of  the  money, 
he  will  not  be  answerable  for  the  misapplication  of  the  money 
by  his  co-trustee  who  receives  it.  Monnell  v.  Monnell,  6  Johns. 
Ch.  283  ;  Kip  v.  Denniston,  4  Johns.  23 ;  Banks  v.  Wilkes.  3 
Sandf.  Ch.  99  ;  Perry  on  Trusts,  §  416. 

But  the  receipt  will  be  presumptive  evidence  that  the 
moneys  came  into  the  hands  of  both  trustees,  and  the  burden  is 
upon  the  trustee  who  seeks  to  escape  liability  to  show  that  he 
signed  the  receipt  merely  for  conformity,  and  that,  in  point  of 
fact,  he  received  none  of  the  money.  Monnell  v.  MonneU,  5 
Johns.  Ch.  394 ;  Manahan  v.  Gihhons,  19  Johns.  427. 

"  But  whenever  either  a  trustee  or  an  executor,  by  his  own 
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negligence  or  laches,  suffers  his  co-trustee  or  co-executor  to  re- 
ceive and  waste  the  trust  fund  or  assets  of  the  testator,  when 
he  has  the  means  of  preventing  such  receipt  and  waste  by  tha 
exercise  of  reasonable  care  and  diligence,  then  and  in  such  case 
such  trustee  or  executor  wiU  be  held  personally  responsible  for 
the  loss  occusioned  by  such  receipt  and  waste  of  his  co-trustee 
or  co-executor."  Clark  v.  Clark,  8  Paige,  152;  Mumford  v. 
Murray/,  6  Johns.  Ch.  1 ;  White  v.  Bullock,  20  Barb.  91 ; 
Mesick  V.  Mesick,  7  Barb.  120  ;  Brown's  Accounting,  16  Abb. 
Pr.  ]Sr.  S.  457 ;  Banks  v.  Wilkes,  3  Sandf .  Oh.  99. 

And  where  a  trustee  turns  over  the  fund  to  his  co-trustee, 
he  will  be  answerable  for  the  latter  in  the  same  manner  as  he 
would  have  been  for  a  stranger.  Clark  r.  Clark,  supra; 
Mesick  v.  Mesick,  supra ;  Monndl  v.  Monnell,  5  Johns.  Ch. 
283.  So  a  trustee  who  suffers  funds  to  pass  improperly  into 
the  hands  of  his  co-trustee  is  chargeable  with  any  loss  arising 
from  such  negligence  or  breach  of  trust.  Mumford  v.  Mur- 
ray, 6  Johns.  Ch.  1. 

It  is  the  duty  of  a  trustee  to  protect  the  estate  from  any 
misfeasance  by  his  co-trustee ;  therefore,  when  any  such  in- 
tended purpose  comes  to  his  knowledge,  he  should  seek 
promptly  to  prevent  it  by  injunction,  if  necessary ;  and  when 
the  act  has  already  been  committed,  he  should  take  the  nec- 
■essary  measures  to  compel  the  restitution  of  the  property,  and 
the  application  of  it  to  the  purposes  and  objects  of  the  trust, 
and  a  failure  to  do  this  will  make  him  liable  for  a  breach  of 
his  duty.  Tif .  &  Bui.  on  Trust,  5T3  ;  Mumford  v.  Murray, 
6  Johns.  Ch.  1 ;  Bowman  v.  Rainetaux,  Hoff.  Ch.  150.  And 
a  trustee  may  maintain  an  action  against  his  co-trustee  to  re- 
strain a  violation  of  duty,  and  even  succeed  in  obtaining  his 
removal.  Bartlett  v.  Hatch,  17  Abb.  Pr.  461 ;  see  Wood  v. 
Bfovm,  34  N.  T.  337. 

One  of  two  assignees  cannot  relieve  himself  of  the  responsi- 
bility of  the  trust  by  simply  leaving  the  exclusive  possession 
and  management  of  the  whole  business  to  the  other.  If  he  do 
•so,  he  will  be  responsible  for  the  misconduct  and  violation  of 
duty  of  the  other.     Bowman  v.  Rainetaux,  supra. 


OHAPTEE   XXVI. 

DEATH,  REMOVAL,  RESIGNATION  OR  DISABILITY  OF  ASSIGNEE. 

§  347.  In  general. — Courts  of  equity  have  a  general  juris- 
diction of  trusts  and  trustees,  and,  as  part  of  this  jurisdiction, 
they  have  power  to  remove  and  appoint  trustees.  In  this  State, 
this  power  is  expressly  conferred  by  the  Revised  Statutes,  in 
the  case  of  express  trusts,  upon  the  Supreme  Court  under  the 
provisions  cited  below.  In  addition  to  these  provisions  appli- 
cable to  trustees  generally,  the  general  assignment  act  has  made 
special  provision  for  the  removal  and  death  of  assignees  for 
the  benefit  of  creditors,  and  express  provision  is  also  made  by 
the  Kevised  Statutes  for  the  removal  and  appointment  of 
trustees  of  insolvent  debtors.  It  will  be  convenient,  in  the 
first  place,  to  consider  the  provisions  applicable  to  trustees  gen- 
erally, then  those  which  relate  specifically  to  general  assignees- 
for  the  benefit  of  creditors,  and  lastly  those  which  refer  ex- 
clusively to  trustees  of  insolvent  debtors. 

§  348.  Survivorship. — In  this  State,  everj  estate  vested  in. 
trustees  is  held  by  them  as  joint  tenancy.  1  R.  S.  727,  §  44  ; 
2  E.  S.  6th  ed.  1104,  §  44.  The  rule  is,  as  we  have  already 
seen  (ante,  §  295),  that  the  trust  vests  in  all  the  trustees  as  a- 
unit,  and  they  must  all  act.  Upon  the  death  of  any  one  of  the 
trustees,  the  trust  property  and  the  right  to  act  devolves  upon 
the  survivors.     /Shook  v.  Shook,  19  Barb.  653. 

Upon  the  death  of  the  surviving  trustee,  at  common  law,  a 
trust  in  land,  with  the  legal  title,  devolved  upon  the  heirs  of  the 
trustee ;  but  if  it  were  a  trust  of  personal  property,  it  passed  to- 
the  executor  of  the  trustee,  not  as  assets,  but  the  executor  took  as- 
trustee.  Dias  v.  BrunelVsExW,  24  "Wend.  1.  But  the  Revised 
Statutes  have  changed  this  rule  by  declaring  that  the  trust  shall 
not  descend  to  the  real  or  personal  representatives  of  the  sur- 
viving trustee,  but  shall  be  vested  in  the  Court  of  Chancery 
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(now  Supreme  Court),  to  be  executed  under  its  discretion.     1 
E.  S.  730,  §  68 ;  2  E.  S.  6th.  ed.  1110,  §  81. 

Some  doubt  bas  arisen  as  to  whether  this  provision  is  appli- 
cable to  trusts  of  personal  property.  Thus  Mr.  Justice  Hunt, 
in  Emerson  v.  Bleakley  (2  Abb.  Dec.  22,  27),  says :  "I  under- 
stand the  law  to  be  that  personal  estate  held  in  trust  upon  the 
death  of  the  trustee  descends  to,  and  the  title  vests  in  the  per- 
sonal representatives  of  the  trustee,  and  that  the  provisions  of 
the  statute  giving  the  title  to  a  trustee  to  be  appointed  by  the 
court  apply  to  trusts  in  real  estate  only."  Savage  v.  JBurnham, 
17  ISr.  Y.  561 ;  Kane  v.  Oott,  24  Wend.  641  ;  Bunn  v.  Yaughan, 
1  Abb.  Dec.  253.  But  in  Hawley  v.  Eoss  (7  Paige,  103),  this 
precise  point  appears  to  have  been  before  the  chancellor,  and 
he  there  decided  th^t  personal  property  held  in  trust  did  not 
pass  to  the  personal  representatives,  but  that  it  was  the  duty  of 
those  interested  in  the  trust  to  obtain  the  appointment  of  a  new 
trustee,  and  such  was  the  ruling  in  Curtis  v.  Smith  (60  Barb.  1), 
and  in  Bowman  v.  Eainetaux  (HofE.  Ch.  150),  Yice  Chan. 
Hoffman  assuming  that  the  title  to  the  trust  property  passed  to 
the  administrator,  said :  "  I  think  it  would  be  going  too  far  to 
hold  that  it  is  incumbent  upon  the  administrator  of  an  assignee 
to  assume  the  supervision  of  the  trust  property,  or  to  be  legally 
responsible  for  its  administration.  It  seems  to  me  the  creditors 
or  cestui  que  trust  provided  for  should  see  that  an  active  trustee 
was  appointed.  And  see  the  provisions  of  the  general  assign- 
ment act,  cited  post,  §§  353,  358. 

§  349.  Besignation  and  removal. — In  reference  to  the  re- 
signation and  removal  of  trustees  the  statute  provides  that, 
"  upon  the  petition  of  any  trustee,  the  Supreme  Court  may  ac- 
cept his  resignation  and  discharge  him  from  his  trust,  under 
such  regulations  as  shall  be  established  by  the  court  for  that 
purpose,  and  upon  such  terms  as  the  rights  and  interests  of  the 
persons  interested  in  the  execution  of  the  trust  may  require." 
1  E.  S.  730,  §  69  ;  2  E.  S.  6th  ed.  1111,  §  82. 

"  Upon  the  petition  or  bill  of  any  person  interested  in  the 
execution  of  a  trust,  and  under  such  regulations  as  for  that  pur- 
pose shall  be  established,  the  Supreme  Court  may  remove  any 
trustee  who  shall  have  violated  or  threatened  to  violate  his  trust, 
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or  who  shall  be  insolvent,  or  whose  insolvency  shall  be  appre- 
hended, or  who,  for  any  other  cause,  shall  be  deemed  an  unsuit- 
able person  to  execute  the  trust."  1  R.  S.  730,  §  YO ;  2  E.  S. 
6th  ed.  1111,  §  83. 

"The  Supreme  Court  shall  have  full  power  to  appoint  a  new 
trustee  in  place  of  a  trustee  resigned  or  removed  ;  and  when, 
in  consequence  of  such  resignation  or  removal,  there  shall  be 
no  acting  trustee,  the  court,  in  its  discretion,  may  appoint  new 
trustees,  or  cause  the  trust  to  be  executed  by  one  of  its  officers 
under  its  direction."  1  E.  S.  730,  §  71 ;  2  E.  S.  6th  ed.  1111, 
§84. 

"  The  three  last  sections  shall  extend  only  to  cases  of  express 
trust."     1  E.  S.  730,  §  72  ;  2  E.  S.  6th  ed.  1111,  §  85. 

§  350.  Renunciation. — If  a  trustee  once  accepts  the  office, 
he  cannot,  by  his  sole  action,  be  discharged  from  its  duties. 
Having  once  entered  upon  the  management  of  the  trust,  he 
must  continue  to  perform  its  duties  until  he  is  discharged  in 
one  of  three  ways :  First,  he  may  be  removed  and  discharged, 
and  a  new  trustee  substituted  in  his  place  by  proceedings  be- 
fore a  court  having  jurisdiction  over  the  trust ;  Second,  he  may 
be  discharged  and  a  new  trustee  appointed  by  the  agreement 
and  concurrence  of  all  the  parties  interested  in  the  trust ;  and. 
Third,  he  may  be  discharged  and  a  new  trustee  appointed  in  the 
manner  pointed  out  in  the  instrument  creating  the  trust,  if  it 
makes  any  provision  upon  that  subject. 

The  provisions  of  the  statute  {cmte,  §  349)  in  reference  to  the 
resignation  of  a  trustee  apply  only  to  those  cases  where  the  trustee 
has  become  vested  with  the  estate,  or  has  made  himself  answer- 
able as  trustee  by  accepting  the  trust,  or  by  doing  some  act  in 
his  character  as  trustee ;  if  he  has  renounced  and  not  accepted 
the  trust,  no  judicial  proceeding  is  necessary  to  make  the  renun- 
ciation complete.     Matter  of  Stevenson,  3  Paige,  420. 

But  after  he  has  once  accepted,  he  cannot  renounce  or  dis- 
charge himself  from  liability  by  resignation  without  an  order 
of  the  court  or  the  consent  of  all  the  parties.  Thatcher  v. 
Candee,  3  Abb.  Dec.  387  ;  s.  c.  3  Keyes,  160 ;  Shepherd  v.  Mc- 
Evers,  4  Johns.  Ch.  186  ;  Cruger  v.  Halliday,  11  Paige,  319  ; 
JRidgeley  v.  Johnson,  11  Barb.  527;  DeifendorfY.  Sjpralcer,  10 
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N.  Y.  246  ;  Bowman  v.  Rainetaux,  Hoff.  150.  Nor  will  his 
refusal  or  failure  to  act  empower  the  other  trustees  to  act  with- 
out him.     Brennan  v.  Wilson,  4  Abb.  N.  C.  279. 

Previous  to  the  Revised  Statutes  it  appears  that  the  pro- 
ceeding was  by  bill  in  equity,  upon  notice  to  all  persons  inter- 
ested in  the  trust.  Matter  of  Van  Wyck,  1  Barb.  Ch.  565  ; 
Matter  of  Wadsworth,  2  Id.  381.  When  the  application  is  on 
the  part  of  the  trustee  to  be  allowed  to  resign,  and  for  the 
appointment  of  his  successor,  or  for  the  appointment  of  a  suc- 
cessor on  the  death  of  the  trustee,  it  appears  that  the  applica- 
tion need  not  be  on  notice  to  all  parties,  but  that  the  matter  of 
notice  rests  in  the  discretion  of  the  court.  Matter  of  Edbinson, 
37  JSr.  Y.  261 ;  Reed  v.  Allerton,  3  Eobt.  551.  Although  it  is 
otherwise  when  the  .application  is  for  the  removal  of  a  trustee, 
and  the  passing  and  settling  of  his  accounts.  Matter^  of  Rob- 
inson, supra. 

A  trustee  cannot  resign  as  a  matter  of  course.  He-  must 
show  sufficient  cause.     Craig  v.  Craig,  3  Barb.  Ch.  76,  100. 

And  where  a  trustee  resigns  without  any  reason  other  than 
his  own  wish,  he  will  be  compelled  to  pay  the  costs  of  the  pro- 
ceeding, and  will  be  allowed  no  commissions.  Matter  of  Jones, 
4  Sandf.  Ch.  615, 

Where  one  of  two  or  more  joint  trustees  refuses  to  accept, 
and  executes  a  formal  renunciation  of  the  trust,  he  cannot 
afterwards  accept  and  execute  the  trust  unless  it  be  under  a 
new  appointment  as  trustee.  Matter  of  Van  Schoonhoven,  5 
Paige,  559. 

It  is  not  obligatory  on  the  court  to  appoint  a  new  trustee  in 
the  place  of  a  trustee  who  resigns,  when  there  are  other 
trustees.  It  may  leave  the  other  trustees  to  execute  the  trust 
or  appoint  another  as  may  be  thought  best.  In  the  Matter  of 
Bull,  45  Barb.  334  ;  King  v.  Donnelly,  5  Paige,  47. 

§  351.  Removal  of  assignee  for  misconduct. — A  Court  of 
Chancery  has  general  jurisdiction  of  all  cases  of  trust,  and  had 
the  power  by  its  general  authority,  independent  of  any  statute, 
to  displace  a  trustee  on  good  cause  shown,  and  to  substitute 
another  in  his  stead.  People  v.  Norton,  9  IST.  Y.  177.  It  has 
been  said  that  independent  of  the  statute  this  power  can  be 
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exerised  only  on  a  bill  filed,  and  the  presence  or  consent  of  all 
parties.  Beed  v.  Allerton,  3  Eobt.  551 ;  Matter  of  Van 
Wyck,  1  Barb.  Ch.  565  ;  Matter  of  Wadsworth,  2  Id.  381. 

But  whatever  may  be  the  form  of  procedure,  there  can  be 
no  question  as  to  the  authority  of  the  Supreme  Court  to  re- 
move a  trustee  for  any  misconduct  'which  endangers  the  trust 
property.  Story's  Eq.  §  1289.  And  this  jurisdiction  exists  and 
will  be  equally  enforced  whether  the  instrument  creating  the 
trust  does  or  does  not  contain  a  power  to  appoint  new  trustees. 
Hill  on  T.  191.  The  court  will  adapt  its  relief  to  the  exigen- 
cies of  the  case,  and  having  first  removed  the  trustee  will  then 
proceed  to  supply  the  vacancy,  if  necessary.  Wood  v.  Brovm, 
34  N.  Y.  337. 

A  trustee  may  be  removed  when  he  refuses  to  perform  the 
duties  of  his  trust  {Matter  of  Mechanics'  Bank,  2  Barb.  446) ; 
or  if  he  mingle  the  trust  funds  with  his  own  funds  {Drew  v. 
Oozzens,  7  Eobt.  178),  though  this  may  not  be  enough  if  it  is 
not  alleged  that  the  fund  is  in  danger.  Orphan  Asylum  v. 
McCa/rtee,  1  Hopk.  429. 

So,  an  assignee  may  be  removed  if  he  refuse  to  give  proper 
information  to  the  creditors  in  regard  to  their  rights  or  the 
value  of  the  assets,  or  if  he  suppress  information  in  the  interest 
of  particular  creditors.  In  re  Perkins,  8  N.  B.  R.  56.  So, 
where  the  assignee  refused  the  creditors  access  to  the  debtor's 
books,  and  there  was  other  suspicious  transactions  between  the 
assignor  and  assignee,  this  was  regarded  as  ground  for  the  ap- 
pointment of  a  receiver,  on  an  application  for  his  removal. 
Manning  v.  Stern,  1  Abb.  N.  C.  409. 

So,  when  an  assignee  in  bankruptcy  neglected  to  take 
proper  measures  to  secure  the  bankrupt's  property,  and  had, 
under  the  advice  of  counsel,  refused  to  pay  taxes  on  the  bank- 
rupt's estate  and  allowed  it  to  be  sold,  it  was  regarded  as 
proper  ground  for  his  removal.     7  N.  B.  R.  56. 

And  when  the  assignee  is  guilty  of  a  breach  of  trust,  or 
misconduct  in  the  discharge  of  his  duties.  Exp.  Townshend, 
15  Ves.  470 ;  Exp.  Perryer,  1  M.  D.  &  D.  276  ;  Exp.  Bey- 
nolds,  5  Ves.  707 ;  Exp.  Ashmore,  3  M.  D.  &  D.  461 ;  see  in 
re  8acchi,  6  N.  B.  R.  398 ;  In  re  Perkins,  8  N.  B.  R.  56  ; 
Van  Epps  v.  Van  Epps,  9  JPaige,  237. 
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So  it  appears  that  a  person  who  is  a  non-r,psideiit  of  the 
State,  is  disqualified  and  may  be  removed.  Chamberlain  v. 
Oreenleaf,  4  Abb.  E".  C.  178  ;  Exp.  Gray,  13  Yes.  274. 

The  insolvency  of  the  assignee  has  in  a  number  of  cases 
been  regarded  as  a  sufiicient  disqualification,  Keyes  v.  Brush, 
2  Paige,  811 ;  Haggerty  v.  Pittman,  1  Paige,  298  ;  Heed  v. 
Emery,  8  Id.  417 ;  Connah  v.  Sedgwick,  1  Barb.  210.  And 
the  statute  cited  above  (§  349),  expressly  provides  for  the  re- 
moval of  any  trustee  "  who  shall  be  insolvent,  or  whose  in- 
solvency shall  be  apprehended."  Still  it  is  believed  that  the 
mere  fact  of  insolvency,  unaccompanied  by  other  reasons,  where 
the  assignee  has  given  a  bond  as  required  by  the  act  {ante, 
§  280),  would  not  be  regarded  by  the  court  as  sufficient  ground 
for  removal  (see  ante,  §  149). 

The  common  law  has  made  no  provision  for  the  execution 
of  a  joint  trust  by  one  of  the  trustees,  when  the  co-trustee  be- 
comes incompetent  to  execute  the  trust,  though  still  alive.  In 
such  a  case  the  court  may  remove  the  incompetent  trustee,  and 
the  trust  may  be  executed  either  by  the  remaining  trustee  or 
by  him  and  such  other  person  as  may  be  substituted.  Matter 
of  Wadsworth,  2  Barb.  Ch.  381. 

§  352.  Appointment  of  receiver. — During  the  pendency  of 
the  proceedings  for  the  removal  of  a  trustee,  the  court  may 
appoint  a  receiver  to  take  charge  of  the  trust  property.  Such 
is  the  proper  course  whenever  it  is  shown  that  the  fund  is  in 
danger  by  reason  of  the  insolvency  of  ^he  assignee  {Haggerty 
V.  Pittman,  1  Paige,  298  ;  Connah  v.  Sedgwick,  1  Barb.  210), 
or  when  the  assignee  has  been  guilty  of  any  act  which  i-enders 
it  necessary  that  he  should  be  enjoined  while  the  assigned  es- 
tate requires  to  be  actively  cared  for.  Manning  v.  Stern,  1 
Abb.  N.  0.  409;  Pent  v.  McQueen, -15  How.  Pr.  318. 

§  353.  Removal  under  general  assignment  act. — The  gen- 
eral assignment  act  provides  that  any  person  interested  in  the 
estate  may  apply  for  the  removal  of  the  assignee  if  he  neglect, 
in  case  of  a  failure  on  the  part  of  the  assignor,  to  file  an  inven- 
tory and  schedule  of  the  assigned  estate  within  thirty  days  after 
the  date  of  the  assignment.     {Ante,  §§  27^,  274). 
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The  statute  also  provides  that : 

"  The  county  judge  shall,  in  the  case  provided  in  section 
three  {supra),  and  may  also,  at  any  time,  on  the  petition  of  one 
or  more  creditors,  showing  misconduct  or  incompetency  of  the 
assignee,  or  on  petition  of  the  assignee  himself,  showing  suffi- 
cient reason  therefor,  and  after  due  notice  of  not  less  than  five 
days  to  the  assignor,  assignee,  surety  and  such  other  person  as 
such  judge  may  prescribe,  remove  or  discharge  the  assignee, 
and  appoint  one  or  more  in  his  place,  and  order  an  accounting 
of  the  assignee  so  removed  or  discharged,  and  may  enjoin  such 
assignee  from  interfering  with  the  assignor's  estate,  and  make 
provision  by  order  for  the  safe  custody  of  the  same,  and  en- 
force obedience  to  such  injunction  and  orders  by  attachment ; 
and,  upon  his  discharge  upon  his  own  application,  such  as- 
signee's bond  shall  be  canceled  and  discharged.  The  new 
assignee  shall  give  a  bond  to  be  approved  as  above  required." 
Laws  of  1877,  chap.  466,  §  6. 

Some  of  the  causes  which  have  been  held  sufficient  to  war- 
rant the  removal  of  assignees  and  trustees  have  just  been  re- 
ferred to.     §  361. 

The  failure  of  the  assignee  to  make  and  file  a  bond  for  the 
faithful  discharge  of  his  duties,  as  required  by  the  act,  would 
undoubtedly  furnish  a  sufficient  ground  for  his  removal.  Bar- 
hour  V.  Ever  son,  16  Abb.  Pr.  366  ;  Ha/rd/mann  v.  Bowen,  39 
IST.  Y.  176  ;  Read  v.  Worthington,  9  Bosw.  617 ;  Van  Eein  v. 
JElhus,  15  Supm.  Ct.  (8  Hun),  516.  Indeed,  until  such  bond  is 
filed,  the  assignee  is.  incompetent  to  perform  the  principal 
duties  of  his  trust.     {Ante,  §  283.) 

§  354.  Practice  on  removal  under  the  act. — The  proceed- 
ing for  the  removal  of  an  assignee  under  the  general  assign- 
ment act  is  by  petition  setting  out  the  grounds  and  reasons  for 
which  the  assignee  desires  to  resign,  or  upon  which  creditors 
seek  to  have  him  removed.  There  is  no  authority  under  the  act 
to  remove  the  assignee  on  petition  of  the  assignor.  Matter  of 
Horsfall,  Daily  Reg.  July  9,  1878. 

The  application  must  be  on  notice  of  not  less  than  five 
days  to  the  assignor,  assignee,  surety  and  such  other  person  as 
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the  judge  may  prescribe.     The  question  of  the  parties  and  no- 
tice is  one  left  by  the  statute  to  the  discretion  of  the  court. 

But,  on  the  authority  of  Kobinson's  case  (37  N.  Y.  261),  it 
would  seem  that  when  the  application  is  for  the  removal  of 
the  assignee  and  for  the  passing  and  setthng  his  accounts,  all 
persons  interested  in  the  trust  property  and  estate  should  be 
notified  and  made  parties  to  the  proceeding  in  the  absence  of  an 
excuse  for  the  omission,  and  by  the  11th  section  of  the  act  (Laws  • 
of  1877,  chap.  466,  §  11 ;  ■  see  post,  chap.  XXYIII),  the  county 
court  may  issue  a  citation  for  a  general  accounting  when  an  as- 
signee has  been  removed  and  ordered  to  account  under  the  sec- 
tion cited  above. 

The  court  may  order  a  reference  to  inquire  into  the  facts 
and  circumstances  under  which  the  resignation  is  ordered,  or 
the  removal  sought  (Matter  of  MiUer,  15  Abb.  Pr.  277, 
the  special  provisions  of  the  order  in  an  analogous  proceeding, 
are  given  in  this  case),  and  to  state  the  account  of  the  retiring 
assignee,  so  that  upon  the  coming  in  of  the  report  the  court  may 
make  an  order  removing  the  assignee,  appointing  his  successor 
and  directing  the  payment  of  the  amount  due  from  the  retir- 
ing assignee.  If  there  is  danger  of  a  loss  to  the  estate  pend- 
ing such  proceeding,  the  court  has  power  to  issue  an  injunction 
and  appoint  a  custodian  or  receiver  of  the  assigned  property. 

§  355.  Continuance  of  proceedings  on  death  of  assignee. — 
"  In  case  an  assignee  shall  die  during  the  pendency  of  any  pro- 
ceeding under  this  act,  or  at  any  time  subsequent  to  the  filing  of 
any  bond  required  herein,  his  personal  representative  or  succes- 
sor in  oflSce,  or  both,  may  be  brought  in  and  substituted  in  such 
proceeding  on  such  notice  (of  not  less  than  eight  days),  as  the 
county  judge  may  direct  to  be  given  ;  and  any  decree  made 
thereafter  shall  bind  the  parties  thus  substituted  as  well  as  the 
property  of  such  deceased  assignee,  provided,  however,  that  if 
such  assignee  die  subsequent  to  the  filing  of  his  bond  and  before 
any  proceedings  may  have  been  had  thereunder,  then  the  surety 
on  such  bond  may  apply  to  the  county  judge  for  an  accounting, 
who  may,  on  such  terms  as  to  him  seem  just  and  proper,  ap- 
point another  assignee  and  release  such  surety."  Laws  of  1877, 
chap.  466,  §  10. 

Compare  Laws  of  1872,  chap.  838.     A  similar  provision  in 
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tlie  act  of  1872  (supra),  was  held  to  operate  retroactively,  en- 
abling a  party  to  revive  a  proceeding  for  an  accounting  when 
the  assignee  had  died  previously  to  the  enactment.  See  the 
MatUr  of  Orove,  64  Barb.  526. 

If  the  court  have  jurisdiction  of  the  subject-matter,  mere 
irregularity  in  the  proceedings,  or  in  the  appointment,  will  not 
make  it  void  in  a  collateral  proceeding ;  nor  can  the  regularity 
of  the  appointment  be  inquired  into  in  a  collateral  proceeding. 
People  Y.  Norton,  9  N.  Y.  176  ;  Curtis  v.  Smith,  60  Barb.  9  ; 
Howard  v.  Waters,  19  How.  529. 

§  356.  Trustees  of  insolvent  debtors  appointed  under  Ee- 
vised  Statutes  ;  Removal  from  State. — "  Whenever  any  as- 
signee or  trustee  appointed  under  any  authority  conferred  by 
any  of  the  provisions  of  title  one,  chapter  five,  and  part  two  of 
the  Revised  Statutes,  or  of  any  previous  statute  relating  to  in- 
solvent or  imprisoned  debtors,  shall  have  removed  from,  and 
shall  have  continued  to  reside  out  of  this  State  for  one  year,  or 
shall  hereafter  remove  from  and  continue  to  reside  out  of  the 
State  for  one  year,  it  shall  be  lawful  for  the  officer  who  orig- 
inally appointed  such  an  assignee  or  trustee,  or  in  case  of  his 
absence,  death,  or  removal,  his  successor  in  office,  or  any  other 
officer  residing  in  the  county  where  such  assignee  or  trustee  was 
resident,  who  by  law  would  originally  have  been  authorized  and 
empowered  to  make  an  appointment  of  such  assignee  or  trustee, 
after  giving  notice  and  an  opportunity  to  the  creditors  to  pro- 
pose proper  persons,  to  appoint  another  person  in  the  place  of 
such  assignee  or  trustee  so  removed,  or  to  be  removed  as  afore- 
said." Laws,  1846,  ch.  158,  §  1 ;  3  E.  S.  6th  ed.  36,  §  5;  1 
Fay's  Dig.  394. 

"  The  assignee  or  trustee  appointed  in  the  place  of  the  as- 
signee or  trustee  so  removed,  or  to  remove  as  aforesaid,  shall 
in  all  respects  have  the  like  powers  and  authority,  and  be  sub- 
ject to  the  same  control,  obligations,  and  responsibilities  as  the 
assignee  or  trustee  originally  appointed  ;  and  the  appointment 
of  an  assignee  or  trustee  under  the  provisions  of  this  act  shall 
be  certified  and  recorded  as  the  original  appointment  was  re- 
quired to  be  recorded."  Laws,  1846,  chap.  158,  §  2  ;  3  R.  S.  6th 
ed.  36,  §  6  ;  1  Fay's  Dig.  394. 
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§  357.  Trustees  of  insolvent  debtors  ;  Eemoval  of. — "  Such 
trustees  shall  be  subject  to  the  order  of  the  Supi^me  Court  and 
of  the  county  court  of  the  county  in  which  they  were  appointed, 
upon  the  application  of  any  creditor  or  of  any  debtor  in  respect 
to  whom  they  were  appointed,  in  relation  to  the  execution  of 
any  of  the  powers  and  duties  confided  to  them ;  and  they  may 
be  removed  by  the  Supreme  Court  for  cause  shown."  2  E.  S. 
49,  §  46  ;  3  E.  S.  6th  ed.  43,  §  51 ;  2  Edm.  50  ;  1  Fay's  Dig. 
392. 

"  Whenever  any  trustee  shall  be  removed,  or  shall  die  or  be- 
come incapacitated  to  perform  his  duties,  the  officer  who  orig- 
inally appointed  such  trustee,  or  in  his  absence,  death,  or  removal, 
any  other  officer  residing  in  the  county  where  such  trustee  was 
resident  who  by  law  would  have  been  empowered  to  make  such 
appointment,  after  giving  notice  and  an  opportunity  to  the  cred- 
itors to  propose  proper  persons,  may  appoint  another  in  the 
place  of  such  trustee,  who  shall  in  all  respects  have  the  like 
powers  and  authority,  and  be  subject  to  the  same  control,  obli- 
gations, and  responsibilities  ;  and  the  said  appointment  shall  be 
certified  and  recorded  as  the  original  appointment  was  required 
to  be  recorded."  2  E.  S.  49,  §  48 ;  3  E.  S.  6th  ed.  43,  §  53 ;  2 
Edm.  51 ;  1  Fay's  Dig.  392. 

"  Whenever,  by  reason  of  the  death  of  all  the  assignees  of 
an  insolvent  debtor,  appointed  under  any  of  the  insolvent  laws 
of  this  State,  which  were  in  force  previous  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  thirty,  there  shall  be 
no  person  to  represent  such  insolvent  estate,  the  officer  who 
originally  appointed  the  assignee,  or  in  case  of  his  absence, 
death  or  removal,  any  other  officer  residing  in  the  county  in 
which  the  original  appointment  was  made,  who  by  law  would 
have  been  empowered  to  make  the  same,  shall,  upon  the  writ- 
ten application  of  a  majority  of  the  petitioning  creditors  or 
their  representatives,  appoint  such  person  as  they  shall  recom- 
mend, in  the  place  of  such  deceased  assignee  or  assignees,  who 
shall  in  all  respects  have  the  like  power  and  authority,  and  be 
subject  to  the  same  control,  obligations  and  responsibilities." 
Laws  of  1830,  chap.  258,  §  1  ;  3  E.  S.  6th  ed.  45,  §  1 ;  4  Edm. 
464. 
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§  358.  Trustees  of  insolvent  debtors  ;  Benunciation,  and 
proceedings  thereon. — "  Any  trustee  appointed  pursuant  to  the 
provisions  of  this  title,  who  shall  be  desirous  of  renouncing  the 
trust  vested  in  him,  may  apply  to  the  officer  or  court  from 
whom  his  appointment  was  received,  for  an  order  to  all  persons, 
interested,  to  show  cause  why  such  renunciation  should  not  be 
accepted."  2  E.  S.  49,  §  49 ;  3  K.  S.  6th  ed.  43,  §  54 ;  2  Edm. 
51 ;  1  Fay's  Dig.  392. 

"  If  the  officer  who  made  the  appointment  shall  not  then  be 
in  office,  such  application  may  be  made  to  a  justice  of  the  Su- 
preme Court,  or  the  county  judge  of  the  county  residing  in  the 
same  county  where  the  appointment  of  such  assignee  was  made." 
2  K  S.  50,  §  50  ;  3  E.  S.  6th  ed.  43,  §  55  ;  2  Edm.  51 ;  1  Fay's 
Dig.  393. 

"  Such  application  shall  be  accompanied  by  a  fuU,  true,  and 
just  account  of  all  the  transactions  of  such  trustee  in  that  char- 
acter, and  particularly  of  the  property,  moneys,  and  effects  re- 
ceived by  him  ;  of  all  payments  made,  whether  to  creditors  or 
otherwise,  and  of  the  remaining  effects  and  estate  of  the  debtor, 
in  respect  to  whom  or  whose  estate  he  was  appointed  trustee 
within  his  knowledge,  and  the  situation  of  the  same."  2  E.  S. 
50,  §  51 ;  3  E.  S.  6th  ed.  43,  §  56  ;  2  Edm.  51 ;  1  Fay's  Dig. 
393. 

"  To  such  an  account  shall  be  annexed  the  affidavit  of  the 
trustee  that  the  said  account  is  in  all  respects  just  and  true,  ac- 
cording to  the  best  of  his  knowledge  and  belief.  Which  affida- 
vit shall  be  subscribed  and  sworn  to  before  the  officer  or  court 
to  whom  the  application  is  made,  and  shall  be  certified  by  him, 
or  by  the  clerk  of  the  court."  2  E.  S.  50,  §  52;  3  E.  S.  6th  ed. 
43,  §  57;  2  Edm.  51 ;  1  Fay's  Dig.  393. 

"  Such  officer  or  court  shall  thereupon  grant  an  order 
directing  notice  to  be  given  to  all  persons  interested  in  the 
estate  of  the  debtor,  in  respect  to  whom  or  whose  estate  such 
trustee  was  appointed,  to  show  cause  on  a  day,  or  at  a  term,  and 
at  a  place  therein  specified,  why  he  should  not  be  permitted  to 
renounce  his  appointment."  2  E.  S.  50,  §  53 ;  3  E.  S.  6th  ed. 
43,  §  58 ;  2  Edm.  51 ;  1  Fay's  Dig.  393. 

"  Such  notice  shall  be  published  once  in  each  week,  for  six 
weeks  successively,  in  the  State  paper,  and  in  such  other  news- 
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papers  as  sucli  officer  or  court  shall  direct."     2  E.  S.  50,  §  54;  3 
E.  S.  6th  ed.  U,  §  59 ;  2  Edm.  51 ;  1  Fay's  Dig.  393. 

"  On  the  day  appointed  for  such  hearing,  and  on  such  other 
days  as  shall  from  time  to  time  be  appointed,  if  it  shall  appear 
that  the  notice  was  duly  published,  the  officer  or  court  shall 
proceed  to  hear  the  proofs  and  allegations  of  the  parties."  2  E. 
S.  50,  §  55  ;  3  E.  S.  6th  ed.  44,  §  60  ;  2  Edm.  52  ;  1  Fay's  Dig. 
393. 

"  If  it  shall  appear  that  the  proceeding  of  such  trustee  in 
relation  to  his  trust  have  been  fair  and  honest,  and  particularly 
in  the  collection  of  the  property  and  debts  vested  in  him,  and 
if  such  court  or  officer  be  satisfied  that  for  any  reason  it  is  inex- 
pedient for  such  trustee  to  continue  in  the  execution  of  the 
duties  of  his  appointment,  and  that  such  duties  can  be  executed 
by  another  trustee  without  injury  to  the  estate  of  the  debtor  or 
to  the  creditors,  and  if  no  good  cause  to  the  contrary  appear, 
such  officer  or  court  shall  grant  an  order  allowing  such  trustee 
to  renounce  his  appointment  and  to  assign  the  property  and 
effects  of  the  debtor."  2  E.  S.  50,  §  56 ;  3  E.  S.  6th  ed.  44,  §  61 ; 
2  Edm.  52 ;  1  Fay's  Dig.  393. 

"  Such  an  assignment  shall  be  executed  by  such  trustee  to 
such  person  or  persons  as  the  court  or  officer  shall  appoint  for 
that  purpose,  and  in  the  appointment  such  persons  as  shall  have 
been  named  to  be  assignees  by  the  creditors  of  such  debtor,  or 
by  the  major  part  of  them,  shall  be  preferred,  if  approved  by 
such  court  or  officer."  2  E.  S.  51,  §  57 ;  3  E.  S.  6th  ed.  44,  §  62 ; 
2  Edm.  62 ;  1  Fay's  Dig.  393. 

"  Such  an  assignment  shall  transfer  to  the  persons  to  whom 
it  shall  be  made  all  the  remaining  estate  and  effects  vested  in  the 
trustee  so  renouncing,  and  such  new  assignee  shall  have  the  same 
powers,  be  subject  to  the  same  duties,  and  be  entitled  to  the 
same  compensation  as  the  original  trustee,  in  his  name,  or  in 
that  of  such  new  assignee."  2  E.  S.  51,  §  58  ;  3  E.  S.  6th  ed. 
44,  §  63  ;   2  Edm.  52;    1  Fay's  Dig.  393. 

"  Upon  producing  to  the  officer  or  court  allowing  such  as- 
signment the  certificate  of  the  assignee,  duly  proved  by  the 
oath  of  a  subscribing  witness  that  such  assignment  has  been 
duly  made,  and  all  the  property  capable  of  delivery  belonging 
to  such  debtor,  together  with  all  the  books,  vouchers,  and  docu- 
22 
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ments  relating  to  the  estate  of  such  debtor  has  been  duly  deliv- 
ered, and  also  a  certificate  of  the  county  clerk  that  such  an 
assignment  has  been  recorded,  such  officer  or  court  shall  grant 
to  the  trustee  so  applying  an  order  that  he  be  discharged  from 
his  trust."  2  K.'S.  51,  §  59 ;  3  E.  S.  6th  ed.  44,  §  64 ;  2  Edm. 
52 ;  1  Fay's  Dig.  393. 

"  Upon  such  order  being  granted,  such  trustee  shall  be  dis- 
charged from  the  trust  reposed  in  him,  and  his  power  and  au- 
thority shall  thereupon  cease ;  but  he  shall  notwithstanding 
remain  subject  to  any  liability  he  may  have  incurred  at  any  time 
previous  to  the  granting  of  such  order  in  the  management  of 
his  trust."  2  E.  S.  61,  §  60  ;  3  E.  S.  6th  ed.  44,  §  65  ;  2  Edm. 
52  ;  1  Fay's  Dig.  393. 

"  Such  new  assignment,  upon  being  duly  proved  or  acknowl- 
edged, shaU  be  recorded  in  the  office  of  the  clerk  of  the  county 
where  such  order  was  granted  ;  and  the  petition  of  the  trustee, 
the  affidavit,  and  proceedings  thereupon,  with  the  certificate  of 
the  new  assignee,  shall  be  filed  in  the  same  office  where  the 
original  papers  and  proceedings  in  respect  to  such  debtor  were 
filed."  2  E.  S.  51,  §  61 ;  3  E.  S.  6th  ed.  44,  §  66  ;  2  Edm.  52 ; 
1  Fay's  Dig.  394. 

"  The  erpense  of  all  proceedings  in  effecting  such  renuncia- 
tion and  assignment  shall  be  paid  by  the  trustee  making  the  ap- 
phcation."  2  E.  S.  51,  §  62 ;  3  E.  S.  6th  ed.  44,  §  67  ;  2  Edm. 
63  ;  1  Fay's  Dig.  393. 


CHAPTER  XXVII. 

NOTICE  TO  CREDITORS.    PROOF  OF  CLAIMS. 

§  359.  AsGertaining  debts  to  he  paid, — A  general  assign- 
ment for  the  benefit  of  creditors  differs  materially  from  an 
assignment  under  the  insolvent  or  bankrupt  law  as  to  the  per- 
sons having  the  right  to  claim  under  the  assignment.  In  the 
latter  case,  only  those  creditors  whose  debts  are  provable  under 
the  terms  of  the  statute  can  share  in  the  distribution  of  the  es- 
tate, and  every  creditor  who  comes  in  to  prove  his  debt  under 
such  an  assignment  must  be  prepared  to  prove  it  in  the  manner 
pointed  out  by  the  statute.  A  general  assignment  for  the 
benefit  of  creditors  by  its  own  terms  devotes  the  debtor's  prop- 
erty to  the  payment  of  some  or  all  of  the  assignor's  debts,  and 
the  debts  provided  for  may  be  specified  in  the  instrument 
itself,  or  they  may  be  left  to  be  otherwise  determined.  When 
the  assignment  provides  for  the  payment  of  specific  debts, 
neither  the  assignee  nor  any  creditor  claiming  under  the  assign- 
ment can  dispute  their  validity.  Praii  v.  Adams,  Y  Paige, 
615  ;  Jewett  v.  Woodward,  1  Edw.  Ch.  195  ;  Green  v.  Morse,  4 
Barb.  332;  Maynard  v.  Mayna/rd,  4  Edw.  Ch.  711.  The 
question  is  one  of  intent,  to  be  gathered  from  a  fair  construc- 
tion of  the  deed  of  assignment.  If  the  assignee  is  directed  to 
pay  certain  persons  upon  certain  specified  amounts,  either  with 
priorities  or  proportionally,  the  assignee  who  accepts  the  trust, 
and  all  the  creditors  who  come  in  and  share  under  it,  are  bound 
by  the  provisions  of  the  deed  and  cannot  dispute  them.  This 
proposition,  which  rests  on  the  doctrine  of  election,  that  he  who 
accepts  a  benefit  under  an  instrument  cannot  dispute  the  valid- 
ity of  its  provisions  is  abundantly  sustained  by  the  authorities 
cited  above,  and  also  by  the  following  cases  in  other  States. 
Adlum  V.  Ya/rd,  1  Rawle,  163  ;  Outzweiler  v.  Lackman,  23  Mo. 
168 ;  Burrows  v.  Alter,  7  Mo.  424 ;  Zanahan  v.  Latrobe,  Y  Md. 
268  ;   Lerry  v.  Biheau,  2  Minn.  293 ;    Scott  v.  Edes,  3  Minn. 
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387  ;  Geissey.  JSeall,  3  Wis.  391 ;  Moule  v.  Buchanan,  11  G.  &- 
J.  314 ;  Swamson  v.  TurJcington,  7  Heisk.  (Tenn.),  612 ;  Irwin  v. 
Tahi,  17  S.  &  K.  422  ;  Bushy  v.  Finn,  1  Ohio  St.'  409.  The 
Maryland  cases  are  the  other  way.  Mackintosh  v.  Ccmnor,  33 
Md.  598  ;  8tarr  v.  Dugan,  22  Md.  58  ;  Sixth  Ward  Bank  v. 
Wilsmi,  41  Id.  506.  If  the  claims  so  provided  for  are  ficti- 
tious or  fraudulent  or  such  as  for  any  reason  ought  not  to  be 
paid,  that  wiU  be  a  ground  for  setting  the  assignment  aside  as 
fraudulent  and  void,  but  it  will  not  furnish  a  ground  upon 
which  a  creditor  claiming  under  the  assignment  as  a  valid  in- 
strument can  dispute  the  claim  of  another  creditor  provided 
for  in  the  same  manner  in  the  sarr^  instrument.  Pratt  v. 
Adams,  7  Paige,  615,  641 ;    Green  v.  Morse,  4  Barb.  332,  342. 

But  there  is  a  wide  difference  between  a  case  where  the  as- 
signor directs  a  specific  debt  to  be  paid,  and  where  he  assigns 
generally  for  the  benefit  of  creditors.  Green  v.  Morse,  4  Barb. 
332,  342.  In  the  latter  case  the  assignees  are  bound  to  pay 
only  such  debts  as  the  assignor  was  legally  liable  to  pay  at  the 
date  of  the  assignment,  and  as  to  such  debts,  the  law  may  and 
does  provide  the  method  of  their  ascertainment.  Thus,  when 
the  terms  of  the  assignment  were  to  pay  "  the  debts  due  or  to 
grow  due  from  the  assignor,  or  for  which  he  is  liable,  to  the 
following  persons,"  and  then  followed  a  specification  of  cred- 
itors and  the  debts  due  them,  in  which  the  debt  of  one  creditor 
was  set  down  at  an  amoimt  more  than  was  justly  due ;  it  was 
held  that  the  requirement  was  to  pay  only  the  amount  for 
which  the  assignor  was  liable,  and  that  the  assignees  might  re- 
quire proof  as  to  the  amount,  and  it  was  their  duty  to  do  so  if 
they  believed  the  amounts  were  not  correctly  stated  in  the  as- 
signment.    Kavanagh  v.  Beckwith,  44  Barb.  192. 

And  when  the  assignment  is  made  generally  for  the  payment 
of  the  assignor's  debts  and  liabilities,  either  the  assignee  or  any 
creditor  may  dispute  the  validity  of  a  claim  presented  by  a 
creditor. 

§  360.  Notice  to  ^creditors  to  'present  claims — The  general 
.  assignment  -act  has  p^vided  a  method  for  ascertaining  the  cred- 
itors entitled  to  sBaPfe  ij^he  distribution  of  the  estate.     It  pro- 
vides that  "the  county  judge  maiy,  upon  the  petition  of  the 
assignee,  authorize  him  to  advertise  for  creditors  to  present  to 
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him  their  claims,  with  the  vouchers  therefor,  duly  verified, 
■on  or  before  a  day  to  be  specified  in  such  advertisement, 
not  less  than  thirty  days  from  the  last  publication  thereof, 
which  advertisement  or  notice  shall  be  published  in  two  news- 
papers, to  be  designated  by  the  county  judge,  as  most  likely  to 
give  notice  to  the  persons  to  be  served,  not  less  than  once  a 
week  for  six  successive  weeks,  and  if  it  appears  that  any  of 
such  creditors  reside  out  of  the  State,  then  in  like  manner  in 
the  State  paper."  Laws  of  1877,  chap.  466,  §  i ;  see  Laws  of 
1874,  chap.  600,  §  1. 

A  similar  provision  in  reference  to  executors  and  administra- 
tors (2  E.  S.  88,  §  34;  3  E.  S.  6th  ed.  96,  §  45),  furnishes  all 
the  authorities  which  are  of  any  assistance  in  the  construction 
■of  this  section. 

The  order  will  be  granted  ex  parte.  The  petition  or  affi- 
davit upon  which  it  is  obtained  should  state  facts  enough  to  en- 
able the  judge  to  designate  the  newspapers  "  most  likely  to 
give  notice  to  the  creditors,"  and  it  should  also  be  made  to  ap- 
pear whether  any  of  the  creditors  reside  out  of  the  State.  If 
any  of  the  creditors  do  reside  out  of  the  State,  the  notice  should, 
as  it  appears,  be  published  in  three  newspapers,  to  wit,  the 
State  paper  and  two  newspapers  designated  by  the  judge. 

The  place  where  claims  are  to  be  presented  may  be  named 
by  the  executor,  and  need  not  be  his  actual  residence  or  place 
of  business.  Hoyt  v.  Bonnett,  58  Barb.  529  ;  contra,  Murray 
V.  Smith,  9  Bosw.  689.  But  the  notice  must  require  present- 
ment to  be  made  to  the  executor  himself,  and  not  to  his  attor- 
ney. Hardy  v.  Ames,  47  Barb.  413.  All  the  requirements  of 
the  statute  must  be  strictly  complied  with.  Broderick  v.  Smith, 
3  Lans.  26.  Contingent  liabilities  may  be  presented.  Hoyt  v. 
Bonnett,  50  N.'  Y.  538.  The  claim  may  be  presented  to  an  ex- 
ecutor by  letter  or  any  other  way  which  deals  fairly  with  him 
and  the  interests  which  he  represents,  and  the  creditor  is  not 
bound  to  exhibit  the  evidence  of  his  claim  or  make  oath  of  the 
justice  thereof,  unless  required  to  do  so  by  the  executor. 
Oansevoort  v.  Nelson,  6  Hill,  389.  And  the  claim  need  not  be 
presented  to  each  of  two  executors.  Oenet  v.  Binsse,  3  Daly, 
239.  When  the  claim  has  been  presented  before  notice,  it  need 
mot  be  repeated.     Johnson  v.  Corhett,  11  Paige,  265. 
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§  361.  Effect  of  presenting  cimms  and  omitting  to  presents 

— The  fact  that  a  creditor  presents  his  claim  to  the  assignee 
entitles  him  to  notice  of  all  proceedings  of  which  creditors  are 
entitled  to  notice,  but  the  claims  so  presented  do  not  necessarily 
furnish  the  basis  of  distribution  of  the  estate.  Before  a  distri- 
bution is  ordered,  the  court  may  require  the  creditors  to  make 
proof  of  their  claims,  and  this  is  generally  done  under  an  order 
of  reference  on  an  accounting.     See  post,  chap.  XXVIII. 

A  failure  to  present  his  claim  may,  however,  prove  disas-^ 
trous  to  the  creditor,  for  unless  his  claim  is  presented  within  the 
time  limited,  the  creditor  need  not  be  served  with  a  citation  for 
a  final  accounting  of  the  assignee,  and  thus  he  may  fail  to  ob- 
tain notice  in  time  to  share  in  the  distribution  ;  but  he  may  ap- 
pear on  the  accounting,  and  present  his  claim  then,  notwith- 
standing he  has  failed  to  present  his  claim  to  the  assignee  with- 
in the  required  time.  Laws  of  1877,  chap.  466,  §§  13, 19 ;  post, 
chap.  XXYIII. 

§  362.  Trial  of  disputed  clcmns. — The  general  assignment 
act  also  provides  for  the  trial  of  disputed  claims  against  the 
estate  as  follows : 

"  The  court,  in  its  discretion,  may  order  a  trial  by  jury  or 
before  a  referee,  of  any  disputed  claim  or  matter  arising  under 
the  provisions  of  this  act,  or  the  acts  hereby  amended.  It  may, 
in  its  discretion,  award  reasonable  counsel  fees  and  costs,  deter- 
mine which  party  shall  pay  the  same,  and  make  all  necessary 
rules  to  govern  the  practice  under  this  act."  Laws  of  1877, 
chap.  446,  §  26 ;  as  amended  by  Laws  of  1878,  chap.  318,  §  7. 

This  section  is  supplemental  to  the  twentieth  section  of  the 
same  act,  by  which  it  is  provided  that,  in  a  proceeding  for  an 
accounting,  the  county  court  shall  have  power  "  to  settle  and 
adjudicate  upon  the  account  and  the  claims  presented."  It  ap- 
pears to  be  the  object  of  the  section  first  cited  to  permit  the 
court  to  direct  a  trial  before  the  court,  or  before  a  referee,  of  a 
disputed  claim  before  the  accounting,  when  its  determination 
on  the  accounting  would  occasion  delay,  or  when  the  nature 
of  the  claim  is  such  that  it  should  properly  be  presented  to* 
a  jury. 
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§  363.  Trustees  of  insolvent  debtors  appointed  under  Re- 
vised Statutes  ;  Notice. — "  The  trustees,  immediately  upon  their 
appointment,  shall  give  notice  thereof,  and  therein  shall  re- 
quire : 

"  1.  All  persons  indebted  to  such  debtor,  by  a  day  and  at  a 
place  therein  to  be  specified,  to  render  aa  account  of  all  debts 
and  sums  of  money  owing  by  them,  respectively,  to  such  trust- 
ees, and  to  pay  the  same. 

"  2.  All  persons  having  in  their  possession  any  property  or 
effects  of  such  debtor  to  deliver  the  same  to  the  said  trustees 
by  the  day  so  appointed. 

"3.  All  the  creditors  to  deliver  their  respective  accounts  and 
demands  to  the  trustees,  or  one  of  them,  by  a  day  to  be  therein 
specified,  not  less  than  forty  days  from  the  first  publication  of 
such  notice."     2  E.  S.  43,  §  8 ;   3  R.  S.  6th  ed.  38,  §  10. 

"  In  the  case  of  an  insolvent  or  imprisoned  debtor,  such  no- 
tice shall  be  published  for  at  least  three  weeks  in  a  newspaper 
printed  in  the  county  where  application  was  made,  and  in  the 
case  of  non-resident,  absconding  or  concealed  debtors,  it  shall 
be  published  for  the  same  time  in  the  newspapers  in  which  the 
notice  of  an  attachment  having  issued  is  directed  to  be  printed." 
2  E.  S.  43,  §  9 ;  3  E.  S.  6th  ed.  38,  §  11. 
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ACCOUNTING. 

§  364.  In  general. — The  proceedings  of  the  parties  upon 
an  accounting  under  a  general  assignment,  are,  to  a  certain  ex- 
tent, prescribed  by  the  general  assignment  act  of  1877,  and 
jurisdiction  is  by  that  act  conferred  upon  the  county  judge,  in- 
cluding the  judges  of  the  court  of  common  pleas,  to  entertain 
proceedings  under  that  statute,  but  the  jurisdiction  conferred 
by  that  act  is  not  exclusive  {ante,  §  269),  and  a  court  of  equity 
still  has  jurisdiction  of  the  trust  under  a  general  assignment, 
and  of  proceedings  for  an  accounting  either  by  or  against  an  as- 
signee. Moreover,  the  general  assignment  act  has  not  attempted 
to  detail  the  practice  on  an  accounting,  except  so  far  as  it  pre- 
scribes the  manner  of  bringing  the  parties  before  the  court,  and 
the  powers  which  may  be  exercised  by  the  county  court  in  such 
matters.  The  method  in  which  the  powers  so  confeiTcd  are  to 
be  practically  applied  is  to  be  determined  by  analogous  proceed- 
ings in  an  action  for  accounting.  For  these  reasons  an  outline 
of  the  proceedings  on  an  action  for  an  accounting  will  not  be 
out  of  place  in  this  connection.  To  this  we  shall  now  proceed, 
and  shall  afterwards  consider  the  special  statutory  proceedings 
under  the  general  assignment  act  relating  to  accountings,  and 
shall  then  take  up  by  themselves  the  provisions  of  the  Revised 
Statutes  relating  to  trustees  of  insolvent  debtors. 

§  365.  Jurisdiction  of  the  subject-matter. — A  court  of 
equity  has  inherent  jurisdiction  of  all  matters  of  account. 
Ludlow  V.  Slmond,  2  Caines'  Gas.  1 ;  Post  v.  Kimherly,  9 
Paige,  470,  493  ;  Christy  v.  Libly,  2  Daly,  418  ;  Eathhone  v. 
Warren,  10  Johns.  587,  595 ;  Dunoan  v.  Lyon,  3  Johns.  Oh. 
361.  The  Supreme  Court,  as  the  successor  of  the  court  of 
chancery,  has  general  jurisdiction  of  the  subject,  and  this  juris- 
diction has  been  extended  by  statute  to  all  the  superior  city. 
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courts.  Christy  v.  Libby,  2  Daly,  418  ;  s.  c,  5  Abb.  Pr.  N.  S. 
346.  But,  as  has  just  been  stated,  the  county  court  under  the 
general  assignment  act,  has  also  jurisdiction  to  compel  an  assignee 
to  account.  In  like  manner  a  concurrent  jurisdiction  to  compel 
an  executor  or  administrator  to  account,  exists  in  a  court  of 
equity,  and  also  in  the  surrogate's  court,  under  the  Revised 
Statutes. 

The  rules  applicable  to  the  question  of  jurisdiction  in  the 
one  case  appear  to  be  equally  applicable  in  the  other.  In  refer- 
ence to  executors  and  administrators,  it  is  said  that  inasmuch 
as  the  statutory  method  is  in  most  eases  adequate  and  less  for- 
mal and  expensive,  a  court  of  equity  may  decline  to  exercise 
its  jurisdiction.  Eedfield  Sur.  Pr.  356.  But  in  many  cases 
resort  to  a  court  of  equity  is  necessary  or  desirable,  and  in  such 
cases  it  will  not  hesitate  to  exercise  its  authority.  Wood  v. 
Brown,  34  N.  Y.  347 ;  Day  v.  Stone,  15  Abb.  Pr.  ]Sr.  S.  137 ; 
Christy  v.  Lilly,  5  Abb.  Pr.  N.  S.  192  ;  s.  c.  2  Daly,  418. 
But  where  the  parties  have  been  brought  before  the  surrogate 
to  account,  a  court  of  equity  will  not,  without  softie  special  and 
satisfactory  reason,  interfere  with  the  proceeding,  or  sustain  a 
bin  for  general  relief.  Seymour  v.  Seymour,  4  Johns.  Ch.  409. 
These  principles  apply  equally  to  the  concurrent  jurisdiction  of 
a  court  of  equity  and  the  county  court  in  reference  to  general 
assignees. 

§  366.  Proceedings  hy  different  creditors. — The  filing  of 
a  bill  by  one  creditor,  in  behalf  of  himself  and  others,  will  not 
prevent  another  creditor  from  filing  a  similar  bill  previous  to  a 
decree  in  the  first  suit.  But  as  soon  as  a  decree  is  obtained  in 
either  suit,  for  the  benefit  of  all  the  creditors,  the  proceedings 
"  in  all  the  other  suits  may  be  stayed,  if  no  further  relief  could 
be  obtained  under  the  other  suits."  Inness  v.  Lansing,  7  Paige, 
583 ;  Sogers  v.  King,  8  Paige,  -209.  So  when  an  executor  or 
trustee  holds  a  fund  subject  to  the  control  of  the  court,  and  there 
is  a  decree  that  he  account,  although  that  decree  be  not  the  final 
decree  in  the  cause,  it  has  such  effect  that  all  having  any  claim 
on  the  fund  may  come  in  and  prove  their  claims,  however  they 
may  be  founded ;  and  no  other  action  will  be  allowed.  Groshon 
V.  Lyon,  16  Barb.  461.     This  principle  has  been  applied  to  ac- 
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countings  under  general  assignments.  Where  different  actions 
have  been  brought  by  creditors,  in  behalf  of  themselves  and  the 
other  creditors,  against  an  assignee  for  the  benefit  of  creditors, 
for  an  accounting  and  closing  of  the  trust,  the  court  has  power 
to  make  an  order  to  compel  all  the  creditors  to  come  in  and 
prove  their  claims  in  the  first  suit  brought,  or  wherein  interloc- 
utory judgment  is  first  obtained,  and  to  stay  all  proceedings  in 
the  other  actions.     Travis  v.  Myers,  67  N.  T.  542. 

§  367.  Parties  to  an  action  for  account. — An  action  to 
compel  an  accounting  and  distribution  of  the  trust  fund  may 
be  instituted  by  any  creditor  provided  for  in  the  assignment, 
whether  he  be  a  judgment  creditor  or  not  {Goncelier  v.  Foret, 
4  Minn.  13 ;  and  see  Matter  of  Fa/rnum,  21  Supm.  Ct.  [13 
Hun],  159) ;  or  by  the  assignor  {Armstrong  v.  Byrne,  1  Edw. 
Oh.  79) ;  or  the  assignee  may  himself  bring  an  action  for  the 
settlement  of  his  accounts  and  a  distribution.  Ludlow  v.  Sim- 
ond,  2  Gaines  Gas.  1,  39,  52 ;  1  VaniSant.  Eq.  Pr.  161.  In  an 
action  for  an  accounting,  all  persons  interested  in  obtaining  the 
account  must  be  parties.  All  the  creditors,  therefore,  are 
necessary  parties.  Egberts  v.  Wood,  3  Paige,  517  ;  Wakeman 
V.  Orover,  4  Id.  23 ;  BrooTcs  v.  Peck,  38  Barb.  519 ;  Pebrie 
V.  Pebrie,  7  Lans.  90 ;  MoKenzie  v.  L^ Amoureux,  11  Barb. 
516  ;  Oamer  v.  Wright,  28  How.  Pr.  92.  The  assignors  and 
all  the  assignees  must  be  parties.  Perry  on  Trust,  2d  ed.  §  876. 
And  if  one  of  the  assignees  be  dead,  it  is  proper,  and  in  some 
instances  necessary,  that  his  representatives  be  made  parties. 
Haines  v.  HolUster,  64  N.  Y.  1 ;  King  v.  Talbot,  40  N.  Y.  76 ; 
Sortore  v.  Scott,  6  Lans.  271 ;  see  In  re  Orove,  64  Barb.  526. 
But  it  is  not  necessary  that  all  the  creditors  be  named  as  parties 
on  the  record.  The  Gode  of  Civil  Procedure  (§  448)  provides 
that  "  where  the  question  is  one  of  common  or  general  interest 
of  many  persons  ;  or  where  the  persons  who  may  be  made  par- 
ties are  very  numerous,  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend  for 
the  benefit  of  all."  In  such  a  case  the  action  may  be  brought 
by  one  of  the  creditors  in  behalf  of  himself  and  all  other  cred- 
itors similarly  situated.  Petree  v.  Lansing,  66  Barb.  357 ; 
Kerr  v.  Blodgett,  48  N.  Y.  62 ;  BrooTcs  v.  Peck,  38  Barb.  519 ; 
Brooks  V.  Gibbons,  4  Paige,  374  ;  Wakeman  v.  Grooer,  4  Id.  23. 
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And  an  action  may  be  maintained  by  a  preferred  creditor  in 
behalf  of  Hmself  and  other  creditors,  for  an  accounting,  since 
the  rights  of  preferred  creditors  under  an  assignment  are  not 
antagonistic  to  rights  of  other  creditors  claiming  under  the 
same  instrument,  so  as  to'  render  it  improper  for  the  preferred 
creditor  to  maintain  an  action  as  representative  of  all  the  cred- 
itors.   Brooks  V.  Peck^  38  Barb.  519. 

§  368.  Complaint. — The  proper  averments  of  a  complaint 
in  an  action  instituted  by  a  creditor,  in  behalf  of  himself  and 
all  other  creditors,  to  compel  an  accounting  by  an  assignee 
under  a  general  assignment,  and  a  distribution  of  the  estate, 
are  :  (1)  The  execution  of  the  assignment  by  the  assignor ;  (2) 
The  acceptance  and  entry  upon  the  discharge  of  his  duties  and 
the  receipt  of  the  assigned  property  by  the  assignee ;  (3)  The 
fact  (if  it  be  so)  that  the  inventory  and  schedules  have  been 
filed,  and  that  the  assignee  has  qualified  by  giving  the  bond  re- 
quired by  the  statute  ;  (4)  The  facts  showing  that  the  plaintiff 
is  interested  in  the  trust  property,  to  wit,  a  cause  of  action  for 
an  indebtedness  of  the  assignor  provided  for  in  the  assignment ; 
(5)  That  the  assignee  has  not  accounted  or  paid  the  plaintiff's 
proportionate  share  under  the  assignment. 

When  the  object  of  the  action  is  also  to  remove  or  restrain 
the  assignee  on  the  ground  of  misconduct,  the  complaint 
must  set  out  the  specific  charges  of  misconduct  upon  which  the 
plaintiff  relies.     2  Van  Sant.  Eq.  PI.  1Y5,  et  seq. 

§  369.  Defenees. — Where  a  suit  is  brought  by  creditors  to 
enforce  the  trust  against  an  assignee  who  has  received  the  prop- 
erty of  the  debtor,  he  cannot  set  up  the  defence  of  fraud  in 
making  and  receiving  the  transfer  for  the  benefit  of  such  cred- 
itors without  showing  that  the  fund  has  been  recovered  from 
him  by  the  parties  intended  to  be  defrauded.  Seaman  v. 
Stoughton,  3  Barb.  Ch.  344. 

Where  another  action  is  pending  to  effect  the  same  account- 
ing, that  will  be  a  bar  to  the  suit,  but  the  objection  must  be 
taken  in  the  answer.  Hertell  v.  Van  Buren,  3  Edw.  Oh.  21 ; 
Weed  V.  Small,  7  Paige,  573 ;  Christy  v.  Libl^j,  2  Daly,  418  ; 
see  ante,  §  366. 
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And  where  there  has  been  a  full  and  final  adjustment  by 
the  parties,  that  will  be  a  bar  to  a  subsequent  action  for  an  ac- 
count, unless  there  be  fraud  or  error  distinctly  specified  and 
proved.  Mclnbyre  v.  Wa/rren,  3  Abb.  Dec.  99  ;  s.  o.  3  Keyes, 
185  ;  Lockwood  v.  Thome,  11 IST.  Y.  1 ;  Chubhuch  r.  Vernam,  42 
]Sr.  Y.  432  ;  Bruen  v.  Eone,  2  Barb.  586. 

As  a  general  rule  of  equity,  an  assignee  in  trust  cannot  set 
up  the  statute  of  limitations  against  his  cestui  que  trust.  But 
this  proposition  must  be  received  with  its  appropriate  qualifica- 
tions. As  long  as  the  relation  of  trustee  and  cestui  que  trust  is 
acknowledged  to  exist  between  the  parties,  and  the  trust  is  con- 
tinued, lapse  of  time  can  constitute  no  bar  to  an  account  or 
other  proper  relief  for  the  cestui  que  tnnost.  But  where  this  re- 
lation is  no  longer  admitted  to  exist,  or  time  and  long  acqui- 
escence have  obscured  the  nature  and  character  of  the  trust,  or 
the  acts  of  the  parties  or  other  circumstances  give  rise  to  pre- 
sumptions unfavorable  to  its  continuance,  in  all  such  cases  a 
court  of  equity  will  refuse  relief  upon  the  ground  of  lapse  of 
time,  and  its  inability  to  do  complete  justice.  Story's  Eq. 
§  1520a. 

In  accordance  with  the  principle  thus  laid  down,  it  has  been 
frequently  held  that  a  long  delay  would  defeat  the  right  to  an 
accounting.  Kingsland  v.  Roberts,  2  Paige,  193  ;  Ellison  v. 
Moffatt,  1  Johns.  Ch.  46 ;  Mooers  v.  White,  6  Id.  360  ;  Baymr 
V.  Fearsall,  3  Id.  578  ;  Bay  v.  Boge/rt,  2  Id.  432 ;  PUllvps  v. 
Frevost,  4  Id.  205  ;  and  see  Lyon  v.  Chase,  51  Barb.  13. 

By  statute  in  this  State,  it  is  provided  that  "  where  the  pur- 
poses for  which  an  express  trust  shaU  have  been  created  shall 
have  ceased,  the  estate  of  the  trustee  shall  also  cease ;  and  where 
an  estate  has  been  conveyed  to  trustees  for  the  benefit  of  cred- 
itors, and  no  different  limitation  is  contained  in  the  instrument 
creating  the  trust,  such  trust  shall  be  deemed  discharged  at  the 
end  of  twenty-five  years  from  the  creation  of  the  same,  and  the 
estate  conveyed  to  trustee  or  trustees,  and  not  granted  or  con- 
veyed by  him  or  them,  shall  revert  to  the  grantor  or  grantors, 
his  or  their  heirs  or  devisees,  or  persons  claiming  under  them, 
to  the  same  eff'ect  as  though  such  trust  had  not  been  created." 
Laws,  1875,  ch.  645  ;  2  E.  S.  6th  ed.  1110,  §  80 ;  and  see  Mor- 
rison V.  Brand,  5  Daly,  40. 
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§  370.  Order  of  reference. — If  defences  are  interposed,  the 
issues  must  be  brought  to  tria] ;  and  if  the  issue  is  made  upon 
the  question  whether  the  assignee  should  be  required  to  account, 
that  question  must  be  first  determined.  Mitchell  v.  Stewart,  3 
Abb.  Pr.  N.  S.  250.  If  the  assignee  admits  his  liability  to  ac- 
count, or  it  be  determined  that  he  should  account,  or  if  no  de- 
fence is  interposed,  the  long  established  practice  is  to  send  the 
matter  to  a  referee  to  take  and  state  the  account,  and  to  take 
proof  of  such  other  matters  as  the  court  may  require,  in  order 
to  render  final  judgment ;  and  this  is  likewise  the  practice  under 
the  Code.  Code  of  Civ.  Pro.  §  1015;  Palmer  v.  Palmer,  13 
How.  Pr.  363 ;  Ketchum  v.  Clarh,  22  Barb.  319. 

The  order  of  reference  should  specify  the  duties  of  the  ref- 
eree. These  are,  in  general,  to  take  and  state  the  assignee's  ac- 
count, and  when  necessary  for  the  purposes  of  a  final  distribu- 
tion, to  ascertain  what  creditors  are  entitled  to  share  in  the  dis- 
tribution, and  in  what  amounts  or  proportions.  When  the  action 
is  brought  by  a  creditor  for  the  collective  benefit  of  all  the  cred- 
itors, the  Code  provides  for  the  publication  of  a  notice  to  creditors 
to  come  in  and  exhibit  their  claims  before  the  referee  (Code  of 
Oiv.  Pro.  §  796  ;  post,  §  372).  The  order  of  reference  in  such 
case  should  contain  a  direction  for  the  publication  of  such  no- 
tice, together  with  the  designation  of  the  paper  in  which  it  is 
to  be  published  in  addition  to  the  State  paper.  In  addition  to 
these  matters,  the  order  should  specify  the  principles  upon 
which  the  account  is  to  be  taken  {Remsen  v.  Remsen,  2  Johns. 
Ch.  294) ;  should  direct  the  referee  to  make  all  just  allowances 
to  the  assignee,  together  with  his  commissions,  and  should  di- 
rect him  to  produce  before  the  referee  all  books  and  writings 
relating  to  the  estate.  It  is  the  better  practice,  also,  for  the 
order  of  reference  to  specify  the  time  and  place  of  the  first 
hearing  and  what  notice  shall  be  given  to  parties  to  appear 
before  the  referee. 

§  371.  Notice  of  hea/ring. — ^All  the  parties  to  the  action 
who  have  appeared  are  entitled  to  notice  of  the  hearing.  The 
referee,  upon  being  served  with  the  order  of  reference,  should 
fix  the  time  and  place  of  hearing,  if  not  specified  in  the  order, 
and,  if  required,  should  issue  a  summons  to  the  several  parties 
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to  attend  before  him  at  the  time  and  place  so  named.  But,  in- 
stead of  a  summons  issued  by  the  referee,  the  parties  may  be 
brought  before  the  referee  on  notice.  Stephens  v.  Strong,  8 
How.  Pr.  339 ;  Sage  v.  Mosher,  IT  How.  Pr.  367.  When  the 
reference  is  for  the  trial  of  the  action,  fourteen  days'  notice 
must  be  given.  Mohrmcm  v.  Bush,  9  Supm.  Ct.  (2  Hun),  674r. 
No  express  provision  is  made  for  notice  of  hearing  in  references 
other  than  those  to  hear  and  determine.  It  has  been  said  that 
the  ordinary  notice  was  eight  days  (1  Van  Sant.  Eq.  Pr.  524), 
unless  the  referee,  by  summons,  fixes  a  shorter  time.  Qj  the 
rules  of  the  former  practice  the  time  fixed  could  not  have  been 
less  than  two  days,  when  the  solicitor  of  the  adverse  party  re- 
sided in  the  place  where  the  hearing  was  had  ;  not  less  than 
four  days  when  he  resided  elsewhere  not  exceeding  fifty  miles 
from  the  place  of  hearing ;  nor  less  than  six  days  if  over  fifty 
and  not  exceeding  one  hundred  miles ;  and  when  he  resided 
more  than  one  hundred  miles  from  the  place  of  hearing,  not 
less  than  eight  days,  unless  a  shorter  time  is  fixed  in  the  order 
of  reference.     1  Yan  Sant.  Eq.  Pr.  524 ;  3  Wait's  Pr.  351. 

§  372.  Notice  to  creditors  to  present  claims. — When  the 
order  of  ref ereffce  directs  the  referee  to  ascertain  what  creditors 
are  entitled  to  share  in  the  distribution  of  the  estate,  and  in  what 
amounts,  it  will  also  direct  him  to  publish  notice  of  the  time  and 
place  where  such  claims  are  to  be  presented  in  accordance  with 
the  following  provision  of  the  Code  of  Civil  Procedure : 

"  Where  an  action  is  brought  for  the  collective  benefit  of 
the  creditors  of  a  person  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  the  direction 
of  the  court  contained  in  a  judgment  or  order  requiring  the 
creditors,  or  other  person  or  persons,  to  exhibit  their  demands, 
or  otherwise  to  come  in,  must  be  published  once  in  each  week 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper  published  at  Albany  in  which 
legal  notices  are  required  to  be  published,  and  in  a  newspaper 
published  in  the  county  where  the  act  is  required  to  be  done." 
Code  of  Civ.  Pro.  §  786. 

If  a  creditor  fails  to  come  in  and  prove  his  claim  after  such 
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notice,  lie  will  be  barred,  althougb  tbe  assignee  have  knowledge 
of  tbe  claim.  Kerr  t.  Blodgett,  48  E".  T.  62.  But  at  any  time 
before  final  judgment,  and  even  before  the  distribution  of  the 
fund,  creditors  may  be  permitted  to  come  in  and  file  their 
claim.  Wilder  v.  Keeler,  3  Paige,  164;  Lashley  v.  Hogg,  11 
Yes.  602 ;  Rartwell  v.  CoUin,  16  Bear.  140  ;  Pratt  v.  Raih- 
iun,  7  Paige,  269  ;  Broohs  v.  Gibbons,  4  Paige,  374. 

After  the  referee's  report  has  been  filed,  the  proper  course 
for  a  creditor  who  has  failed  to  file  his  claim  is  by  petition,  ad- 
dressed to  the  court,  praying  to  be  permitted  to  come  in  and 
establish  his  claim.  The  petition  must  be  supported  by  the 
aflidavit  of  the  claimant,  and  must  be  served  on  the  parties  to 
the  cause.  2  Dan.  Ch.  Pr.  1205.  He  must  also  explain  the 
delay.  The  terms  and  conditions  upon  which  he  will  be  allowed 
to  come  in  will,  of  course,  depend  upon  the  circumstances  of 
each  particular  case,  and  if  it  be  a  proper  one  the  court  will 
make  an  order  referring  it  back  to  the  referee  to  make  the  in- 
quiry.    3  Wait's  Pr.  364. 

§  373.  Proceedings  iefore  the  referee. — The  method  of 
taking  and  stating  an  account  is  still  that  which  prevailed  under 
the  practice  of  the  old  court  of  chancery ;  no  other  manner  of 
accounting  has  been  adopted  by  the  Code.  Wiggin  v.  Oans,  4 
Sandf.  646 ;  Fraser  v.  Phelps,  4  Id.  682  ;  Ketohiim  v.  Clark, 
22  Barb.  319  ;  Palmer  v.  Palmer,  13  How.  Pr.  363 ;  Brevoort 
V.  Warner,  8  Id.  321. 

The  practice  will  be  found  detailed  in  Daniels'  Ch.  Pr. 
1221 ;  1  Barb.  Ch.  Pr.  505  ;  1  Yan  Sant.  Eq.  Pr.  531 ;  5  Wait's 
Pr.  662. 

The  proceedings  in  the  reference  are  regulated  by  the 
107th  Chancery  rule.* 

'  The  lOYth  rule  of  the  Court  of  Chancery,  aa  adopted  in  1829,  was  in  these 
■words :  "  All  parties  accounting  before  a  master  shall  bring  in  their  accounts  in 
the  form  of  debtor  and  creditor ;  and  any  of  the  other  parties  who  shall  not  be 
satisfied  with  the  accounts  so  brought  in,  shall  be  at  liberty  to  examine  the  ac- 
counting party  upon  interrogatories,  as  the  master  shall  direct."  In  the  revision 
of  the  rules,  in  ]  83T,  the  following  was  added  to  the  107th  rule,  viz. :  "  On  any 
reference  to  take  or  state  an  account,  the  master  shall  be  at  liberty  to  allow  inter- 
est as  shall  be  just  and  equitable,  without  any  special  directions  for  that  purpose, 
unless  a  contrary  direction  is  contained  in  the  order  of  reference.     And  every 
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§  374.  Form  of  the  account. — The  rule  of  chancery  re- 
ferred to  {ante,  §  373)  required  the  parties  to  bring  in  their 
accounts  in  the  form  of  debtor  and  creditor,  verified  by  aflBda- 
vit  that  the  account,  including  both  debits  and  credits,  is  cor- 
rect, and  that  the  party  accounting  does  not  know  of  any  error 
or  omission  therein  to  the  prejudice  of  any  of  the  other  parties- 
/Story  T.  Srown,  4  Paige,  112 ;  Wiggins  v.  Ocms,  4  Sandf.  646. 

The  inventory  and  schedules  made  and  filed  as  required  by 
the  statute  constitute  a  convenient,  if  not  a  necessary  basis  for 
preparing  the  account.  In  the  case  of  administrators  and  execu- 
tors, the  inventory  of  the  estate  furnishes  presumptive  evidence 
of  the  amount  and  value  of  the  property  coming  into  their  hands. 
Hasbrouck  v.  Hasbrouck,  27  N.  Y.  182  ;  rev'g  37  Barb.  579. 

In  the  case  of  a  general  assignee,  if  the  inventory  was  made 
by  the  assignor  being  regarded  as  a  part  of  the  assignment 
{Terry  v.  Butler,  43  Barb.  395)  accepted  by  him,  it  would  fur- 
nish at  least  presumptive  evidence  of  the  property  which  he 
had  received.  If,  on  the  other  hand,  the  inventory  was  made 
by  the  assignee,  it  would  constitute  an  admission  of  liability  on 
his  part  for  the  property  enumerated  in  it. 

Following,  then,  the  rules  applicable  to  executors  and  ad- 
ministrators, so  far  as  they  apply,  the  assignee,  in  making  up 
his  account,  should  charge  himself  with  the  property  contained 
in  the  inventory  at  the  values  there  given.^     He  is  then  to 

charge,  discharge  or  state  of  facta  brought  in  before  a  master  shall  be  verified  by 
oath  as  true,  either  positively  or  upon  information  and  belief."  The  rule  continued 
in  this  form  until  the  Court  of  Chancery  was  abolished.  Wiggim  v.  0-ans,  i 
Sandf.  649,  note. 

'  la  Wilcox  V.  Smith  (26  Barb.  316,  346)  Mr.  Justice  Balcora  made  the  fol- 
lowing statement  of  the  form  in  which  the  accounts  of  executors  and  administra- 
tors should  be  prepared,  which  is  serviceable  in  the  preparation  of  an  assignee'^ 
account : 

"Executors  and  administrators,  in  making  up  their  accounts,  are  first  to 
charge  themselves  with  the  amount  of  the  property  of  the  deceased,  contained  in 
the  inventory,  at  the  appraised  value.  (Kirtland's  Surrogate,  197,  392.)  They 
are  then  to  make  themselves  debtor  for  the  increase  to  the  same,  such  as  interest 
that  has  accrued  on  debts  owing  to  the  deceased,  and  property  and  Remands 
which  have  been  discovered  subsequent  to  the  taking  of  the  inventory.  Next, 
sums  for  which  they  have  sold  property  exceeding  its  appraised  value,  and  then 
all  other  increase  to  the  inventory  and  the  items  thereof.  The  whole  increase 
being  added  to  the  value  of  the  property  as  shown  by  the  inventory,  constitutes 
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charge  himself  with  any  property  belonging  to  the  estate  which 
has  come  into  his  hands  not  included  in  the  inventory;  next, 
with  any  increase  to  the  estate,  either  by  way  of  interest  on 
overdue  claims,  or  by  sales  of  property  at  more  than  the  inven- 
toried value.  These  items  constitute  the  debtor  side  of  the 
account.  Wilcox  v.  Smith,  supra  •  Matter  of  Jones,  1  Kedf . 
263.  He  may  then  credit  himself  with  the  amount  of  uncol- 
lected claims ;  next,  for  the  difference  between  the  inventoried 
value  and  the  actual  amount  received  on  a  sale  of  property  when 
the  property  has  been  sold  for  less  than  its  inventoried  value. 
Third,  for  property,  if  any,  which  has  been  lost,  or  which  was 
included  in  the  inventory  but  was  not  delivered  to  him,  and 
which  he  was  unable  to  obtain.  Fourth,  for  actual  expenses 
and  disbursements  made  in  the  administration  of  the  estate ; 
and.  Fifth,  for  any  sums  paid  to  creditors  under  the  assignment 
and  dividends  rendered. 

This  form  of  account  is  suggested  as  convenient,  and  as  fol- 
lowing that  rendered  by  executors  and  administrators,  but  it 
has  nowhere  been  judicially  determined  that  the  account  must 
be  rendered  in  this  or  in  any  other  specified  form,  except  that 
it  must  be  brought  in  the  form  of  debtor  and  creditor  {ante, 
§  373). 


the  debtor  side  of  their  accounts.  The  credit  side  of  their  accounts  consists,  First, 
of  debts  marked  bad  or  doubtful,  which  have  not  been  paid  to  them  at  the 
amounts  thereof  set  down  in  the  inventory.  Secondly,  of  sums  for  which  they 
have  necessarily  sold  property  at  less  prices  than  its  appraised  value,  with  a  list 
of  the  articles  sold.  Thirdly,  the  articles  of  property  lost  without  their  fault,  and 
the  cause  of  such  loss,  with  the  appraised  value  of  such  articles.  Fourthly,  the 
particular  debts  appraised  as  good  which  they  have  been  unable  to  collect  by  the 
exercise  of  ordinary  diligence,  and  the  reasons  why  they  could  not  collect  them, 
with  the  amounts  of  such  debts,  as  noted  in  the  inventory.  Fifthly,  the  debts 
paid  by  them,  to  whom  paid,  and  when,  and  the  amounts  thereof.  Sixthly,  the 
items  of  their  actual  and  necessary  expenses  paid  in  the  execution  of  the  trusts 
reposed  in  them.  The  sum  total  of  such  credits  is  then  to  be  subtracted  from  the 
amount  of  the  debtor  side  of  their  accounts.  Following  the  remainder,  the  arti- 
cles of  property  yet  unsold  are  to  be  mentioned,  with  the  appraised  value,  and 
also  the  reasons  why  they  have  not  sold  the  same.  And  afterwards  they  are  to 
set  forth  all  other  facts  which  are  pertinent  and  proper  to  be  considered  by  the 
surrogate  in  making  up  his  decree.  It  is  not  necessary  that  the  accounts  of  ex- 
ecutors and  administrators  should  in  all  cases  be  made  out  in  the  manner  above 
stated,  but  such  method  ought  to  be  substantially  adopted." 

23 
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§  375.  Verification. — The  account  must  be  verified.  The 
substance  of  the  verification  is  that  the  account,  according  to  the 
best  of  the  knowledge,  information  and  belief  of  the  assignee, 
contains  a  full  and  true  account  of  all  his  receipts  and  disburse- 
ments on  account  of  the  estate,  and  of  all  sums  of  money  be- 
longing to  the  estate  which  have  come  into  his  hands,  or  which 
have  been  received  by  any  other  person  by  his  order  or  author- 
■ity  for  his  use,  and  that  he  does  not  know  of  any  error  or  omis- 
sion in  the  account  to  the  prejudice  of  any  of  the  parties  inter- 
ested in  the  estate.     Gardner  v.  Gardner,  T  Paige,  112,  114. 

If  there  is  any  item  of  the  account  for  disbursements  not 
exceeding  twenty  dollars,  for  which  the  assignee  produces  no 
voucher,  he  must  either,  in  the  affidavit  annexed  to  the  account, 
or  on  the  hearing,  make  oath  to  these  items,  to  whom  paid,  for 
what  and  when,  and  he  must  swear  positively  to  the  fact  and 
not  as  to  belief  only,  and  the  whole  of  the  items  so  established 
must  not  exceed  the  sum  of  five  hundred  dollars.  If  so  verified 
the  items  will  be  presumptively  proven.  Remsen  v.  Remsen, 
2  Johns.  Clj,.  494 ;  Kellett  v.  Rathbun,  4  Paige,  103  ;  Williams 
V.  Purdy,  6  Id.  166;  Gardner  v.  Gardner,  7  Id.  114;  Wester- 
velt  V.  Gregg,  1  Barb.  Ch.  469. 

§  376.  Examination  of  the  account. — If  any  party  is  dis- 
satisfied with  the  account  so  brought  in  the  ancient  practice, 
was  to  file  written  interrogatories  for  the  examination  of  a  party 
to  which  he  put  in  his  answers  in  writing  (Daniels'  Chan.  Pr. 
1223  ;  1  Barb.  Ch.  507),  the  modern  practice  is  to  examine  both 
parties  and  witnesses  orally  before  the  referee.  Benson  v.  Ze 
Roy,  1  Paige,  122.  Chan.  Kent  lays  down  the  practice  before 
the  referee  as  follows  (Eemsen  v.  Kemsen,  2  Johns.  Ch.  494) : 
"  The  referee  ought,  in  the  first  instance,  to  ascertain  from  the 
parties  or  their  counsel,  by  suitable  acknowledgments,  what 
matters  or  things  are  agreed  to  or  admitted,  and  then  as  a  gen- 
eral rule  and  for  the  sake  of  precision,  the  disputed  items 
claimed  by  either  party,  ought  to  be  reduced  to  writing  by  the 
parties,  and  the  requisite  proofs  ought  then  to  be  taken."  Mr. 
Surrogate  Bradford  states  substantially  the  same  practice.  He 
says : 

"  The  proper  practice  is  to  state  the  objections  in  the  form 


§  37Y.]  ACCOUNTING  BY  ACTION.  355 

of  distinct  and  specific  allegations  and  give  proof  thereof. 
Such  allegations  may,  of  course,  cover  every  possible  ground  of 
objection,  such  as  a  want  of  proper  vouchers,  or  that  payments 
have  been  made  or  debts  entered  which  are  not  properly  to  be 
charged  against  the  estate,  or  that  fraudulent  charges  have  been 
made  or  that  assets  not  included  in  the  inventory,  have  come 
into  the  hands  of  the  administrator."  Metzger  v.  Metzger,  1 
Bradf.  265. 

A  party  may  be  charged  with  costs  who  makes  objections 
which,  upon  subsequent  investigation  of  the  accounts,  it  is 
found  he  had  no  reasonable  or  probable  ground  for  making. 
Gardner  v.  Gardner,  Y  Paige,  1L2,  115. 

A  party  is  not  precluded  by  the  objections  first  made  to  the 
account,  as  it  frequently  is  discovered  in  the  course  of  the  in- 
vestigation, that  charges  have  been  improperly  inserted  in  the 
account,  or  credits  to  the  estate  have  been  omitted  which  the 
adverse  party  had  no  means  of  knowing  at  the  time  the  accoimt 
was  first  presented.     Gardner  v.  Gardner,  sujpra. 

The  account  is  said  to  be  surcharged  for  omissions  for  which 
credit  ought  to  have  been  given  or  falsified  for  wrong  debits. 
Metzger  v.  Metzger,  1  Bradf.  265,  267. 

The  assignee  may  now  be  called  and  give  evidence  on  his 
own  behalf,  although  the  rule  was  formerly  otherwise.  Benson 
V.  Le  Boy,  1  Paige,  122  ;  see  Wiggin  v.  Gans,  4  Sandf.  646 ; 
3  Wait's  Prac.  358. 

In  all  cases  where  the  referee  is  directed  to  take  the  proofs, 
the  depositions  of  the  witnesses  should  be  reduced  to  writing  by 
the  referee,  and  subscribed  by  the  witnesses,  and  the  depositions 
returned  with  the  report  to  the  court.  liemsen  v.  Remsen,  2 
Johns.  Ch.  494 ;  Eules  30,  Sup.  Ct. 

§  377.  Vouchers. — The  established  rule  of  practice  on  ac- 
countings in  equity  requires  that  the  account  should  be  sus- 
tained by  vouchers  whenever  the  payment  exceeds,  in  England, 
forty  shillings,  in  this  country  twenty  dollars.  Remsen  v.  Rent- 
sen,  2  Johns.  Oh.  494,  501.  This  rule  has  been  embodied  in  the 
statute  in  reference  to  accounts  by  executors  and  administrators 
(2  E.  S.  92,  §  55),  and  has  been  frequently  applied.  Wilcox  v. 
Smith,  26  Barb.  342 ;  Kellett  v.  Rathhun,  4  Paige,  102  ;  Gard- 
ner V.  Qa/rdner,  7  Id.  112. 
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What  constitutes  a  proper  voucher  is  for  the  judge  to  de- 
cide, but  it  seems  that  all  the  assignee  can  be  required  to  do  is- 
to  produce  his  receipts  to  vouch  his  payments,  and  where  any- 
party  in  interest  doubts  their  genuineness,  he  may  proceed  to 
impeach  them.  Bennett's  Master's  Pract.  21  Law  Lib.  85 ; 
Metzger  v.  Metzger,  1  Bradf.  265,  267. 

There  are  cases  in  which  a  party  has  been  permitted  to  dis- 
charge himself  by  other  means  than  the  ordinaiy  vouchers. 
Thus,  where  an  account  is  of  long  standing,  the  court  will 
sometimes  permit  the  accounting  party  to  discharge  himself 
upon  oath  of  all  such  matters  as  he  cannot  prove  by  vouchers 
by  reason  of  their  loss.  1  Barb.  Ch.  Pr.  501,  502 ;  see  Wilcox 
V.  Smith,  26  Barb.  316,  342. 

§  378.  Allowances  to  assignee. — In  taking  any  account  di- 
rected by  a  decretal  order,  the  referee  is  empowered  to  allow 
the  parties  such  disbursements  as  may  appear  to  have  been  fairly 
and  properly  made  by  them.  But  the  assignee  must  specify 
the  items  of  such  expenses  and  disbursements.  A  party  on 
accounting,  will  not  be  allowed  anything  under  the  head  of  gen- 
eral expenses  without  specifying  the  particulars.  Meih.  Ejpis. 
Ch.  V.  Jaques,  3  Johns.  Ch.  77,  116. 

"  While  the  assignee,  as  trustee  for  the  benefit  of  creditors, 
is  entitled  to  indemnity  and  reimbursement,  out  of  the  assigned 
estate,  for  all  necessary  expenses  incurred  by  him  in  the  execu- 
tion of  his  trust,  his  right  to  incumber  the  trust  estate  or  in 
volve  it  in  the  expense  of  litigations  and  the  employment  of 
professional  advisers,  or  other  expenses,  is  limited  to  such  cases 
as  reasonably  call  for  professional  advice,  or  the  incurring  of  the 
expense  which  '  one  of  ordinary  prudence  and  caution  would 
undertaTce  in  the  management  of  his  own  affairs^  "  Robinson, 
J.,  in  Levy's  Accounting,  1  Abb.  N.  C.  177. 

Necessary  expenses  for  clerk  hire  and  office  rent  will  be 
allowed.  Vanderheyden  v.  Vdnderheyden,  2  Paige,  287; 
Duffy  V.  Duncan,  35  N.  T.  187.  But  a  trustee  cannot  charge, 
in  addition  to  his  commissions,  for  services  rendered  by  himself 
to  the  estate.  Thus,  if  he  be  an  attorney,  he  cannot  recover  of 
the  estate  for  professional  services  rendered,  however  beneficial.. 
Green  v.  Winter,  1  Johns.  Ch.  26  ;  Vanderheyden  v.    Vander- 


§  379.J  ACCOUNTING  BY  ACTION.  357 

heyden,  2  Paige,  287 ;  Collier  v.  Munn,  41  E".  T.  143 ; 
Nichols  V.  McEwen,  21  E".  Y.  22.  But  an  assignee  will  be 
allowed  for  all  such  expenses  as  he  incurs  in  taking  possession 
of  and  caring  for  the  trust  property,  and  in  its  collection  and 
sale,  and  will  be  allowed  proper  fees  of  counsel  for  services  in 
suits,  and  for  advice  in  the  management  of  the  trust.  Noyes 
V.  Blakeman,  3  Sandf.  531 ;  Jewett  v.  Woodward^  1  Edw.  Ob. 
195  ;  see  also  In  re  Noyes,  6  N.  B.  E.  277  ;  In  re  Davenport, 
3  Id.  77 ;  In  re  Tully,  Id.  82  ;  In  re  Warshing,  5  Id.  350. 
And  this  applies  to  responsibilities  which  they  have  properly 
incurred  as  well  as  to  actual  disbursements.  Matter  of  Bunch, 
12  Wend.  280.  But  when  the  assignee  makes  a  charge  against 
the  estate,  he  must  prove  that  the  estate  was  in  some  manner 
benefited  by  such  payment,  before  the  payment  becomes  a  proper 
credit  to  the  assignee.     Duffy  t.  Duncan,  35  N.  Y.  187. 

§  379.  Commissions. — The  amendment  of  1878  (Laws  of 
1878,  ch.  318,  §  7),  to  the  general  assignment  act  provides  that 
"  the  assignee  or  assignees  named  in  any  assignment,  shall  re- 
ceive for  his  or  their  services  a  commission  of  five  per  cent,  on 
the  whole  sum  which  will  have  come  into  his  or  their  hands." 

Previous  to  the  statute  it  was  held  that  where  no  rate  of 
compensation  was  fixed  in  the  assignment  itself,  or  the  direction 
was  to  pay  reasonable  counsel  fees,  the  assignee  would  be  com- 
pensated at  the  rate  allowed  to  executors  and  administrators. 
Meaehem  v.  Sternes,  9  Paige,  398  ;  Duffy  v.  Duncan,  35  N. 
Y.  187 ;  see  Matter  of  Schell,  53  N.  Y.  263 ;  Keteltas  v. 
Wilson,  36  Barb.  298.  Though  in  Duffy  v.  Duncan  {supra),  it 
was  intimated  tliat  the  rate  of  compensation  allowed  to  the 
trustees  of  insolvent  debtors  under  the  Revised  Statutes  would 
furnish  a  proper  limit,  and  in  the  Matter  of  Schell  (supra),  the 
court  fixed  the  value  of  the  services  of  a  trustee  on  a  quantum 
meruit.  But  it  seems  that  the  assignor  may,  on  the  assignment 
itself,  fix  any  rate  of  compensation  he  sees  fit,  subject  to  the 
limitation  that  if  it  be  excessive  and  indicate  an  intent  to  de- 
fraud creditors,  it  will  render  the  assignment  fraudulent  and 
void  as  against  creditors.  See  Wynhoop  v.  Shardlow,  44  Barb. 
84 ;  Camplell  v.  Woodworth,  24  E.  Y.  304  ;  Eyre  v.  Beebe,  28 
How.  Pr.  333. 
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§  380.  Beferee^s  report. — The  referee's  report  must  con- 
form to  the  order  of  reference.  If  he  is  directed  to  take  and 
state  the  account  of  the  assignee,  it  will  ordinarily  be  con- 
venient to  report  the  account  as  filed,  annexing  it  as  a  schedule^ 
and  then  if  any  items  have  been  disallowed,  or  if  the  assignee 
has  been  charged  with  any  items  not  contained  in  the  account, 
"to  specify  them,  and  annex  as  a  separate  schedule  the  account  as 
finally  allowed.  If  the  referee  is  also  directed  to  ascertain  and 
report  the  creditors  and  the  amounts  in  which  they  are  entitled 
to  share  in  the  estate,  the  referee  should  report  and  annex  proof 
of  publication  of  notice  as  required  by  the  order,  and  should 
report  the  claims  presented  to  him,  separately,  and  his  findings 
in  reference  to  each  claim,  and  if  he  is  authorized  to  adjudicate 
upon  disputed  claims,  he  must  also  present  his  findings  of  fact 
and  law  upon  each  of  such  claims.  He  must  also  find  such 
facts  as  he  is  directed  to  find  for  the  information  of  the  court 
(Code  of  Civ.  Pro.  §  1015),  and  the  testimony  taken  by  him 
and  signed  by  the  witnesses  must  be  filed  with'  the  report. 
Kule  30,  post,  §  381. 

The  practice  in  chancery  in  such  cases  was  for  the  master  to 
prepare  a  draft  of  his  report  and  deliver  it  to  such  parties  a& 
desired,  and  for  the  parties  then  to  come  in  and  file  objections 
to  such  draft,  and  after  argument  thereon  the  master  made 
his  final  report.  In  this  report  either  party  who  had  filed  ob- 
jections could  take  exceptions  based  upon  such  objections.  These 
exceptions  could  be  brought  on  before  the  court  for  argument, 
and  nothing  else  in  the  account  come  up  for  review  or  argu- 
ment. Ketchum  v.  Ola/rh,  22  Barb.  319 ;  Eemsen  v.  Bemsen^ 
2  Johns.  Ch.  494 ;  Meth.  Epis.  Ch.  v.  Jaques,  3  Id.  11.  But  it 
has  been  said  that  the  former  practice  of  carrying  in  objections 
to  the  draft  of  the  master's  (referee's)  report  is  abolished.  It  is 
enough  if  the  objections  be  taken  on  the  hearing,  and  entered 
by  the  referee  on  his  minutes  as  in  a  case  of  trial  before  him, 
and  after  notice  of  filing  the  report,  specific  exceptions  be  filed 
and  served  within  the  eight  days,  and  substantially  in  the  form 
of  the  chancery  practice.  1  Van  Sant.  Eq.  Pr.  568 ;  3  "Wait's- 
Pr.  386 ;  Evertson  v.  Oivan,  16  How.  Pr.  25. 

It  does  not  seem  to  be  necessary,  therefore,  that  requests  to 
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find  should  be  presented  to  the  referee,  either  orally  or  in  writ- 
ing. Evertson  v.  Givan,  16  How.  Pr.  25.  Although  under 
§  1023  of  the  Code  of  Civ.  Pro.  it  may  be  proper  for  a  party 
who  desires  to  do  so  to  present  such  requests  to  the  referee. 

§  381.  Exceptions  to  the  report. — By  the  30th  rule  of  court, 
it  is  provided  :  "  In  references  other  than  for  the  trial  of  the 
issues  in  an  action,  or  for  computing  the  amount  due  in  fore- 
closure cases,  the  testimony  of  the  witnesses  shall  be  signed  by 
them,  and  the  report  of  the  referee  shall  be  filed  with  the  testi- 
mony, and  a  note  of  the  day  of  the  filing  shall  be  entered  by 
the  clerk  in  the  proper  book  under  the  title  of  the  cause  or  pro- 
ceeding, and  the  said  report  shall  become  absolute  and  stand  as 
in  all  things  confirmed,  unless  exceptions  thereto  are  filed  and 
served  within  eight  days  after  service  of  notice  of  the  filing  of 
the  same.  If  exceptions  are  filed  and  served  within  such  time, 
the  same  may  be  brought  to  a  hearing  at  any  special  term  there- 
after, on  the  notice  of  any  party  interested  therein." 

This  rule  applies  to  reports  of  referees  on  passing  accounts. 
Matter  of  Oua/rdicm  Savings  Bank,  16  Supm.  Ot.  (9  Hun),  267. 

Creditors  who  have  established  their  claims  before  the  ref- 
eree, are  also  permitted  to  except  to  the  report,  although  not 
parties  to  the  suit.  Wilson  v.  Wilson,  2  MoUoy,  328.  So  also 
are  creditors  who  have  preferred  claims  which  have  been  rejected 
by  the  referee.  It  is  necessary,  however,  before  they  do  so,  to 
first  obtain  permission  of  the  court,  which  they  may  do  upon 
motion  of  course.     2  Dan.  Ch.  Pr.  1311. 

If  a  party  neglect  to  except  to  a  referee's  report  for  eight 
days  after  notice  of  its  filing,  it  becomes  absolute  under  rule  30, 
although  it  is  defective  on  its  face.  CalUn  v.  Catlin,  9  Supm. 
Ot.  (2  Hun),  378. 

Forms  of  exceptions  to  a  referee's  report  on  taking  an  as- 
signee's account,  wiU  be  found  in  a  note  to  Levy's  Accounting 
(1  Abb.  N".  C.  177). 

§  382.  Final  liearing  and  decree. — If  exceptions  are  filed  and 
served  within  the  time  limited,  they  may  be  brought  to  hearing 
at  any  special  term  thereafter,  on  the  notice  of  any  party  inter- 
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'ested  therein.  Unle  30,  ante,  ^  SSI.  This  may  be  done  in  the 
form  of  a  motion  to  confirm  the  report.  But  the  motion  should 
be  made  at  special  term  and  not  at  chambers.  J£rwpire  B.  de 
M.  L.  As.  V.  Stevens,  15  Supm.  Ct.  (8  Hun),  615.  The  cause 
is  usually  placed  regularly  on  the  calendar,  the  date  of  issue 
being  the  date  of  the  original  trial  issue.  Gregory  v.  Campbell, 
16  How.  Pr.  41Y.  The  cause  then  proceeds  to  hearing  upon 
the  exceptions  and  proof  reported  by  the  referee.  If  the  ex- 
ceptions are  overruled,  the  report  is  confirmed,  and  judgment 
is  entered  accordingly.  3  Wait's  Pr.  390.  If  the  exceptions, 
or  any  part  of  them,  are  sustained,  the  case  may  or  may  not  be 
sent  back  to  the  referee,  dependent  upon  whether  further  testi- 
mony is  necessary  to  enable  the  court  to  render  judgment. 
"Where,  after  default,  a  reference  was  ordered  to  take  and  state 
an  account,  with  leave  to  either  party  to  apply  to  the  court  for 
a  confirmation  of  the  report,  and  the  referee  made  his  report  in 
accordance  with  the  order,  to  which  the  defendant  excepted, 
and,  on  motion  of  the  plaintiff,  the  exceptions  were  overruled, 
and  judgment  entered,  from  which  the  defendant  appealed, 
without  taking  an  appeal  from  the  order  overruling  the  excep- 
tions, it  was  held  that  the  appeal  from  the  judgment  brought 
up  the  question  whether  the  facts  reported  were  suflBcient  to 
sustain  the  judgment,  and  upon  a  case  and  exceptions,  errors  of 
law  on  the  part  of  the  referee  might  be  reviewed.  Darling  v. 
Brewster,  55  N.  Y.  667 ;  Kirly  v.  Fitzpatrich,  18  JST.  T.  484; 
8.  c.  31  Id.  41T ;  Marshall  v.  Smith,  20  Id.  251. 

•§  383.  Froceedings  for  accounting  under  the  general  as- 
signment act. — Thus  far  the  proceedings  in  an  action  for  an 
accounting  in  equity  have  been  given  in  outline.  These  will  be 
found  serviceable  in  considering  further  the  statutory  proceed- 
ings for  an  accounting  prescribed  by  the  general  assignment  act. 
That  act  provides  as  follows  : 

"  A  citation  may  be  issued  to  all  parties,  interested  in  the 
estate  assigned,  as  creditors  or  otherwise,  requiring  them  to  ap- 
pear^in  court  on  some  day  therein  to  be  specified,  and  to  show 
cause  why  a  settlement  of  the  account  of  proceeding  of  the  as- 
signee should  not  be  had,  and  if  no  cause  be  shown,  to  attend 
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the  settlement  of  such  account.  The  county  court  must  issue 
all  citations  mentioned  in  this  act  which  must  be  returnable  in 
court.  It  may  issue  a  citation  on  the  petition  of  an  assignee,  at 
any  time  after  the  assignment  or  on  petition  of  a  creditor,  or  an 
assignee's  surety,  or  an  assignor,  at  any  time  after  the  lapse  of 
one  year  from  the  date  of  such  assignment,  or  where  an  assignee 
has  been  removed  and  ordered  to  account  as  hereinbefore  pro- 
vided." Laws  of  1877,  ch.  466,  §  11 ;  as  am'd  by  Laws  of 
1878,  ch.  318.  See  Laws  of  1860,  ch.  348;  Laws  of  ]867,  ch. 
860  ;  Laws  of  1870,  ch.  92  ;  Laws  of  1872,  ch.  838 ;  Laws  of 
1875,  ch.  56.  Compare  similar  provision  in  reference  to  execu- 
tors and  administrators,  2  E.  S.  92,  §§  52,  60,  70 ;  3  R  S.  6th 
ed.  99,  §§  63,  73,  85. 

"  A  citation  issued  on  the  petition  of  a  creditor  may  be  ad- 
dressed to  and  served  on  the  assignee  alone,  but  on  or  after  the 
retnrn  of  such  citation  the  assignee  may  have  a  general  citation 
issued  to  all  parties  interested."     Laws  of  1877,  ch.  466,  §  12. 

Under  the  statute,  as  it  stood  previous  to  the  act  of  1877,  a 
creditor  might  apply,  after  the  lapse  of  a  year,  for  a  summons 
or  citation  compelling  the  assignee  to  appear  and  show  cause 
why  an  account  of  the  trust  fund  should  not  be  made  and  why 
payment  of  such  creditor's  just  proportionate  part  of  such  fund 
should  not  be  ordered.  Under  this  provision  there  appeared  to 
be  no  method  for  compelling  a  final  accounting  and  distribn- 
tion  of  the  estate  among  all  the  parties  interested,  and  the  judges 
were  unwilling  to  make  partial  distributions  of  the  estate  to  pe- 
titioning creditors  without  notice  to  all  who  were  interested  in 
the  estate.  In  re  Nelson^  11  Abb.  Pr.  352.  In  practice,  there- 
fore, unless  the  assignee  himself  applied  upon  the  return  of  the 
summons  issued  to  him  for  a  final  settlement  of  the  estate  there 
was  no  method  by  which  the  court  could  proceed  to  a  final  de- 
termination of  the  interests  of  all  the  parties. 

The  act  of  1877  provided  that  "  the  county  judge  may  issue 
a  citation  requiring  the  parties  to  show  why  an  accounting  and 
settlement  should  not  be  had  on  petition  of  an  assignee  at  any 
time  after  the  assignment  or  on  petition  of  a  creditor  or  an  as- 
signee's surety,  or  an  assignor,  at  any  time  after  the  lapse  of  one 
year  from  the  date  of  such  assignment  or  on  his  own  motion,  on 
the  removal  of  an  assignee  as  hereinbefore  provided." 
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Under  this  section,  taken  in  connection  with  the  12th  sec- 
tion cited  above,  there  still  appeared  to  be  some  doubt  whether 
it  was  the  intention  of  the  statute  that  there  should  be  a  final 
accounting  on  notice  to  all  parties  on  the  petition  of  a  creditor 
merely.  Whatever  uncertainty  existed  has  been  removed  by 
the  amendment  of  18Y8,  and  there  can  now  be  no  question  but 
that  an  accounting  in  which  all  persons  interested  in  the  estate 
may  be  made  parties,  and  in  which  a  final  settlement  of  the 
assignee's  accounts  can  be  had,  may  be  obtained  upon  the  pe- 
tition of  any  of  the  parties  mentioned  in  the  section. 

The  citation  issued  on  the  petition  of  a  creditor,  may  still  be 
served  upon  the  assignee  alone,  and  the  court  has  power  to  pro- 
ceed upon  such  a  partial  accounting,  and  to  decree  payment  of 
any  creditor's  just  proportioned  part  of  the  fund  or  so  much 
thereof  as  the  circumstances  of  the  case  render  just  and  proper 
{post,  §  390),  but  it  is  believed  that  unless  special  reason  be 
shown  why  a  final  accounting  cannot  be  had,  and  why  an  imme- 
diate accounting  is  necessary  for  the  safety  of  the  estate,  the 
court  will  not  burden  the  estate  with  the  expense  of  a  partial 
accounting,  and  that  it  wiU  not  direct  the  payment  of  any  cred- 
itor's proportion  of  the  estate  until  all  parties  interested  have 
been  heard.  Upon  the  return  of  a  citation  addressed  to  the 
assignee  alone,  he  may  apply  for  and  obtain  a  general  citation 
issued  to  all  the  parties  interested  (supra). 

§  384.  The  petition. — The  proceeding  is  based  upon  a  peti- 
tion. The  petition  should  set  out  the  execution  of  the  assign- 
ment, the  fact  that  the  assignee  has  entered  upon  the  execution 
of  the  trust  and  taken  possession  of  the  assigned  property.  It 
should  state  when  and  where  the  assignment  was  recorded, 
when  and  where  the  inventory  schedules  and  bond  were  filed. 
If  the  petitioner  be  not  the  assignee,  it  ■  should  also  show 
that  more  than  a  year  has  elapsed  since  the  date  of  the  as- 
signment. It  should  also  show  that  the  assignee  has  not  ac- 
counted, and  that  a  demand  has  been  made  upon  him  to  do  so. 
It  should  be  verified  by  the  petitioner. 

If  the  assignee  be  the  petitioner,  he  should  also  set  out  the 
fact  that  he  has  been  authorized  to  advertise  for  claims  to  be 
presented  to  him,  and  should  show  a  compliance  with  the  order 
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SO  authorizing  him  to  advertise,  and  he  should  also  state  the 
names  of  the  persons  by  whom  claims  have  been  presented. 

§  385.  Who  may  petition. — The  assignee  may  bring  his 
petition  at  any  time  after  the  assignment,  and  a  creditor  or  as- 
signee's surety,  or  an  assignor,  at  any  time  after  the  lapse  of 
one  year  from  the  date  of  the  assignment,  or  an  accounting  may 
be  ordered  by  the  court  when  the  assignee  has  been  removed. 

No  judgment  is  rendered  necessary  to'  warrant  the  proceed- 
ing on  the  part  of  a  creditor  (Daniels,  J.,  Peofle  v.  Chalmers, 
8  Supm.  Ct.  [1  Hun],  683,  68Y) ;  all  that  is  necessary  is  that  the 
creditor  should  be  entitled  to  a  proportional  part  of  the  trust 
fund  provided  by  the  assignment  for  his  benefit  {^People  v. 
Chalmers,  supra);  and  if  he  verifies  his  claim,  that  will  be 
enough  to  warrant  the  inquiry.  The  validity  of  the  petitioner's 
claim  can  be  determined  on  the  accounting.  Matter  of  Farnum, 
21  Supm.  Ct.  (14  Hun),  159. 

Where  creditors  entitled  to  share  in  a  general  assignment 
have  become  bound  by  the  terms  of  a  composition  in  bank- 
ruptcy, their  right  to  proceed  against  the  assignee  for  an  ac- 
counting, is  suspended  to  await  the  completion  or  failure  of  the 
composition.  Matter  of  Backer,  2  Abb.  New  Cas.  379  ;  see 
Matter  of  Horsfall,  Daily  Reg.  Aug.  27,  1878 ;  also  s.  c.  July 
9,  1878. 

§  386.  Wlien  an  account  will  not  Je  ordered. — It  is  in 
the  discretion  of  the  judge  to  refuse  an  application  by  a  single 
creditor  to  compel  an  assignee  to  account  under  the  statute. 
When  proceedings  are  pending  to  test  the  validity  of  the  as- 
signment, and  also  to  seek  to  obtain  the  trust  property  by  an 
assignee  in  bankruptcy,  and  there  is  no  collusion,  the  account- 
ing should  be  postponed  until  a  definite  result  is  reached. 
Matter  of  Bowery  National  Bank,  1  Abb.  ISTew  Cas.  404. 

So  when  the  assignor  has  been  adjudged  bankrupt,  and  his 
assignee  in  bankruptcy  has  brought  suit  to  set  aside  the  general 
assignment,  in  which  suit  a  receiver  has  been  appointed  and  an 
injunction  issued  restraining  the  State  assignee  from  interfering 
with  or  disposing  of  the  property,  the  assignee  wiE  not  be  com- 
pelled to  account  in  the  State  court.    Matter  of  Hansom,  Daily 
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Reg.  July  20,  18T8.  But  it  is  no  answer  on  the  part  of  an  as- 
signee called  upon  to  account,  that  he  has  not  qualified  by  giv- 
ing the  bond  required  by  statute.  Matter  of  Fa/rnum,  21 
Supm.  Ct.  (13  Hun),  159. 

§  387.  Citation. — The  petition  having  been  duly  presented, 
the  court  wiU  thereupon  make  an  order  that  a  citation  issue  to 
all  the  parties  interested  in  the  estate  assigned,  requiring  them 
to  appear  in  court  on  some  day  therein  to  be  specified,  and  to 
show  cause  why  a  settlement  of  the  account  of  proceedings  of 
the  assignee  should  not  be  had,  and  if  no  cause  be  shown,  to 
attend  the  settlement  of  such  account.  The  citation  must  be 
issued  by  the  court,  and  made  returnable  in  court. 

The  citation  issues  upon  the  order  and  is  in  the  general 
form  of  a  citation  in  use  in  the  surrogate's  court.  It  is  attested 
by  the  judge  and  signed  by  the  clerk,  under  the  seal  of  the 
court.  It  need  not  be  and  usually  is  not  addressed  to  the  per- 
sons to  be  served  individually,  but  is  addressed  in  general  terms 
to  all  persons  interested  in  the  trust  estate  created  by  the  gen- 
eral assignment  described  by  the  names  of  the  parties  and  the 
<3ate  of  its  execution. 

§  388.  Who  must  be  served. — If  the  accounting  is  to  be 
general  and  final,  the  citation  must  be  served  upon  "  all  parties 
other  than  the  petitioner  who  are  interested  in  the  fund,  in- 
cluding assignors,  assignees,  and  their  sureties,  except  that  if  the 
time  limited  by  due  advertisement  for  presentation  of  claims 
has  expired  before  the  issue  of  the  citation,  creditors  who  have 
not  duly  presented  their  claims  need  not  be  served."  Laws  of 
isrr,  chap.  464,  §  13. 

If  the  accounting  be  but  partial  the  assignee  alone  need  be 
served. 

§  389.  Service  of  citation. — "  In  case  the  creditors  of  such 
assignor,  who  have  proved  their  claims,  exceed  twenty-five  in 
number,  then  the  county  judge,  upon  proof  of  affidavit  that 
fiueh  creditors  exceed  such  number,  may  by  order  direct  such 
citation  to  be  served  on  each  creditor  who  has  proved  his  claim, 
by  depositing  a  copy  of  the  same,  at  least  thirty  days  prior  to 
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the  return  day  thereof,  in  the  post  office  at  the  place  where  the 
assignee  or  assignees,  or  either  of  them,  reside,  duly  inclosed 
and  directed  to  each  of  such  creditors,  at  his  last  known  post 
office  address,  with  the  postage  prepaid ;  and  by  publishing 
such  citation  once  a  week  for  at  least  four  weeks  prior  to  such 
return  day  in  one  or  more  newspapers,'to  be  designated  by  such 
county  judge  as  most  likely  to  give  notice  to  such  creditors." 
Laws  of  18YY,  chap.  466,  §  13  ;  as  amended  by  Laws  of  18T8, 
chap.  318,  §  4. 

"A  citation  personally  served  within  the  county  of  the 
judge  or  an  adjoining  county  must  be  so  served  at  least  eight 
days  before  the  return  thereof ;  if  in  any  other  county,  at  least 
fifteen  days  before  the  return  thereof."  Laws  of  1877,  chap. 
466,  §  14. 

"  The  county  judge  may  direct  service  to  be  made  by  pub- 
lication when  he  is  satisfied  by  affidavit  or  verified  petition 
either  that  the  person  to  be  so  served  is  unknown,  or  that  his 
residence  cannot,  after  diligent  inquiry,  be  ascertained,  or  that 
he  cannot,  after  due  diligence,  be  found  within  the  State.  The 
order  for  such  service  must  direct  service  of  the  citation  upon 
such  person,  to  be  made  by  publication  thereof  in  one  news- 
paper to  be  designated  by  the  county  judge  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  also,  if  it  appear 
that  any  such  person  resides  without  the  State,  then  in  the 
State  paper  for  such  length  of  time  as  he  may  deem  reasonable, 
not  less  than  once  a  week  for  six  weeks,  and  that  a  copy  of  the 
citation  be  forthwith  deposited  in  the  post  office  duly  inclosed 
and  directed  to  each  person  so  served,  at  his  last  known  place 
of  residence  or  post  office  address,  and  the  postage  paid  thereon, 
at  least  thirty  days  before  the  return  day  thereof."  Laws  of 
1877,  chap.  466,  §  15  ;  see  Code  of  Civ.  Pro.  §  440. 

"When  publication  has  been  ordered,  personal  service  with- 
out the  State  made  if  within  the  United  States  at  least  thirty 
days  or  without  the  United  States,  at  least  forty  days  before 
the  return  day  is  equivalent  to  publication  and  mailing."  Laws 
of  1877,  chap.  466,  §  16. 

"Personal  service  upon  minors  and  persons  incompetent 
shall  be  made  in  the  manner  prescribed  by  law  for  the  service 
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of  citations  issued  by  a  surrogate,  in  cases  of  final  accounting." 
Laws  of  1877,  chap.  466,  §  17. 

"  In  proceedings  of  administrators  and  executors  on  final  set- 
tlements of  their  accounts,  minors  shall  be  served  with  citations 
and  special  guardians,  appointed  in  the  same  manner  as  citations 
are  required  to  be  served  and  special  guardians  appointed  on 
the  proof  of  wills,  and  in  no  other  way."  Laws  of  1874,  chap. 
156.  For  manner  of  serving  citation  on  lunatic  on  proof  of 
will,  see  Laws  of  1872,  chap.  693 ;  on  infants,  3  K.  S.  6th  ed. 
66,  §  55,  pi.  3. 

"  Personal  service  upon  one  of  two  or  more  creditors  who 
claim  as  copartners  or  otherwise  as  joint  creditors  shall  he 
equivalent  to  personal  service  on  all,  and  voluntary  appearance 
either  in  person  or  by  attorney  shall  be  equivalent  to  personal 
service."     Laws  of  1877,  chap.  466,  §  17. 

§  390.  Powers  of  county  court  on  accounting. — The  twen- 
tieth section  of  the  general  assignment  act  provides  that : 

"  On  a  proceeding  for  an  accounting  under  this  act  the 
county  court  shall  have  power  (as  samended  by  Laws  of  1878, 
chap.  318) : 

''1.  To  examine  the  parties  and  witnesses  on  oath  in  rela- 
tion to  the  assignment  and  accounting  and  all"  matters  connected 
therewith,  and  to  compel  their  attendance  for  that  purpose  and 
their  answers  to  questions,  and  the  production  of  books  and 
papers. 

"2.  To  require  the  assignee  to  render  and  file  an  account  of 
his  proceedings,  and  to  enforce  the  same  in  the  manner  pro- 
vided by  law  for  compelling  an  executor  or  administrator  to 
comply  with  a  surrogate's  order  for  an  account. 

"  3.  To  take  and  state  such  account,  or  to  appoint  a  referee 
to  take  and  state  it ;  and  such  referee  shall  have  the  powers 
enumerated  in  subdivision  one  of  this  section. 

"  4.  To  settle  and  adjudicate  upon  the  account  and  the  claims 
presented,  and  to  decree  payment  of  any  creditor's  just  propor- 
tional part  of  the  fund,  or,  in  case  of  a  partial  accounting,  so 
much  thereof  as  the  cii'cumstanee^of  the  case  render  just  and 
proper. 

"  5.  To  discharge  the  assignee  and  his  surety  at  any  time, 
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upon  performance  of  the  decree,  from  all  further  liability 
upon  matters  included  in  the  accounting,  to  creditors  appearing 
and  to  creditors  not  having  appeared  after  due  citation,  or  not 
having  presented  their  claims  after  due  advertisement. 

"  6.  On  proof  of  a  composition  between  the  assignor  and  his 
creditors,  to  discharge  the  assignee  and  his  sureties  from  all 
further  liability  to  the  compounding  creditors  appearing  or  duly 
cited,  and  to  authorize  the  assignee  to  release  the  assets  to  the 
assignor  ;  provided,  however,  that  if  there  be  any  creditors  not 
assenting  to  the  composition,  the  court  shall  determine  what 
proportion  of  the  fund  shall  be  paid  to  or  reserved  for  creditors 
not  assenting,  which  shall  not  be  less  than  the  sum  or  share  to 
which  they  would  be  entitled  if  no  composition  had  been  made, 
and  may  decree  distribution  accordingly. 

"  7.  To  adjourn  the  proceedings  from  time  to  time,  issue 
further  citations,  if  necessary,  and  amend  the  petition  and  pro- 
ceedings thereon  before  decree  in  furtherance  of  justice. 

"  8.  To  punish  as  for  a  contempt  any  disobedience  or  viola- 
tion of  any  order  made  or  process  issued  in  pursuance  of  this 
act,  or  the  acts  hereby  amended,  and  to  restrain  by  arrest  and 
imprisonment  any  party  or  witness  when  it  shall  satisfactorily 
appear  that  such  party  or  witness  is  about  to  leave  the  jm-isdic- 
tion  of  the  court,  and  to  take  bail  to  secure  the  attendance  of 
such  party  or  witness,  to  be  prosecuted  under  the  order  of  the 
court,  in  case  of  forfeiture,  by  and  for  the  benefit  of  the  party  in 
whose  interest  such  examination  shall  be  ordered. 

"  9.  To  exercise  such  other  or  further  powers  in  respect  to 
the  proceedings  and  the  accounting  therein  as  a  surrogate  may 
by  law  exercise  in  reference  to  an  accounting  by  an  executor  or 
administrator."  Laws  of  1877,  chap.  GM,  §  20 ;  as  amended  Laws 
of  1878,  chap.  318. 

§  391.  Proceedings  mi  return  of  citation. — Upon  the  return 
of  the  citation,  proof  should  be  presented  to  the  court  of  the 
service  of  the  citation  upon  all  the  parties  entitled  to  notice,  and 
if  it  does  not  appear  by  the  petition  what  claims  have  been  pre- 
sented to  the  assignee,  so  as  to  determine  who  are  entitled  to 
notice ;  proof  of  the  publication  of  notice  to  creditors  should 
also  be  presented  to  the  court  upon  the  return  day. 
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"  On  the  return  of  a  citation  to  all  parties  interested,  any  per- 
son claiming  an  interest,  although  not  served,  may  appear  and 
become  a  party,  on  duly  presenting  his  claim."  Laws  of  1 877, 
chap.  466,  §  19. 

The  assignee  may  then  show  cause  why  he  should  not  pro- 
ceed to  account.  There  may  be,  and  frequently  are  circum- 
stances which  render  it  proper  that  the  accounting  should  be 
delayed.  Some  of  these  are  referred  to  in  a  previous  section 
{ante,  §  386). 

The  estate  should  be  subjected  to  the  expense  of  but  one  ac- 
counting, if  the  condition  of  the  estate,  or  of  the  claims  against 
it,  is  such  that  the  whole  matter  cannot  be  disposed  of  until  the 
expiration  of  further  time,  it  is  in  the  discretion  of  the  court  to 
postpone  the  accounting. 

The  assignee  may  also  present  any  defences  to  the  petition 
for  accounting  which  would  be  available  to  him  in  an  action  (ante, 
§  369).  If,  however,  he  is  prepared  to  account,  or  is  ordered 
to  do  so,  he  may  then  file  his  account,  or  the  proceeding  may  be 
adjourned  to  enable  him  to  do  so  (ante,  §  390,  para.  7).  The  stat- 
ute follows  the  proceedings  for  an  accounting  in  the  surro- 
gate's court  {ante,  §  390,  para.  9).  After  the  account  is  filed , 
creditors  will  be  afforded  an  opportunity  to  examine  it  and  file 
their  objections.  Van  Yleck  v.  Burroughs,  6  Barb.  341 ;  Dis- 
oway  V.  BanTc  of  Washington,  24 Id.  60,  The  objections  should 
be  reduced  to  writing,  and  may  cover  every  possible  ground 
{ante,  %  376). 

It  is  said  (Red.  Sur.  Pr.  388),  that  the  surrogate  may  re- 
quire the  executor  or  administrator  to  be  personally  examined 
on  oath  before  him  as  to  the  details  of  the  account,  so  as  to 
enable  a  party  interested  to  file  objections  to  specific  items,  but 
this  course  can  hardly  ever  be  necessary  in  view  of  the  practice 
which  generally  prevails,  of  permitting  objections  to  be  stated 
in  the  most  general  language.  The  filing  of  a  notice  which 
either  generally  or  specifically  denies  the  correctness  of  the  ac- 
count, is  sufficient  to  raise  an  issue,  though  unquestionably  the 
surrogate  has  a  discretion  to  require  the  objection  to  be  made 
more  definite  and  specific.  Whatever  authority  the  surrogate 
has  in  this  respect  may  be  exercised  by  the  county  judge  under 
the  general  assignment  act  {ante,  §  390,  para.  9). 
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§  392.  Reference. — The  county  court  is  also  empowered  to 
appoint  a  referee  to  take  and  state  the  account,  and  the  referee 
may  also  be  authorized  to  examine  the  parties  and  witnesses  on 
oath  in  relation  to  the  assignment  and  accounting  and  all  mat- 
ters connected  therewith,  and  to  compel  their  attendance  for  that 
pm-pose,  and  their  answers  to  questions,  and  the  production  of 
books  and  papers  {ante,  §  390,  para.  1  and  3).  This  power  did 
not  exist  under  the  previous  act  prior  to  the  amendment  of 
1875.  Matter  of  Morgan,  h%  IS.  Y.Q'iQ.  And  subsequent  to 
that  act  the  referee  had  no  power  to  hear  and  determine  any 
controverted  matter.  Matter  of  Levy's  Accounting,  1  Abb. 
K  C.  1Y7. 

The  order  of  reference  should  follow  the  order  ordinarily 
made  in  an  action  for  accounting  (ante,  §  370).  It  should  ap- 
point the  time  and  place  of  the  first  meeting  and  the  notice  to 
be  given.  The  power  to  settle  and  adjudicate  upon  the  claims 
presented  is  not  one  of  the  powers  which  can  be  conferred 
upon  the  referee  under  the  first  and  third  paragraphs  {ante, 
§  390,  para.  1  and  3).  That  power  is  lodged  in  the  court  by 
the  fourth  paragraph  {ante,  §  390,  para.  4),  but  under  the  2Gth 
section  of  the  act  {ante,  §  362),  the  court  may  order  a  trial  be- 
fore a  referee,  of  any  disputed  claim  or  matter  arising  undei- 
the  provisions  of  the  act.  The  referee  may,  therefore,  upon 
the  accounting,  be  directed  to  take  testimony  as  to  the  claims 
presented  and  report  the  same,  and  the  court  will  pass  upon  the 
validity  of  the  claims  so  presented.  Matter  of  Farnum,  21 
Supm,  Ct.  (14  Hun),  159.  In  case  of  disputed  claims  the 
court  may  order  a  trial  either  before  a  jury  or  referee,  under  the 
provisions  of  the  26th  section. 

§  393.  Proceedings  hefore  the  referee. — The  proceedings 
before  the  referee  upon  taking  and  stating  an  account  are  not 
prescribed  by  the  statute.  They  are  such  as  have  been  detailed 
heretofore  in  actions  for  an  accounting  {ante,  §  373).  The  form 
of  the  assignee's  account  {a/nte,  §  374),  the  requirements  as  to 
vouchers  {ante,  §  377),  the  allowances  which  will  be  made  to  the 
assignee  for  disbursements,  expenses  and  commissions  {ante, 
§  378),  the  form  of  the  referee's  report  {ante,  §  380),  and  the 
manner  of  objecting  and  excepting  to  it  {ante,  §§  380,  381),  are 
24 
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all  precisely  snch  as  are  regulated  by  law  in  actions  for  an  ac- 
counting, and  need  not  be  recapitulated. 

§  394.  Compelling  the  assignee  to  account. — The  court  may 
{ante,  §  390,  para.  2)  compel  the  assignee  to  account  in  the  same 
manner  provided  by  law  for  compelling  an  executor  or  administra^ 
tor  to  comply  with  a  surrogate's  order  for  an  account.  Obedience 
to  such  order  may  be  enforced  in  the  manner  of  compelling  the 
return  of  an  inventory  (2  E.  S.  92,  §  53  ;  3  K.  S.  6th  ed.  100, 
§  66)  by  attachment  and  commitment.  2  E.  S.  85,  §  18  ;  3  E. 
S.  6th  ed.  92,  §  20. 

So,  also,  an  executor's  letters  may  be  revoked  if  he  abscond 
or  conceal  himself  so  that  the  order  cannot  be  personally 
served,  or  in  case  of  neglect  to  render  an  account  within  thirty 
days  after  being  committed.     Eed.  Sur.^'Pr.  371. 

But  it  seems,  that  without  proceeding  to  compel  the  assignee 
to  bring  in  his  account,  if  he  refuses  to  do  so  the  referee  may 
proceed  to  make  up  the  account,  and  if  sufficient  appears  from 
the  admissions  of  the  party  to  be  charged  in  any  proceeding  in 
the  cause  to  enable  the  account  against  him  to  be  properly 
made  out,  the  party  conducting  the  proceeding  may  imme- 
diately bring  in  his  charge,  without  waiting  for  any  account 
under  the  rule  {ante,  §  373  n.).  2  Dan.  Chan.  Pr.  1223 ;  1  Van 
Sant.  Eq.  Pr.  533. 

§  395.  Accounting  hy  trustees  of  insolvent  debtors  ap- 
pointed under  the  Revised  Statutes. — The  assignees  of  in- 
solvent debtors  appointed  under  the  proceedings  considered  in 
Parts  I  and  II  of  this  work,  are  required  to  keep  a  regular  ac- 
count of  all  moneys  received  by  them  as  trustees,  to  which 
every  creditor  or  other  person  interested  therein  shall  be  at 
liberty,  at  all  reasonable  times,  to  have  recourse.  2  E.  S.  45,  §  26. 

It  is  farther  provided,  that  "  the  trustees  ^yithin  fifteen 
months  from  the  time  of  their  appointment,  shall  call  a  general 
meeting  of  the  creditors  of  such  debtor  by  a  notice  published 
in  the  same  manner  as  hereinbefore  directed,  respecting  the  pub- 
lication of  the  notice  of  their  appointment ;  in  which  notice 
they  shall  specify  the  place  and  time  of  such  meeting,  which 
time  shall  not  be  more  than  three  months  nor  less  than  two 
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months  after  the  first  publication  of  such  notice.  Every  notice 
shall  be  published  at  least  once  in  each  week  until  the  time  of 
such  meeting."  2  K.  S.  46,  §  27  ;  3  E.  S.  6th  ed.  40,  §  29 ;  2 
Edm.  47  ;  1  Fay's  Dig.  390.  "  At  such  meeting  or  other  ad- 
journed meeting  thereafter,  aU  accounts  and  demands  for  and 
against  the  estate  of , such  debtor  shall  be  fairly  adjusted  as  far 
as  the  same  can  be  ascertained,  and  the  amount  of  moneys  in 
the  hands  of  the  trustees  declared."  2  E.  S.  46,  §  29 ;  3  E. 
E.  S.  6th  ed.  40,  §  30 ;  2  Edm.  47 ;  1  Fay's  Dig.  390. 

The  method  of  making  distribution  will  be  considered  in 
the  succeeding  chapter  (post,  chap.  XXIX). 

"  Within  ten  days  after  any  dividend  made  by  any  trustees, 
they  shaU  i-ender  on  oath,  and  file  with  the  clerk  of  the  county 
court  of  the  county  in  which  they  reside,  an  account  in  writing 
of  all  their  proceedings  in  the  premises,  stating : 

"  1st.  Their  disbursements,  commissions  and  the  dividends 
made  by  them. 

"  2d.  The  names  and  residences  of  the  creditors  to  whom 
dividends  were  made,  and  the  names  of  those  actually  recover- 
ing them. 

"  3d.  The  property,  moneys  and  effects  of  the  debtor  re- 
maining in  their  hands,  and  the  value  and  situation  of  the  same. 
And  such  trustees  may  be  compelled  by  a  rule  of  the  Supreme 
Court  or  of  the  county  court  of  the  county  in  which  they  re- 
side, to  render  such  an  account  on  oath  on  the  application  of 
the  debtor  or  of  any  creditor."  2  E.  S.  49,  §  45  ;  3  E.  S.  6th 
ed.  42,  §  50  ;  2  Edm.  50  ;  1  Fay's  Dig.  392. 

The  trustees  are  made  subject  to  the  order  of  the  Supreme 
Court  and  of  the  county  court  or  court  of  common  pleas  of 
the  county  in  which  they  were  appointed,  upon  the  applica- 
tion of  any  creditor  or  of  any  debtor  in  respect  to  whom  they 
were  appointed,  in  relation  to  the  execution  of  any  of  the 
powers  and  duties  confided  to  them  {ante,  §  357). 
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DISTRIBUTION   AMONG  CREDITORS   AND   DISCHARGE   OF  THE 
ASSIGNEE   AND   HIS   SURETIES. 

§  396.  Wlio  are  entitled  to  share. — We  have  heretofore  con- 
sidered to  some  extent  the  manner  in  which  the  creditors  and 
their  claims  are  to  be  ascertained  {ante,  §  359).  Where  the  as- 
signment is  for  the  payment  of  the  assignor's  debts  generally, 
the  persons  who  are  creditors  as  well  as  the  amounts  of  their 
claims  may  be  ascertained  on  an  accounting  in  equity  in  the 
manner  hereinbefore  pointed  out  {ante,  §  372).  Under  the  gen- 
eral assignment  act,  creditors  are  required  to .  present  their 
claims  with  the  vouchers  to  the  assignee  on  notice  {ante,  §  360), 
and  if  he  doubts  the  validity  of  the  claims,  they  may  be  brought 
to  trial  before  a  jury  or  referee  {ante,  §  362).  The  assignee  is 
not  required  to  assume  the  slightest  risk  in  paying  out  the  trust 
funds,  and  if,  without  the  order  of  the  court,  he  make  a  pay- 
ment to  a  person  not  authorized  by  the  terms  of  the  trust  to 
receive  it,  he  will  be  held  personally  responsible  for  the  misap- 
plication to  the  persons  who  can  establish  a  better  right,  and  the 
advice  of  counsel  will  not  protect  him  in  making  a  money  pay- 
ment. Perry  on  Trust,  §  927 ;  see  Turner  v.  Maule,  3  De  G. 
&  S.  497  ;  Boulton  v.  Beard,  3  De  G.  M.  &  G.  608  ;  KnigMs 
Trusts,  'iH  Beav.  45.  In  any  case  of  doubt  or  uncertainty  the 
assignee  should,  upon  the  final  accounting,  require  that  the 
validity  of  aU  claims  should  be  settled  and  determined  by  the 
court,  and,  to  that  end,  that  creditors  be  required  to  make  proof 
of  the  validity  of  their  claims. 

This  may  be  done,  as  we  have  heretofore  pointed  out,  under 
the  provisions  of  the  general  assignment  act. 

Where  the  trust  is  for  the  payment  of  the.  grantor's  debts 
generally,  it  will  extend  only  to  debts  which  existed  at  the  time 
when  the  deed  was  made.  A  debt  subsequently  originating  is 
not  entitled  to  payment  out  of  the  trust  estate.  If  contingent 
liabilities  are  provided  for,  they  must  be  such  as  existed  when 
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the  conveyance  was  executed,  and  should  be  at  least  such  as 
would  entitle  a  party,  under  the  provisions  of  the  English  bank- 
rupt act  or  our  insolvent  laws,  to  a  share  in  the  insolvent  or 
bankrupt  estate.     Rome  Ex.  Bank  v.  Eaines,  4  Abb.  Dec.  83. 

And  where  a  note  was  made  the  day  after  the  assignment 
was  executed  and  delivered,  it  was  held  that  it  could  not  be 
included  in  the  assignment,  nor  could  the  assignor,  by  antedat- 
ing the  note,  vary  the  effect  of  the  instrument.  Sheldon  v. 
Smith,  28  Barb.  594,  600  ;  see  Power  v.  Alger,  13  Abb.  Pr. 
284,  475. 

§  397.  Dividends. — In  a  proper  case,  however,  dividends 
may  be  declared  by  the  assignee  before  the  final  accounting. 
He  should  be  careful  to  reserve  enough  to  meet  all  possible 
claims  against  the  estate  which  may  be  brought  in  on  a  final 
accounting  {ante,  §  391). 

The  assignee  should  always  give  notice  to  the  creditors  of 
the  payment  of  any  dividend  under  the  assignment,  otherwise 
he  will  become  liable  to  the  payment  of  interest. 

§  398.  Secured  creditors. — The  assignment  may  provide  for 
the  payment  of  secured  claims,  and  if  it  be  the  manifest  intent 
of  the  assignor  that  the  secured  creditor  shall  be  paid  on  the 
face  of  his  claim,  the  creditor's  right  to  payment  is  fixed  by 
the  assignment,  and  cannot  be  determined  upon  any  motion  of 
equity  or  equality,  for  the  court  has  no  power  to  create  or  order 
a  new  trust.  Midgeh/  v.  Sloeum,  2  Abb.  N.  S.  275,  278.  But 
where  the  provision  is  for  the  payment  of  debts  generally,  some 
question  has  been  made  as  to  whether  the  creditor  is  to  receive 
a  dividend  upon  his  whole  claim  or  only  upon  the  deficiency 
after  deducting  the  proceeds  or  value  of  the  security. 

It  is  undoubtedly  a  settled  rule  of  equity  that  where  one 
creditor  has  two  funds  of  his  debtor  to  which  he  can  resort  for 
payment,  and  another  creditor  has  a  specific  or  general  lien 
upon  one  of  those  funds  only  for  the  payment  of  his  debt, 
equity  will  compel  the  first  creditor  to  resort  to  that  fund  to 
which  the  lien  of  the  other  does  not  extend.  Besley  v.  Law- 
rence, 11  Paige,  581 ;  Halsey  v.  Beed,  9  Paige,  446. 

"While  this  rule  is  not  to  be  doubted,  the  inquiry  still  re- 
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mains  whether,  after  the  secured  creditor  has  thus  resorted  to 
his  security  and  found  it  inadequate,  the  deficiency  then  remain- 
ing or  his  original  debt  will  constitute  the  basis  of  his  claim 
against  the  remaining  fund.  The  statutory  rule  in  bankruptcy 
is  that  he  will  be  admitted  as  a  creditor  only  for  the  balance  of 
the  debt  after  deducting  the  value  of  the  security.  K.  S.  U.  S. 
§  5075.  But  the  security  referred  to  in  the  bankrupt  act  is  secur- 
ity on  the  property  of  the  bankrupt,  and  does  not  refer  to  prop- 
erty of  third  persons,  or  guarantees  or  indorsements  of  third 
persons.  In  re  Anderson,  12  IST.  B.  JR.  502 ;  In  re  Dunlcerson, 
12  Id.  413  ;  In  re  Cram,  1  Id.  504 ;  In  re  Brioch,  15  Id.  11 ; 
Ex  parte  Bennet,  2  Atk.  527 ;  Ex  parte  Parr,  18  Ves.  65 ;  Ex 
parte  Goodman,  3  Mad.  Ch.  E.  373 ;  Ex  parte  Plamner,  1  Atk. 
103.  And  where  the  creditor  holds  securities  of  third  persons, 
he  may  prove  his  whole  debt  against  the  bankrupt's  estate  and 
resort  to  the  security  for  any  deficiency,  not  receiving,  however, 
more  than  his  claim  in  full.  In  case  he  realizes  on  the  security 
before  proving,  he  can  only  prove  for  the  balance  remaining 
unpaid.     Blumenstiel's  Bank.  287. 

These  rules  of  the  bankrupt  law  have  not  been  uniformly  ap- 
plied in  distributions  under  general  assignments  or  under  State 
insolvent  laws.  Thus,  in  Massachusetts,  the  rule  that  the  cred- 
itor can  share  only  on  the  deficiency  of  his  debt  after  exhaust- 
ing the  security  is  recognized.  Amory  v.  Francis,  16  Mass. 
308.  But  the  distinction  between  securities  upon  the  debtor's 
estate  and  securities  of  third  persons  does  not  appear  to  be 
recognized.  Richardson  v.  Wyman,  4  Gray,  553 ;  LoMcTdon  v. 
Wolcott,  6  Met.  305  ;  see  Cabot  Bank  v.  Bodman,  11  Gray,  134. 
In  Iowa,  it  has  been  held,  that  a  creditor  could  claim  a  divi- 
dend under  a  general  assignment  only  upon  the  amount  re- 
maining unpaid  after  exhausting  the  property  upon  which  he 
has  a  special  lien.  Wurtz  v.  Hart,  13  Iowa,  515.  In  Bell  v. 
Fleming's  Exrs.  (12  N.  J.  Eq.  490),  the  question  is  left  in  doubt. 
In  Putnam  v.  Eussell  (17  Vt.  54),  West  v.  Bank  of  Eutland(19 
Id.  403),  in  insolvency  ;  Walker  v.  Barker  (26  Id.  710),  Moses 
V.  Eaulet  (2  N.  H.  483),  Findlay  v.  Hosener  (2  Conn.  350),  in 
administration  ;  and  Logan  v.  Anderson  (18  B.  Men.  [Ky.]  114), 
Patten's  Appeal  (45  Penn.  St.  151),  Miller's  Appeal  (35  Penn. 
St.  481),  Morris  v.  Olwine  (22  Penn.  St.  21),  Klein's  Appeal 
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(27  Id.  42),  under  general  assignments,  it  was  held  tliat  the 
secured  creditor  was  entitled  to  be  paid  a  dividend  on  his  whole 
debt,  and  not  merely  on  the  deficiency  after  applying  the  secur- 
ity.    See  also  Story's  Eq.  §  564  a. 

In  this  State  the  question  under  a  general  assignment  doss 
not  appear  to  have  been  passed  upon  except  at  special  term, 
and  the  decisions  made  do  not  free  the  matter  from  doubt. 
In  Midgeley  v.  Slocura  (2  Abb.  N.  S.  275),  the  assignment 
directed  the  assignee  "  to  apply  the  proceeds  towards  the  pay- 
ment of  the  persons  or  corporations,  holders  now  or  at  any 
future  time,  for  the  time  being,"  of  a  specified  class  of  notes. 
At  the  date  of  the  assignment  the  Park  National  Bank  held 
notes  belonging  to  this  class  amounting  to  $23,500,  secured  by 
the  pledge  of  notes  of  other  parties.  After  the  assignment  and 
before  the  accounting,  the  bank  collected  $16,330  98  of  the 
collaterals,  leaving  due  $9,573  55.  The  bank  claimed  a  divi- 
dend on  the  original  indebtedness,  but  were  allowed  to  share 
only  on  the  basis  of  the  balance  remaining  due.  The  decision 
was  placed  upon  a  construction  of  the  assignment  which  was 
regarded  as  directing  that  the  assignees  should  pay  the  debts 
outstanding  at  the  time  of  the  execution  of  the  trust,  and  not 
on  the  basis  of  the  original  indebtedness.  The  question  also 
came  before  Judge  Masten  in  the  Superior  Court  of  Buffalo, 
in  the  case  of  Jervis  v.  Smith  (7  Abb.  Pr.  N.  S.  217 ;  s.  c.  1 
Sheldon,  189).  In  that  case  the  plaintiffs,  as  sureties  of  one 
Rich,  were  secured  by  the  pledge  of  certain  bonds  and  stocks. 
Rich,  having  failed,  and  the  plaintiffs  having  been  called  upon 
to  meet  their  obligations  as  sureties,  paid  upwards  of  $11,000 — 
the  securities  realized  $4,500.  Rich  made  an  assignment,  in 
which  he  directed  his  creditors  to  be  paid  "  in  proportion  to  the 
amounts  due  and  owing  by  him  to  them  respectively."  The 
court  held  that  the  plaintiffs  were  entitled  to  a  dividend  upon 
the  whole  amount  of  their  original  indebtedness,  without  de- 
ducting the  securities  held  by  them  or  the  proceeds.  This  de- 
cision is  in  direct  conflict  with  the  rule  in  bankruptcy  and  with 
the  Massachusetts  decisions.  It  is,  however,  sustained  by  a  num- 
ber of  the  cases  cited  above. 

§  399.  Priority  of  United  States. — It  is  provided  by  the 
Revised  Statutes  of  the  United  States  (§§  3466,  3467),  incor- 
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porating  the  provisions  of  the  statutes  of  March  3d,  119T 
(1  Stat,  at  Large,  515),  and  March  2d,  1799  (1  Stat,  at  Large, 
676),  that  "  whenever  any  person  indebted  to  the  United  States, 
is  insolvent,  or  whenever  the  estate  of  any  deceased  debtor  in 
the  hands  of  the  execiitors  or  administrators  is  insufficient  tO' 
pay  all  the  debts  due  from  the  deceased,  the  debts  due  to  the 
United  States  shall  be  first  satisfied ;  and  the  priority  hereby 
established  shall  extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts,  makes  a  volun- 
tary assignment  thereof,  or  in  which  the  estate  and  effects  of  an 
absconding,  concealed,  or  absent  debtor  are  attached  by  process- 
of  law,  as  to  cases  ih  which  an  act  of  bankruptcy  is  committed." 
K  S.  U.  S.  §  3466. 

"  Every  executor,  administrator  or  assignee,  or  other  person 
who  pays  any  debt  due  by  the  person  or  estate  from  whom  or 
for  which  he  acts,  before  he  satisfies  and  pays  the  debts  due  to 
the  United  States  from  such  person  or  estate,  shall  become  an- 
swerable in  his  own  person  and  estate  for  the  debts  so  due  to 
the  United  States,  or  for  so  much  thereof  as  may  remain  due- 
and  unpaid."  E.  S.  U.  S.  §  3467.  "And  when  the  principal 
in  any  bond  given  to  the  United  States  is  insolvent,  and  his 
estate  and  effects  are  insufficient  to  pay  the  United  States,  the 
money  due  on  the  bond,  any  surety  or  his  representative  who 
pays  to  the  United  States  the  money  due  on  the  bond,  has  a 
like  priority  for  the  recovery  and  receipt  of  the  money  out  of 
the  estate  of  the  insolvent  as  is  secured  to  the  United  States, 
and  may  bring  and  maintain  a  suit  upon  the  bond  in  law  or 
e(jHity  in  his  own  name  for  the  recovery  of  all  moneys  paid 
thereon."     K.  S.  U.  S.  §  3468. 

The  insolvency  contemplated  by  these  statutes  is  not  a  mere 
inability  to  pay,  but  a  notorious  or  legal  insolvency  evidenced 
by  some  notorious  act  by  which  the  debtor's  property  comes 
into  the  hands  of  an  assignee  or  other  officer  for  distribution. 
Prince  v.  Bartlett,  8  Cranch,  431 ;  s.  c.  9  Mass.  431 ;  Thelus- 
son  V.  Smith,  Pet.  C.  C.  195  ;  2  Wheat.  393  ;  Conrad  v.  Atlan- 
tio  Ins.  Go.  1  Pet.  386,  439.  And  the  assignment  must  be  a 
general  one  of  all  the  debtor's  property.  U.  S.  v.  Monroe,  5 
Mason,  572 ;  U.  S.  v.  Rowland,  4  Wheat.  108 ;  U.  8.  v.  Clark,. 
Id.  629  ;    U.  S.  v.  Hunter,  5  Mason,  229 ;  U.  S.  v.  Hooe,  3 
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Crancli,  Y3 ;  Conrad  y.  Atlantio  Ins.  Co.  1  Pet.  386,  439  ;  TJ. 
8.  V.  McLellan,  3  Sumn.  345 ;  U.  S.  v.  Bank  of  U.  S.  8  Eob. 
(La.)  262 ;  Dias  v.  Bouchaud,  10  Paige,  445 ;  s.  o.  1  N.  Y. 
210,  An  assignment  of  a  portion,  however  large,  without 
fraud,  is  not  sufficient.  U.  S.  v.  Monroe,  5  Mason,  572.  But 
if  only  a  trifling  portion  of  the  assignor's  estate  be  omitted  or 
reserved,  whether  by  mistake  or  for  the  purpose  of  evading  the 
statute,  such  omission  or  reservation  will  not  make  the  assign- 
ment a  partial  one,  so  as  to  defeat  the  priority.      U.  S.  v.  Hooe, 

3  Cranch,  73 ;  U.  S.  v.  Langton,  6  Mason,  280,  289 ;  U.  8.  v. 
McLellan,  3  Sumn.  345.  Nor  can  the  debtor,  by  assigning  all 
his  property  by  difEerent  acts,  defeat  the  priority  of  the  United 
States,   under  the  pretext   of    the   assignment  being  partial 

XU.8.  V.  BanJc  of  U.  8.  8  Eob.  [La.]  262) ;  but  an  assignment 
by  a  debtor  who  is  insolvent,  of  his  property  in  trust  for  the 
benefit  of  a  single  creditor  or  surety,  containing  no  provision 
for  the  benefit  of  creditors  generally,  is  not  within  the  statute. 
Bouchard  v.  Bias,  1  N.  Y.  201 ;  rev'g  10  Paige,  445.  If  the 
assignment  does  not,  on  its  face,  appear  to  be  general,  the  onus 
prohandi  is  on  the  United  States.  U.  8.  v.  Clark,  1  Paine, 
629 ;  U.  8.  v.  Langton,  5  Mason,  280,  289  ;  U.  8.  v.  Rowland, 

4  Wheat.  108 ;  see  Mott  v.  Ma/ris'  Assignees,  2  Wash.  C.  C.  196. 

The  nature  of  the  priority  established  in  favor  of  the  United 
States  does  not  constitute  a  lien  upon  the  property  in  favor  of 
the'  United  States  {Forsyth  v.  Clark,  3  Wend.  637,  655),  but 
simply  a  right  of  prion  payment  out  of  the  general  funds  of  the 
debtor  in  the  hands  of  the  assignee.  Conrad  v.  Atlantic  Ins. 
Co.  1  Pet.  439  ;  U.  8.  v.  Hack,  8  Pet.  271.  The  statute  does 
not  prevent  the  transmission  of  the  property,  but  merely  creates 
a  preference  in  payment ;  and  before  this  preference  has  at- 
tached, the  debtor  may  convey  or  mortgage  his  property,  or 
transfer  it  in  the  ordinary  course  of  business.  The  statute  does 
not  effect  any  lien,  general  or  specific,  existing  when  the  event 
takes  place,  giving  the  United  States  a  claim  of  priority.  Brent 
V.  Bank  of  Washington,  10  Pet.  596 ;  IT.S.y.  Fisher,  2  Cranch, 
358 ;  U.  8.  v.  Hooe,  3  Id.  73.  But  the  moment  the  assignee 
takes  the  property,  he  becomes  a  trustee  for  the  United  States, 
and  bound  to  pay  its  debt  first  out  of  the  proceeds.  Beaston  v. 
Farmers'  Bank  of  Bel.  12  Pet.  102. 
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The  United  States  is  entitled  to  priority  of  payment  out  of 
the  effects  of  a  bankrupt  or  insolvent  debtor,  whether  he  be 
principal  or  surety,  or  be  solely  or  only  jointly  with  others 
liable,  and  it  is  immaterial  when  the  debt  was  contracted. 
Lewis,  Trustee,  v.  JJ.  S.  92  U.  S.  618.  And  the  form  of  the 
indebtedness,  or  the  mode  in  which  it  was  incurred,  is  imma- 
terial. Thus,  where  a  paymaster  in  the  army  fraudulently  in- 
trusted certain  moneys  of  the  United  States  with  a  firm  of 
bankers,  who  knew  that  the  money  belonged  to  the  United 
States,  upon  the  insolvency  of  the  bankers  the  United  States 
became  entitled  to  a  priority  of  payment  out  of  its  assets. 
Bayne  v.  H.  S.  93  U.  S.  642.  The  debtor  cannot  defeat  the 
priority  by  any  provision  of  the  assignment  by  giving  a  priority 
to  another  creditor,  although  that  creditor  may  have  parted 
with  security  in  order  to  obtain  the  preference.  U.  S.  v.  Motf, 
1  Paine,  188. 

This  right  of  priority  attaches  only  on  the  residue  of  the 
fund  in  the  assignee's  hands,  after  payment  of  the  expenses  in- 
curred in  its  collection.      U.  /S.  v.  Hunter,  5  Mason,  229. 

And  the  same  right  of  priority  which  belongs  to  the  Gov- 
ernment attaches  to  the  claim  of  an  individual  who,  as  surety, 
has  paid  money  to  the  Government.  Hunter  v.  V.  S.  5  Pet. 
173.  A  surety  on  a  custom  house  bond,  who  has  paid  it,  has 
the  same  priority  as  the  United  States  against  the  estate  of  his 
principal  in  the  hands  of  his  assignee.  U.  S.  v.  Hunter,  5 
Mason,  62.  But  he  has  no  priority  in  a  case  where  the  United 
States  would  have  none.  Bouchard  v.  Hias,!!^.  Y.  201.  JS"or 
does  it  give  him  a  right  to  maintain  an  action  against  an  insolv- 
ent after  his  discharge.     AiJcen  v.  Dunla/p,  16  Johns.  77. 

§  400.  Payment  of  dividend  does  not  take  the  debt  out  of 
the  statute  of  limitations. — The  payment  of  a  dividend  does 
not  revive  the  debt.  Pickett  v.  Leonard,  34  N.  T.  175 ;  aflB'g 
6.  0.  34  Barb.  193 ;  disapproving  Burger  v.  Harvin,  22  Barb. 
68  ;  Roosevelt  v.  Ma/rhs,  6  Johns.  Ch.  266,  292. 

Such  payment  cannot  amount  to  an  acknowledgment  or 
new  promise  on  the  part  of  the  assignor,  because  the  assignee 
has  no  authority  to  bind  the  assignor  by  such  a  promise.  The 
acts  of  the  assignee  are  beyond  the  control  of  the  assignor.   The 
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assignor  is  not  at  liberty  to  accompany  a  payment  by  the  as- 
signee with  a  qualification  or  disclaimer  as  when  made  by  him- 
self. Hunt,  J.,  in  Pickett  v.  Leonard,  supra.  So  payments 
by  an  assignee  in  bankruptcy  do  not  revive  the  debt.  Brand- 
ram  V.  Wharton,  1  B.  &  Aid.  463  ;  Davies  v.  Edwards,  1  Ex. 
22 ;  Ex  parte  Topping,  34  L.  J.  Bank.  44  ;  Roosevelt  v.  Maries, 
6  Johns.  Ch,  292. 

§  401.  Interest. — In  distributing  an  insolvent's  estate,  the 
interest  on  all  debts  upon  which  interest  is  recoverable  should 
be  computed  up  to  the  assignment,  and  the  interest  should  be 
discounted  on  such  of  the  debts  as  are  not  then  due  or  which  are 
not  upon  interest.  And  where  the  whole  amount  is  not  paid 
at  the  date  of  the  assignment,  if  assets  afterwards  come  to  the 
hands  of  the  assignee  more  than  sufficient  to  pay  the  several 
amounts  as  thus  ascertained,  interest  should  be  computed  on  such 
amounts  from  the  date  of  the  assignment,  so  as  to  give  a  ratable 
distribution  to  the  creditors.     In  re  Murray,  6  Paige,  204. 

§  402.  Payments,  how  made. — The  assignees  must  not  only 
ascertain  the  proper  parties  to  be  paid,  but  they  must  see  to  it 
that  the  money  reaches  the  hands  of  the  persons  entitled  to  re- 
ceive it,  for  if  they  make  any  mistake  in  the  person  to  whom 
they  pay  the  money,  they  are  still  liable  to  pay  it  to  the  proper 
person.  Perry  on  Trusts,  §  926.  And  if  they  pay  to  an  agent 
of  the  party  entitled,  they  must  see  to  the  genuineness  of  the  au- 
thority of  the  agent  to  whom  they  pay  or  transfer  the  money. 
If  there  is  forgery  or  fraud  or  want  of  authority  in  the  person 
receiving  it,  the  trustee  will  be  responsible.  Perry  on  Trusts, 
§  929 ;  Ashby  v.  Blaokwell,  2  Ed.  299.  The  final  decree  should 
provide  for  the  case  of  persons  who  are  abroad,  or  who  refuse 
or  neglect  to  receive  their  dividend  after  notice.  In  such  case 
the  court  will  direct  that  the  money  be  deposited  to  the  order 
of  the  party. 

§  403.  Enforcement  of  tlie  decree. — A  decree  directing  the 
payment  of  money  may  be  enforced  in  several  ways.  Suck  a 
.decree,   whether  made  in   an   action   or  in   a  proceeding   in 
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the  county  court,  may  be  docketed,  and  an  execution  issued 
thereon. 

The  general  assignment  act  provides  that  all  orders  or  de- 
crees in  proceedings  under  this  act  shall  have  the  same  force 
and  effect,  and  may  be  entered,  docketed,  and  enforced  and  ap- 
pealed from,  the  same  as  if  made  in  an  original  action  brought 
in  the  county  court.     Laws  of  18Y7,  chap.  466,  §  22. 

The  act  also  provides  that  the  county  court,  on  a  proceeding 
for  an  accounting,  shall  have  power  "  to  punish  as  foi*  a  con- 
tempt any  disobedience  or  violation  of  any  order  made  or  pro- 
cess issued  under  the  act,  and  that  it  may  exercise  such  other 
and  further  powers  in  respect  to  the  proceedings  and  the  ac- 
counting, as  a  surrogate  may  by  law  exercise  in  reference  to  an 
accounting  by  an  executor  or  administrator."  Laws  of  1877, 
chap.  iQQ,  §  20,  paragraphs  8  and  9. 

The  surrogate  may  enforce  all  la\yful  orders  process  and  de- 
crees of  his  court  by  attachment  against  the  person  of  any  one 
who  neglects  or  refuses  to  comply  with  such  orders  and  decrees, 
or  to  execute  such  process ;  such  attachment  being  in  form 
similar  to  that  used  by  the  court  of  chancery  in  analogous  cases. 
2  E.  S.  221,  §  6,  paragraph  4.  A  surrogate's  decree  for  the 
payment  of  money.  Doran  v.  Demfsey,  1  Bradf.  490  ;  Seor 
man  v.  Durijea,  11  N.  Y.  328;  affi'g  10  Barb.  523  ;  Frear's 
Case,  15  Abb.  Pr.  350  ;  Saltus  v.  Saltus,  2  Lans.  9.  The  man- 
ner and  circumstances  under  which  a  surrogate  will  issue  an 
attachment  for  non-payment  of  money  are  stated  by  Mr.  Eed- 
field  in  his  work  on  Surrogates  at  page  36  et  seq. 

In  addition  to  these  remedies,  the  statute  {ante,  §  287)  au- 
thorizes a  prosecution  of  the  assignee's  bond,  and  the  application 
of  the  money  derived  on  it,  in  the  manner  in  which  the  assignee 
should  have  applied  the  moneys  in  his  hand.  The  special  in- 
stances in  which  an  action  upon  the  bond  can  be  brought,  are 
not  specilied  in  the  statute.  The  party  must  first  obtain  leave 
of  the  court,  and  he  must  show  a  breach  of  the  condition  of 
the  bond,  to  wit,  that  the  assignee  has  not  faithfully  discharged 
the  duties  of  his  office  (ante,  §  287).  The  language  of  the 
present  statute  is  in  that  respect  broader  than  the  act  of  1860, 
by  which  it  was  provided  that  "  whenever  any  such  assignee  or 
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assignees  shall  omit  or  refuse  to  perform  any  decree  or  order 
made  against  him,  her  or  them,  by  a  judge  or  court  having 
jurisdiction  to  compel  the  payment  of  any  debt  out  of  such 
trust  fund,"  the  county  judge  might  order  the  prosecution  of  the 
bond.  The  statute,  however,  clearly  refers  to  the  duties  of  the 
assignee  under  the  assignment,  and  not  to  such  as  may  devolve 
upon  him  in  case  the  assignment  is  set  aside.  People  v. 
Chalmers,  8  Supm.  Ot.  (1  Hun),  683. 

In  the  analogous  case  of  bonds  given  by  executors  and  ad- 
ministrators, it  has  been  held  that  a  demand  and  refusal  to  obey 
the  decree  should  be  shown  to  sustain  an  action  on  the  bond. 
The  surrogate's  order  for  a  prosecution  of  the  bond  is  not 
enough.  People  v.  Barnes,  12  Wend.  492;  People  v.  Corlies, 
1  Sandf.  228.  The  order  for  the  prosecution  of  the  bond  may 
be  made  ex  parte.  People  v.  Rowland,  5  Barb.  449,  It  is 
usual,  however,  to  give  notice  of  the  application  by  an  order 
to  show  cause. 

§  404.  Termination  of  tlie  trust. — The  trusts  under  an  as- 
signment may  be  terminated  and  the  assignee  discharged  in 
several  ways. 

The  accomplishment  of  the  purposes  for  which  the  trust 
was  created  will  terminate  it.  Thus  where  the  assignee  has 
performed  all  his  duties  under  the  assignment,  and  distributed 
the  proceeds,  that  is  a  discharge  ;  and  if,  after  the  payment  of 
all  the  debts  provided  for,  any  balance  remains  in  the  hands  of 
the  assignee,  that  will  revert,  by  operation  of  law,  to  the  as- 
signor. A  trust  to  sell  real  estate  for  the  payment  of  debts 
ceases  when  the  debts  are  in  any  mode  paid  or  discharged. 
Thus  where  a  debtor  conveyed  lands  to  a  trustee  upon  trust  to 
sell  the  same  for  the  benefit  of  certain  specified  creditors,  and 
to  reconvey  to  himself  such  parts  of  the  property  as  should  re- 
main unsold  after  satisfying  the  trusts,  and  afterwards  conveyed 
his  residuary  interest  in  the  property  to  the  same  trustees  for 
the  same  creditors  in  satisfaction  of  their  demands,  the  credit- 
ors on  their  part  accepting  the  trust  fund  as  a  satisfaction  of 
their  claims,  it  was  held  that  the  original  trust  was  determined, 
and  that  the  whole  legal  and  equitable  title  to  the  property  be- 
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came  vested  under  the  statute  in  the  creditors.  Selden  y.  Ver- 
milya,  3  N.  Y.  525. 

But  though  the  trust  has  not  ceased,  and  its  purposes  have 
not  been  performed,  yet  if  all  the  parties  who  are  interested  in 
the  trust  fund  consent  and  agree  thereto,  the  court  may  decree- 
the  determination  of  the  trust  and  discharge  the  trustee.  This- 
is  illustrated  by  the  case  of  a  composition  and  discharge  of  the 
assignee  under  the  act  {post,  §  405). 

The  trust  may  also  terminate  by  lapse  of  time.  Thus  under 
the  statute  cited  ante,  §  369,  if  no  different  limitation  is  con- 
tained in  the  instrument  creating  the  trust,  it  will  be  deemed 
discharged  after  the  end  of  twenty-five  years,  and  the  estate 
will  revert  to  the  grantor. 

The  assignee  may  be  discharged,  though  the  trust  continue, 
as  in  the  case  of  the  death,  removal  or  resignation  of  the  assignee. 

§  405.  Discharge  of  assignee  on  proof  of  composition. 
— The  statute  cited  in  the  previous  chapter  {ante,  §  353),  pro- 
vides for  the  disharge  of  the  assignee  and  his  sureties  from  all 
further  liability  to  compounding  creditors  on  proof  of  a  compo- 
sition. 

Under  this  statute,  the  proper  course,  when  a  composition 
has  been  effected  by  the  assignor  with  his  creditors  within  a 
year  after  the  assignment,  is  for  the  assignee  to  apply  for  a  cita- 
tion for  a  final  accounting,  setting  forth  the  fact  of  the  assign- 
ment and  the  proceedings  thereunder  and  the  composition,  and 
praying  that  his  accounts  may  be  passed,  and  that  he  may  be 
authorized  to  make  over  the  assigned  property  to  the  assignor, 
and  that  the  assignee  and  his  sureties  be  discharged.  It  has 
been  repeatedly  held  that  the  assignee  and  his  sureties  will  not 
be  discharged  without  an  accounting.  Matter  of  WeinhoUz, 
Daily  Eeg.  July  26,  18Y8.  No  person  but  the  assignee  can 
apply  for  an  accounting  within  a  year  from  the  date  of  the  as- 
signment, and  there  is  no  authority  under  the  statute  to  issue  a 
citation  for  an  accounting,  except  on  the  petition  of  an  assignee 
before  the  expiration  of  a  year  after  the  assignment,  or  on  pe- 
tition of  a  creditor,  or  an  assignee's  surety,  or  an  assignor,  after 
the  lapse  of  a  yaar  from  the  date  of  the  assignment,  except 
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that  the  court  may  of  its  own  motion  order  an  accounting  when 
the  assignee  is  removed.  The  statute,  therefore,  does  not  ap- 
pear to  provide  for  a  case  where  an  assignor  has  effected  a 
composition  within  a  year  after  the  assignment,  and  wishes  to 
compel  an  accounting  and  return  of  the  property  at  once,  and 
the  assignee  is  unwilling  to  aid  him.  In  such  a  case  it  might 
be  that,  on  application  of  a  creditor,  the  court  would  remove 
the  assignee  and  order  an  accounting  and  delivery  of  the  prop- 
erty to  the  assignor  on  proof  of  a  composition.  See  Matter  of 
Horsfall,  Daily  Eeg.  July  9,  1878.  Undoubtedly,  in  such  a 
ease,  when  the  composition  was  fully  completed,  a  court  of 
equity  would  entertain  a  bill  on  behalf  of  the  assignor  to  com- 
pel the  assignee  to  surrender  the  property. 

Very  perplexing  questions  arise  where  the  debtor,  having 
made  a  general  assignment,  afterwards  effects  a  composition  in 
bankruptcy  with  his  creditors,  and  then,  application  is  made  to 
the  county  court  to  discharge  the  State  assignee. 

Without  entering  at  large  into  the  question  of  what  effect 
such  a  composition  in  bankruptcy  will  have  upon  the  title  to 
the  bankrupt's  property  where  no  assignee  has  been  appointed 
in  bankruptcy,  and  no  assignment  made  to  the  bankrupt  assignee 
in  case  the  composition  afterward  fail  and  be  set  aside  in  bank- 
ruptcy (see  BlumenstieVs  Bank.  459  et  seq.),  it  is  enough  for 
the  present  purpose  to  state  the  rule  adopted  by  the  State 
courts,  to  wit,  that  unless  the  composition  in  bankruptcy  oper- 
ates as  an  actual  release,  or  has  been  specifically  completed,  so 
that  creditors  have  in  point  of  fact  ceased  to  be  creditors,  or  all 
the  creditors  consent,  the  court  will  not  discharge  the  assignee 
or  his  sureties.    Matter  of  Baoher,  2  Abb.  N.  C.  179. 

§  406.  Discharge  of  assignee  and  Ms  sureties  on  final  ac- 
counting.— The  general  assignment  act  expressly  provides  for 
the  discharge  of  the  assignee  and  his  surety  at  any  time  upon 
performance  of  the  decree,  from  all  further  liability  upon  mat- 
ters included  in  the  accounting  to  creditors  appearing  and  to 
creditors  not  having  appeared  after  due  citation,  or  not  haying 
presented  their  claims  after  due  advertisement.  Laws  of  1877, 
ch.  466,  §  20,  para.  5.     Ante,  §  390,  para.  5. 
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The  decree  should  provide  that  the  assignee  may  apply  upon 
proofs  showing  a  compliance  with  the  decree  for  a  further  order 
discharging  him  and  his  sureties,  in  compliance  with  the  statute. 

There  are  three  classes  of  persons  barred  by  the  discharge  of 
an  assignee :  Firstly,  creditors  who  have  appeared  ;  Secondly, 
creditors  who  have  been  duly  cited  but  have  failed  to  appear  ; 
and,  Thirdly)  those  who,  after  due  advertisement,  have  not 
presented  their  claims.  Matter  of  WeinJioUz,  Daily  Reg.  July 
26,  1878. 

When  the  assignee  undertakes  to  settle  the  estate  without  a 
final  decree  obtained  in  an  action  or  proceeding  on  notice  to  all 
persons,  he  should,  for  his  own  protection,  before  he  pays  over 
the  money,  require  a  release  from  all  claims  against  him.  Such 
a  requirement  is  not  unreasonable,  and  though  the  release  may 
be  impeached  for  fraud,  accident  or  mistake,  yet  it  is  prima 
facie  evidence,  and  throws  the  burden  of  proof  upon  those 
seeking  to  impeach  it.     Perry  on  Trusts,  §  922. 

§  407.  Distribution  hy  trustees  of  insolvent  debtors  ap- 
pointed under  the  Revised  Statutes. — "  Out  of  the  money  in 
their  hands  the  trustees  may  first  deduct  all  the  necessary  dis- 
bursements made  by  them  in  the  discharge  of  their  duty,  and  a 
commission  at  the  rate  of  five  per  cent,  on  the  whole  sum  which 
will  have  come  into  their  hands."  2  R.  S.  46,  §  29 ;  3  R.  S. 
6th  ed.  40,  §  31 ;  2  Edm.  47 ;  1  Fay's  Dig.  390.  See  Matter 
of  Bunch,  12  Wend.  280. 

"  If  they  shall  have  been  appointed  trustees  under  the  first 
article  of  this  title,  they  shall  pay  to  every  attaching  creditor 
the  amount  of  any  recovery  which  may  have  been  had  against 
him  on  any  bond  he  may  have  executed  for  the  purpose  of  re- 
taining any  property  or  any  vessel  for  the  benefit  of  all  the 
creditors,  and  his  costs  for  defending  any  such  suit."  2  R. 
S.  46,  §  30;  3  R.  S.  6th  ed.  40,  §  32  ;  2  Edm.  47 ;  1  Fay's  Dig. 
390. 

"Whenever  any  bond  shall  have  been  executed  by  an  at- 
taching creditor  for  the  purpose  in  the  last  section  specified,  the 
trustees  shall  retain  a  sufficient  sum  from  the  moneys  in  their 
hands  to  indemnify  such  creditor  until  a  final  determination  be 
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had  respecting  his  liability."  2  11.  S.  46,  §  31 ;  3  E.  S.  6th  ed. 
40,  §  33 ;  2  Edm.  48 ;  1  Fay's  Dig.  390.  The  article  referred 
to  in  the  last  t-s'o  sections  has  been  repealed.  (Laws  of  187Y, 
ch.  417.) 

"  They  shall  pay  all  debts  due  by  such  debtor  to  the  United 
States,  and  all  debts  due  by  him  to  persons  who,  by  the  laws  of 
the  United  States,  have  a  preference  in  consequence  of  having 
paid  money  as  sureties  of  such  debtor."  2  E.  S.  46,  §  33  ;  3 
E.  S.  6th  ed.  40,  §  34 ;  2  Edm.  48  ;  1  Fay's  Dig.  391. 

"  The  trustees  appointed  under  and  in  pursuance  of  the  fifth 
chapter,  of  the  second  part,  of  the  Eevised  Statutes,  shall,  ,out  of 
the  moneys  in  their  hands,  after  deducting  all  the  necessary  dis- 
bursements made  by  them  in  the  discharge  of  their  duty  and 
their  commission,  pay  to  the  attaching  creditor  his  costs  and 
disbursements  to  be  taxed."  Laws  of  1833,  ch.  52,  §  1 ;  3  E. 
S.  6th  ed.  40,  §  35. 

"  That  in  case  of  attachments  against  the  property  of  absent, 
concealed,  or  non-resident  debtors,  pursuant  to  article  first,  title 
first,  chapter  fifth,  of  the  second  part  of  the  Eevised  Statutes, 
when  an  attorney  or  counsellor  shall  be  employed  to  conduct 
the  proceedings,  there  shall  be  allowed  and  paid  out  of  the 
funds  of  such  debtor,  before  distribution  to  prosecuting  cred- 
itor, the  legal  cost  of  such  attorney  and  counsel,  to  be  taxed  by 
the  judge' issuing  such  attachment."  Laws  of  1834,  ch.  245, 
§  1 ;'  3  E.  S.  6th  ed.  41,  §  36. 

"  That  for  such  an  attorney  and  counsel,  for  the  necessary 
disbursements,  and  for  drawing  the  necessary  papers,  the  same 
rate  of  allowance  shall  be  taxed  as  in  cases  prosecuted  in  the 
Supreme  Court,  where  Supreme  Court  costs  are  allowable,  and 
the  like  fees  for  attorney  and  counsel  fee  may  be  taxed  for  any 
attendance  before  the  trustees  as  are  now  taxable  upon  a  refer- 
ence in  the  Supreme  Court."  Laws  of  1834,  ch.  245,  §  2  ;  3 
E.  S.  6th  ed.  41,  §  37. 

"  They  shall  distribute  the  residue  of  the  moneys  in  their 
hands  among  all  those  who  shall  have  exhibited  their  claims  as 
creditors,  and  whose  debts  shall  have  been  ascertained  in  pro- 
portion to  their  respective  demands,  and  without  giving  any 
preference  to  debts  due  on  specialties,  as  follows  : 

25 
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"  1st.  In  the  case  of  proceedings  under  the  first  article^  of 
tliis  title  among  those  who  were  creditors  at  the  time  of  issuing 
the  first  warrant  of  attachment. 

"  2d.  In  proceedings  under  the  third  ^  and  fifth '  articles  of 
this  title  among  those  who  were  creditors  at  the  time  of  the 
execution  of  the  assignment  by  the  insolvent. 

"  3d.  In  proceedings  under  the  fourth*  article,  when  an  as- 
signment was  executed  by  an  oflicer  as  therein  directed  among 
those  who  are  creditors  at  the  time  of  the  first  publication  of 
notice  to  creditors  to  appear  and  determine  whether  they  would 
unite  in  a  petition,  and  when  the  assignment  was  voluntary 
among  those  who  were  creditors  at  the  time  of  the  execution 
thereof. 

"  4th.  In  proceedings  under  the  sixth  ^  article,  among  those 
creditors  at  whose  suit  the  debtor  was  imprisoned  on  execution 
at  the  time  of  his  discharge."  2  R  S.  47,  §  33 ;  3  E.  S.  6th  ed. 
41,  §  38  ;  2  Edm.  48  ;  Fay's  Dig.  391. 

"In  making  such  distribution,  the  trustees  shall  first  pay  all 
debts  that  may  be  owing  by  the  debtor,  as  guardian,  executor, 
administrator  or  trustee,  and  if  there  be  not  sufficient  to  pay 
all  debts  of  the  character  above  specified,  then  a  distribution 
shall  be  made  among  them  in  proportion  to  their  amounts  re- 
spectively." 2  E.  S.  47,  §  34 ;  3  E.  S.  6th  ed.  41,  §  39  ;  2  Edm. 
48  ;  1  Fay's  Dig.  391. 

"Every  person  to  whom  a  debtor  (except  one  proceeding 
under  the  sixth  article),  shall  be  indebted  on  a  valuable  consid- 
eration for  any  sum  of  money  not  due  at  the  time  of  such  dis- 
tribution, but  payable  afterwards,  shall  receive  his  proportion 
with  other  creditors  after  deducting  a  rebate  of  legal  interest 
upon  the  sum  distributed  for  the  time  unexpired  of  such 
credits."  2  E.  S.  47,  §  a5 ;  3  E.  S.  6th  ed.  41,  §  40 ;  2  Edm. 
48  ;  1  Fay's  Dig.  391. 

"  If  at  the  time  any  dividend  is  made  any  prosecution  be 
pending  against  the  trustees  in  which  a  demand  against  such  a 
debtor  may  be  established,  the  trustees  may  retain  in  their 
hands  the  proportion  which  would  belong  to  such  demand  if 

'  Repealed  Laws  of  1811,  chap.  417. 

2  Anie,  Chaps.  XI,  III,  IT.  3  Ante,  Chap.  VI. 

'  Ante,  Chap.  V.  '  Ante,  Chap.  VII. 
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established,  and  the  necessary  costs  and  expenses  of  such  suit 
or  proceeding  to  be  applied  according  to  the  event  of  such  pro- 
ceeding or  suit,  or  to  be  distributed  in  a  second  or  other  divi- 
dend." 2  R.  S.  48,  §  38  ;  3  E.  S.  6th  ed.  42,  §  43  ;  2  Edm. 
49 ;  1  Fay's  Dig.  391. 

"  All  penalties  which  shall  be  recovered  by  any  trustees  pur- 
suant to  the  provisions  of  this  title  shall  be  deemed  a  part  of 
the  estate  of  the  debtor,  and  shall  be  distributed  as  such  among 
his  creditors."  2  E.  S.  48,  §  39  ;  3  E.  S.  6th  ed.  42,  §  44 ;  2 
Edm.  49 ;  1  Fay's  Dig.  391. 

"  If  the  whole  of  such  debtor's  estate  be  not  distributed  on 
the  first  dividend,  the  trustees  shall  within  the  year  thereafter 
make  a  second  dividend  of  all  the  moneys  belonging  to  the 
estate  of  the  debtor  then  in  their  hands  among  the  creditors 
entitled  thereto  as  hereinbefore  specified,  and  in  like  manner 
from  year  to  year,  so  long  as  any  moneys  belonging  to  the  estate 
of  such  debtor  shall  remain  in  the  hands  of  the  trustees,  they 
shall  make  a  dividend  thereof  among  the  creditors  entitled 
thereto."  2  E.  S.  48,  §  40 ;  3  E.  S.  6th  ed.  42,  §  45  ;  2  Edm. 
49  ;  1  Fay's  Dig.  391. 

"  Any  creditor  who  shall  have  neglected  to  deliver  to  the 
trustees  an  account  of  his  demand  before  the  first,  second, 
third,  or  other  dividend,  and  who  shall  deliver  his  account  to 
them  before  the  second  or  subsequent  dividend,  shall  receive 
the  sum  he  would  have  been  entitled  to  on  any  former  divi- 
dend, before  any  distribution  be  made  to  other  creditors."  2  E. 
S.  48,  §  41 ;  3  E.  S.  6th  ed.  42,  §  46  ;  2  Edm.  49  ;  1  Fay's  Dig. 
392.     ■ 

"  If  any  dividend  that  shall  have  been  declared  shall  remain 
unclaimed  by  the  person  entitled  thereto  for  a  year  after  the 
same  was  declared,  the  trustees  shall  consider  it  as  relinquished, 
and  shall  distribute  it  on  any  subsequent  dividend,  among  the 
other  creditors.^'  2  E.  S.  48,  §  42  ;  3  E.  S.  6th  ed.  42,  §  47  ;  2 
Edm.  49  ;  1  Fay's  Dig.  392. 

"  If,  after  settling  the  estate  of  any  debtor,  and  discharging 
his  debts  entitled  to  a  dividend,  any  surplus  remain  in  the 
hands  of  his  trustees,  the  same  shall  be  paid  to  such  debtor  or 
his  legal  representatives."  2  E.  S.  48,  §  43 ;  3  E.  S.  6th  ed.  42, 
§  48 ;  2  Edm.  50  ;  1  Fay's  Dig.  392. 
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"  Every  debtor  who  shall  be  discharged  under  the  third, 
fourth  or  fifth  articles  of  this  title  shall  be  allowed  the  sum  of 
five  per  cent,  on  the  net  produce  of  all  his  estate  that  shall  be 
received  by  the  assignees,  to  be  paid  to  him  by  them  in  case 
such  net  produce,  after  all  allowance  made,  shall  be  sufficient  to 
pay  the  creditors  of  such  debtor  entitled  to  a  dividend,  the 
sum  of  seventy-five  cents  on  the  dollar  on  the  amount  of  their 
debts  respectively,  as  the  same  shall  have  been  ascertained,  but 
the  said  allowance  shall  not  exceed  in  the  whole  the  sum  of 
five  hundred  dollars."  2  R.  S.  48,  §  44 ;  3  E.  S.  6th  ed.  43, 
§  49  ;  2  Edm.  50  ;  1  Fay's  Dig.  392. 


PART  y. 

COMPOSITIONS 


OHAPTEE   XXX. 

COMPOSITIOlSrS   AND   COMPOSITION  DEEDS. 

§  408.  In  general. — K  consideration  of  the  general  subject 
of  the  relation  of  insolvent  debtors  to  their  creditors,  would  be 
incomplete  without  some  reference  to  the  private  and  amicable 
attempts  of  debtors  and  their  creditors  to  arrange  their  affairs 
by  means  of  compositions  and  composition  deeds.  Such  ar- 
rangements may  be  made  and  enforced  under  the  sanction  of 
the  common  law.  And  since  1849,  in  England,  compositions 
and  amicable  settlements  with  creditors  have  also  been  provided 
for  under  the  provisions  of  the  bankrupt  law.  Such  was  the 
case  also  under  the  late  bankrupt  law  in  this  country.  This 
chapter,  however,  has  no  reference  to  such  proceedings,  but 
deals  only  with  ari-angements  between  debtors  and  their  credit- 
ors, which  rest  solely  in  contract.  Such  arrangements  are  not 
regulated  by  statute,  and  their  validity  and  effect  must  be  de- 
termined by  reference  to  the  general  principles  of  law. 

§  409.  Smaller  sum  not  satisfaction  for  a  larger. — It  is  a 
familiar  rule  of  law  that  the  acceptance  of  a  lesser  sam  does 
not  bar  a  demand  for  a  greater,  and  a  fortiori  an  agreement  to 
accept  a  less  sum  will  be  no  such  bar. 

So  in  Pinners  case  (5  Co^.  117),  "it  was  resolved  by  the 
whole  court  that  payment  of  a  lesser  sum  on  the  day  in  satis- 
faction for  a  greater  cannot  be  a  satisfaction  for  the  whole,  be- 


330  COMPOSITIONS.  [oh.  XXX. 

cause  it  appears  to  the  judges  tliat  by  no  possibility  a  lesser 
sum  can  be  a  satisfaction  to  the  plaintiff  for  a  greater.  And 
in  the  leading  case  of  Cumber  v.  Wane  (1  Strange,  426 ;  s.  c. 
1  Smith's  L.  C.  439),  it  was  decided  that  a  security  of  equal 
degree  for  a  smaller  sum,  if  it  present  no  easier  or  better  rem- 
edy, cannot  be  pleaded  in  an  action  for  the  larger  one.  And 
the  reason  of  this  rule  is  more  fully  stated  by  Lord  Ellen- 
borough,  in  Fitch  v.  Sutton  (5  East,  230) :  "  There  must  be 
some  consideration  for  the  relinquishment  of  the  residue,  some- 
thing collateral  to  show  the  possibility  of  benefit  to  the  party 
relinquishing  his  former  claim,  otherwise  the  agreement  is 
nudum  pactum.''^  See  Down  v.  Ilatoher,  10  Ad.  &  El.  121 ; 
Thomas  v.  Heathorn,  2  B.  &  C.  477 ;  AcJcer  v.  Phosnix,  4 
Paige,  305 ;  Fellows  v.  Stevens,  24  Wend.  294 ;  Dederich  v. 
Lehman,  9  Johns.  333 ;  Seymour  v.  Minhorn,  17  Id.  169  ;  Moss 
V.  Shannon,  1  Hilt.  177;  Bliss  v.  Shwarts,  65  IST.  Y.  444. 

But  this  rule  must  be  taken  with  its  qualifications.  The 
payment  of  a  less  sum  than  the  demand  is  a  satisfaction  when 
the  debt  is  unliquidated.  Longridge  v.  Dorville,  5  B.  &  A. 
117;  Wilhlnson  v.  Byers,  1  Ad.  &  El.  106 ;  Pahnerton  v. 
IJuxford,  4  Den.  166 ;  Pierce  v.  Pierce,  25  Barb.  248  ;  Farmers' 
Bank  v.  Blair,  44  Barb.  641  ;  see  Allen  v.  Borum,  47  Id.  22; 
Morton  v.  Ostrom,  33  Id.  256 ;  Russell  v.  Cooh,  3  Hill,  504 ; 
Stewart  v.  Ahrenfeldt,  4  Den.  189 ;  McDaniel  v.  Lapham,  21 
Yt.  223,  23i  ;  Donahue  v.  Woodhury,  6  Gush.  (Mass.)  150.  A 
release  under  seal  will  import  a  sufficient  consideration  for  the 
satisfaction  of  a  greater  sum,  although  but  a  less  sum  be  in  fact 
paid.  Knight  v.  Cox,  Bull.  N".  P.  158;  Harrison  v.  Close,  2 
Johns.  448  ;  Stearns  v.  Tajppin,  5  Duer,  294 ;  Noble  v.  Kelly, 
40  N.  Y.  415.  But  not  a  receipt  in  full.  Soaife  v.  Jachson,  3 
B.  &  C.  421 ;  Finch  v.  Sutton,  5  East,  229 ;  Farrar  v.  Hutchin- 
son, 9  Ad.  &  El.  641  ;  Byan  r.  Ward,  48  N.  Y.  204. 

An  agreement  by  a  creditor  with  a  third  person  to  accept 
from  him  less  than  the  demand  against  the  debtor  in  satisfac- 
tion of  it  is  valid  and  may  be  enforced.  Lewis  v.  Jones,  4  B. 
&  C.  506 ;  Balcoch  v.  Dill,  43  Barb.  577 ;  Goldenlurgh  v. 
Hoffman,  69  N.  Y.  322  ;  affi'g  7  Hun,  324 ;  La  Page  v.  Mc- 
Crea,  1  Wend.  164,  172.  So  'the  acceptance  of  a  note  of  a 
third  person,  for  a  less  sum  than  the  debt  due  in  full,  payment 
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is  a  bar  to  an  action  to  recover  any  portion  of  the  debt  beyond 
the  sum  secured  by  the  note.  Kellogg  v.  Richards,  14  Wend. 
116  ;  Webh  v.  Goldsmith,  2  Duer,  413. 

And,  in  general,  if  there  be  any  benefit,  or  even  legal  ]:os- 
«ibility  of  benefit  to  the  creditor  thrown  in,  so  as  to  work  an 
accord  and  satisfaction,  the  reason  upon  which  the  technical 
rule  of  law  rests  will  cease,  and  with  it  the  rule  will  cease  to 
.apply.     Cumler  v.  Wane,  1  Smith's  L.  Cas.  439. 

§  410.  Composition  with  creditors  an  exception. — An  ap- 
parent exception  to  the  general  rule  of  law  stated  in  the  fore- 
going section  is  found  in  the  case  of  a  composition  by  a  debtor 
with  several  or  aU  of  his  creditors,  by  which  they  agree  to  ac- 
cept less  than  their  entire  demand.  Such  an  agreement,  if  en- 
tered into  with  the  debtor  by  a  number  of  creditors,  each  act- 
ing on  the  faith  of  the  engagement  of  the  others  will  be  bind- 
ing upon  them,  for  each,  in  that  case,  has  the  undertakings  of 
the  rest  as  a  consideration  for  his  own  undertaking.  Steinman 
V.  Magnus,  2  Camp.  124 ;  Boothbey  v.  Lowden,  3  Id.  175  ; 
Oreenwood  v.  Ledbetter,  13  Price,  183  ;  Anstey  v.  Marden,  1 
N.  K.  124 ;  Way  v.  Langley,  15  Ohio  St.  392  ;  PerUns  v. 
Lockwood,  100  Mass.  250. 

"  The  law  with  respect  to  defences  founded  in  composi- 
tions," says  Mr.  Justice  Williams,  in  Byrd  v.  Hind  (1  Hurl.  & 
N.  938,  947),  "  between  a  debtor  and  his  creditors  appears  not 
to  have  been  distinctly  defined  until  the  case  of  Good  v.  Chees- 
man  (2  B.  &  Adol.  328).  It  used  to  be  sometimes  laid  down 
that  a  right  of  action  once  vested  could  only  be  barred  by  a  re- 
lease or  an  accord  and  satisfaction.  But  since  the  decision  of 
that  case  the  law  has  been  regarded  as  settled,  that  a  composi- 
tion agreement,  although  by  parol,  so  as  to  be  incapable  of 
-operating  as  a  release,  and  although  unexecuted,  so  as  not  to 
amount  in  strictness  to  a  satisfaction,  wiU  be  a  good  answer  to 
.an  action  by  a  creditor  for  his  original  debt,  if  he  accept  the 
new  agreement  in  satisfaction  thereof ;  and  that  for  such  agree- 
ment there  is  a  good  consideration  for  each  creditor,  viz.  :  the 
undertaking  of  the  other  compounding  creditors  to  give  up  a 
part  of  their  claim. 

But  no  such  agreement  can  operate  as  a  defence  if  made 
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merely  between  a  debtor  and  a  single  creditor ;  the  other  cred- 
itors, or  some  of  them,  must  also  join  in  the  agreement  with 
the  debtor  and  with  each  other,  for  otherwise  it  would  be  a  bare 
contract  to  accept  a  less  sum  in  satisfaction  of  a  greater,  which 
would  be  invalid  by  reason  of  want  of  consideration  for  relin- 
quishing the  residue." 

"  Where  creditors  thus  mutually  agree  with  each  other," 
says  Mr.  Justice  Daly,  in  Williams  v.  Carrington  (1  Hilt.  514, 
519),  "  the  beneficial  consideration  to  each  creditor  is  the  en- 
gagement of  the  rest  to  forbear.  A  fund  is  thereby  secured  for 
the  general  advantage  of  all ;  and  if  any  one  of  the  parties 
were  allowed  afterwards  to  enforce  his  whole  claim,  it  would 
operate  to  the  detriment  of  the  other  creditors  who  have  relied 
upon  his  agreement  to  forbear,  and  might  even  deprive  them  of 
the  sum  it  was  mutually  agreed  they  should  receive  by  putting 
it  out  of  the  power  of  the  debtor  to  carry  out  the  composition." 

§  411.  Composition,  how  effected,  No  special  formalities 
are  requisite  to  effect  a  composition.  Indeed,  the  agreements 
on  the  part  of  the  several  creditors  need  not  be  reduced  to- 
writing.  "  Their  efEect  as  discharge,"  says  Mr.  Justice  Cowen 
in  Fellows  v.  Stevens  (24  Wend.  294,  297),  "  is  based  not  so- 
much  upon  the  sort  of  instruments  or  other  acts  by  which  they 
are  effected,  as  upon  there  being  an  agreement  upon  sufficient 
consideration  among  the  several  parties,  the  debtor  on  the  one 
side,  his  creditors  on  the  other,  and  these  latter  among  them- 
selves. *  *  *  There  need  not  that  I  can  see,  be  a  seal  or 
any  other  formal  solemnity.  To  do  the  whole  by  parol  would 
be  exceedingly  loose  and  often  unavailable  for  want  of  adequate 
proof,  but  where  the  debts  reside  in  simple  contract,  I  see  no 
reason,  if  clearly  proved,  why  an  oral  composition  would  not  be 
equal  to  any  other." 

In  that  case,  the  court  remarked,  that  if  the  debts  were  due 
by  specialty  the  composition  might  perhaps  require  a  seal,  but 
in  Yan  Bokkelen  v.  Taylor  (62  N.  Y.  105),  which  was  an  action 
to  foreclose  a  bond  and  mortgage,  the  defendant  relied  upon 
a  release  signed  by  the  holder  of  the  bond  and  mortgage,, 
and  other  creditors,  to  each  of  whose  signatures  an  internal 
revenue  stamp  had  been  affixed,  the  court,  in  the  absence  of 
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evidence  tliat  these  stamps  were  not  used  as  seals,  refused  to 
disturb  a  finding  of  the  court  below,  but  Mr.  Justice  Rapallo, 
in  delivering  the  opinion  of  the  court,  remarked  that  the  release 
being  a  composition  by  creditors,  in  which  several  united,  would 
have  been  operative  without  a  seal.  And  in  a  number  of  in- 
stances, agreements  by  creditors  to  compromise,  expressed  by 
acts  and  words  and  not  by  writing,  have  been  held  valid  and 
binding  upon  them.  Thus  in  Fawcett  v.  Gee  (3  Anst.  910), 
the  mode  of  settling  with  the  creditors  was  merely  by  cancelling 
the  notes  held  by  each  of  them,  without  any  deed  or  release. 
So  in  Bradley  v.  Gregory  (2  Camp,  333),  the  creditor  was  held 
bound  by  the  terms  of  a  resolution  accepted  at  a  meeting  of  all 
the  creditors,  and  afterwards  ratified  orally  by  him.  See  Wil- 
Uams  V.  Varrington,  1  Hilt,  515. 

Although  the  mutuality  of  the  promises  is  the  consideration 
which  supports  the  instrument  as  to  each  creditor  who  signs,  it 
does  not  follow  that  as  to  the  last  creditor  who  signs  there  is  no 
such  mutuality.  The  execution  is  to  be  deemed  contempora- 
neous under  one  general  infiuence  and  one  general  considera- 
tion. Hall  V.  Merrill,  9  Abb.  Fr.  116.  And  where  in  a  com- 
position deed,  in  which  the  creditors  bound  themselves  "  Sev- 
erally and  each  for  himself,"  it  was  claimed  that  the  contract  of 
each  creditor  was  several  and  therefore  without  consideration, 
the  court  held  that  the  agreement  was  mutual  and  mutually 
binding  upon  all  who  signed  it,  and  that  it  was  not  necessary 
that  the  agreement  should  express  the  mutuality,  since  it  was 
sufficiently  implied  from  the  nature  of  the  agreement.  Borst- 
man  v.  Miller,  35  Supr.  Ct.  (3  J.  &  C.)  %). 

A  composition  by  which  a  debtor  undertakes  to  settle  with 
his  creditors  at  s^pro  rata  payment  less  than  the  sum  due  them, 
is  to  be  distinguished  from  a  transaction  where  a  third  person 
steps  in  and  purchases  from  the  creditors  of  a  failing  debtor 
his  debts  at  a  stipulated  per  centum  and  takes  an  assignment  to 
himself.  If  he  is  acting  purely  as  the  agent  of  the  debtor,  and 
takes  the  assignment  for  the  benefit  of  the  debtor,  and  that  fact 
clearly  appears,  the  assignment  may  doubtless  be  considered  as 
in  substance  a  compromise  made  by  the  debtor  himself,  but  if 
he  takes  the  title  of  the  debt  to  himself  for  a  valuable  consid- 
eration paid  by  himself,  so  that  he  is  at  liberty  to  enforce  it 
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himself  against  the  original  debtor,  the  transaction  is  one  of 
purchase  and  sale,  wherein  the  liability  of  the  debtor  passes 
from  the  original  creditor  to  the  purchaser.  Oolderibergh  v. 
Hoffman,  14  Supm.  Ot.  (T  Hun),  324 ;  affi'd  69  N.  Y.  322. 

§  412.  Power  of  partner  to  compound.  Although  it  is 
sometimes  said  that  one  partner  has  no  authority  by  the  mere 
partnership  relation  to  bind  the  partnership  by  seal,  yet  this 
rule  applies  only  to  grants  and  not  to  releases.  Perry  v.  Jack- 
son, 4  T.  E.  519 ;  Gilion  v.  Winter,  5  B.  &  Ad.  96.  Hence 
one  of  two  partners  may  release  for  both  {Beaoh  v.  Ollendorf, 

1  Hilt.  41  ;  Bruen  v.  Marquand,  lY  Johns.  58),  and  as  he  may 
give  a  release  personally  so  he  may  delegate  this  power  by  seal 
to  another.  Wells  v.  Evans,  20  Wend.  251 ;  rev'd  on  other 
grounds,  22  Id.  334. 

§  413.  Composition  with  a  portion  of  the  creditors.      It 

seems  to  be  fully  settled  by  the  authorities,  that  a  composition 
agreement  between  a  debtor  and  a  portion  of  his  creditors  is 
valid  and  binding.  The  consideration  of  the  relinquishment  of 
a  part  of  their  claim  by  the  others  is  sufficient  to  make  the 
promise  and  discharge  of  each  of  those  who  join  obligatory. 
Rena/rd  v.  luller,  4  Bosw.  107 ;  Hall  v.  Merrill,  9  Abb.  Pr. 
116  ;  Norman  v.  Thompson,  4  Exch.  Y55  ;    Good  v.  CTieesman, 

2  B.  &  Ad.  328  ;  Byrd  v.  Hind,  1  H.  &  N".  938  ;  Brown  v. 
Dakeyne,  11  Jur.  39.  In  order,  therefore,  that/ the  agreement 
should  be  inoperative  unless  all  the  creditors  sign  it,  such  a 
condition  should  be  expressly  declared  or  be  clearly  dedueible 
from  unambiguous  language.     Renard  v.  Tuller,  supra. 

When  the  composition  deed  is  general  on  its  face,  and  there 
is  nothing  to  show  that  it  is  a  part  of  the  agreement  that  all 
the  creditors  shall  sign,  and  in  the  absence  of  fraud,  the  parties 
will  be  bound  by  the  instrument  they  make,  and  cannot  intro- 
duce verbal  declarations  made  by  the  parties  at  the  time  when 
they  executed  it  to  show  that  it  was  to  be  void  unless  signed  by 
all.     Lewis  v.  Jones,  4  Bam.  &  Ores.  506. 

An  agreement  for  a  composition  ought  to  contain  a  clause 
that  the  instrument  shall  be  void  unless  all  the  creditors  sign. 
Lewis  V.  Jones,  supra. 
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Indeed,  in  the  case  last  cited,  Mr.  Justice  Bavley  says  that 
no  man  in  his  senses  ought  to  sign  such  an  instrument  without 
such  a  clause,  for  otherwise  the  object  of  the  instrument  may  be 
defeated. 

And  where  the  condition  upon  which  a  composition  is 
based,  is  that  all  the  creditors  shall  agree  to  a  similar  com- 
position, this  is  a  condition  precedent  to  the  legal  operation  of 
the  composition  as  a  discharge,  and  the  burden  is  on  the  debtor 
to  show  that  all  the  creditors  have  agreed  to  the  composition. 
Durgin  v.  Ireland,  14  E".  Y.  322  ;  Babcooh  v.  Dill,  43  Barb. 
677. 

So  a  creditor  may  limit  the  operation  of  a  composition  by 
writing  after  his  signature,  at  the  time  of  execution,  that  the 
execution  of  the  instrument  by  him  shall  be  null  and  void  un- 
less all  the  creditors  sign  within  a  given  time.  Magee  v.  Kast, 
49  Cal.  141. 

When  the  instrument  of  release  stipulated  that  it  should  be 
void  if  not  agreed  to  by  all  creditors  in  a  given  place,  and  it 
was  signed  by  several,  the  party  setting  it  up  must  show  that 
those  who  assented  comprised  all  the  creditors  designated. 
Lower  v.  Clement,  25  Penn.  St.  63. 

Where  certain  execution  creditors  with  other  general  cred- 
itors (but  not  all)  of  the  debtor,  agreed  that  they  would  stay 
proceedings  for  four  months,  and  that  if  executions  were  issued 
upon  the  claims  of  any  of  the  signers,  those  creditors  who 
already  had  executions  in  the  hands  of  the  sheriff  should  have 
priority,  and  if  the  property  was  insufficient  the  proceeds 
should  be  distributed  among  them  pro  rata,  and  the  debtor,  to 
induce  the  creditors  to  sign,  represented  the  claim  of  one  of  the 
creditors  at  less  than  the  amount  actually  due  him,  and  confessed 
judgment  to  that  creditor  to  induce  him  to  sign,  and  he  issued 
an  execution,  and  the  property  was  sold,  it  was  held  that  this 
was  a  fraud  on  the  other  creditors  and  that  the  judgment  so 
confessed  was  void  as  to  them  but  not  as  to  those  who  had  not 
signed,  and  that  as  between  the  signers  the  agreement  to  dis- 
tribute ratably  must  be  carried  out.  Loucheim^s  Appeal,  67 
Penn.  St.  49. 

An  interesting  question  arises  in  the  case  of  sureties  who 
have  indorsed  composition  paper  which  has  been  delivered  so 
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indorsed,  on  the  supposition  that  all  the  creditors  have  joined, 
when  in  fact  they  have  not.  In  Whittemore  v.  Obear  (58  Mo. 
280),  it  was  held  that  in  such  a  case  it  was  the  duty  of  the  surety 
to  see  to  it  that  all  the  creditors  had  signed  the  agreement,  and 
that  his  indorsement  of  the  notes  as  to  a  creditor  who  was 
ignorant  of  any  failure  in  the  fulfillment  of  the  condition  or  its 
procurement  by  fraud,  was  a  waiver  of  that  condition,  and  that 
he  could  not  avail  himself  of  such  failure  or  fraud  against  such 
creditor,  and  even  if  the  creditor  was  aware  of  such  failure  or 
fraud  and  chose  to  waive  the  objection,  it  did  not  lie  in  the 
mouth  of  the  surety  to  set  it  up  as  a  defence,  but  in  Doughty 
V.  Savage  (28  Conn.  146),  it  was  held  that  the  agreement  and 
notes  were  part  of  one  transaction,  and  that  the  surety  was  not 
liable  on  the  notes.  ' 

In  Harvier  v.  Guion-(3  E.  D.  Smith,  76),  where  the  compo- 
sition was  payable  in  installments  of  six,  twelve  and  eighteen 
months,  with  the  condition  annexed  that  unless  three-fourths 
of  the  non-preferred  creditors  executed  the  composition  deed,  it 
should  be  void  and  of  no  effect,  the  court  held,  upon  a  construc- 
tion of  the  whole  instrument,  that  the  defendant  had  the  full 
eighteen  months  to  obtain  the  signatures  of  the  three-fourths  of 
his  creditors,  and  that  the  instrument  was  a  good  defence  to  an 
action  brought  by  the  plaintiff  within  the  stipulated  time,  if  the 
installments  were  paid  as  they  became  payable  by  the  terms  of 
the  composition  deed. 

§  414.  Agreement  to  join  in  composition  deed. — "Where  a 
creditor  consents  to  accept  a  composition  of  his  debt,  on  the 
strength  of  which  other  creditors  are  induced  to  join  in  the 
composition,  or  relying  upon  which,  the  debtor,  in  conformity 
with  the  agreement,  makes  over  his  property  to  a  trustee,  the 
creditor  so  assenting,  if  he  afterward  refuse  to  execute  the  com- 
position, will  be  held  to  the  terms  of  the  agreement.  Thus, 
where  the  defendants  were  insolvent,  but  possessed  of  a  large 
quantity  of  property,  and  it  was  agreed  between  them  and 
their  creditors,  including  the  plaintiffs,  that  the  defendants 
should  assign  their  property  to  a  trustee,  and  the  creditors 
agfeed  to  release  the  defendants  from  their  debts,  and  the  de- 
fendants performed  the  agreement  on  their  part,  and  executed 
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the  assignment,  it  was  held  that  the  agreement  was  thereby  ex- 
ecuted, and  the  plaintiffs  could  not  maintain  an  action  against 
the  defendant  upon  their  indebtedness.  Therasson  v.  Peterson, 
4  Abb.  Dec.  396. 

So  where  the  creditor  of  an  insolvent  had  consented  to  ac- 
cept a  composition  of  his  debt,  and  ordered  a  draft  of  the  deed 
of  assignment  to  be  sent  to  his  attorney  for  perusal,  who  ap- 
proved of  it,  and  the  deed  was  executed  by  the  debtor  and  the 
rest  of  the  creditors,  but  the  above-mentioned  creditor  after- 
wards refused  to  execute  the  same,  it  was  held  that  he  could  not 
sue  for  the  original  debt.  Butler  v.  Shades,  1  Esp.  236. 
Lord  Kenyon  said  that  "  the  principle  upon  which  the  action 
could  not  be  maintained  was  that  in  consequence  of  this  act  of 
the  plaintiff  the  defendant  had  parted  with  all  his  property, 
and  the  other  creditors  had  been  induced  to  execute  the  deed." 
And  in  another  case,  where  the  administratrix  of  an  insolvent, 
finding  his  effects  insufficient  to  pay  all  the  creditors  fully,  had 
called  a  meeting  and  proposed  a  ratable  distribution,  to  which 
they  at  first  all  unanimously  assented,  but  afterwards,  when  a 
deed  of  assignment  to  trustees,  with  covenants  not  to  sue,  etc., 
was  prepared,  one  of  the  creditors  refused  to  sign  it,  although 
the  rest  did  so,  it  was  held  that  this,  if  made  out  by  evidence, 
would  be  a  good  defence  to  an  action  of  assumpsit  brought  by 
the  creditor  who  refused,  against  the  administratrix.  Brady  \. 
8hiel,  1  Camp.  147. 

But  it  does  not  appear  to  be  necessary  that  the  debtor  should 
have  parted  with  anything  if  other  creditors  have  altered  their 
relations  to  him  by  accepting  the  composition,  being  induced 
thereto  by  the  assent  of  a  creditor. 

So  where  a  debtor,  who  was  in  difficulties,  undertook  to 
procure  the  acceptance  of  a  third  person  for  7s.  in  the  pound, 
to  give  his  notes  for  3s.  more  to  prepare  a  composition  deed,  with 
a  clause  of  release,  and  to  procure  the  other  creditors  to  exe- 
cute it,  and  a  creditor  undertook  to  accept  the  composition  and 
to  sign  the  deed,  but  afterwards  refused  to  do  so,  it  was  held 
that  an  action  by  him  against  the  debtor  could  not  be  main- 
tained.    Bradley  v.  Gregory,  2  Camp.  383. 

And  on  another  occasion,  where  there  had  been  a  meeting 
of  the  creditors  of  A  ,  who  was  in  embarrassed  circumstances, 
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at  which  B.,  one  of  the  creditors,  was  present,  and  it  was  agreed 
that  if  the  statement  then  made  by  the  insolvent  was  correct, 
they  would  accept  a  composition  and  give  him  a  release,  and  B. 
subsequently  promised  to  come  into  the  composition  and  ex- 
ecute the  deed,  but  afterwards,  when  the  deed  had  been  exe- 
cuted, and  a  tender  of  certain  acceptances  made  to  B.,  he  re- 
refused  to  accept  them  or  execute  the  deed,  he  was  not  al- 
lowed to  recover  in  an  action  brought  for  his  original  debt. 
Bradley  v.  Gregory,  2  Camp.  383. 

Lord  EUenborough  said :  "  It  is  said  this  agreement  is  exec- 
utory, and  therefore  cannot  be  a  bar.  I  think  it  is  executed. 
Everything  on  the  defendant's  part  was  performed.  As  far 
as  depended  upon  him  there  has  been  satisfaction  as  well  as  ac- 
cord. It  is  the  plaintiff's  own  fault  that  he  has  not  enjoyed  the 
full  benefit  of  all  he  stipulated  for.  Accord  is  no  bar  without 
satisfaction,  but  a  party  is  not  to  be  permitted  to  say  there  is 
no  satisfaction  to  whom  satisfaction  has  been  tendered  according 
to  the  terms  of  the  accord." 

In  conformity  with  the  same  principle  when  the  plaintiffs 
signed  an  agreement  to  accept  a  composition  of  6s.  in  the 
pound,  but  afterwards  threw  obstacles  in  the  way  of  settling 
the  amount  of  debt  due  to  them,  and  after  a  release  from  the 
creditors  to  the  defendant  had  been  prepared  and  signed  by  all 
the  creditors  except  the  plaintiffs,  refused  to  accept  the 
composition  of  the  debt  which  he  claimed,  and  which  was 
offered  them  by  the  defendant's  attorney,  it  was  ruled  that  they 
could  not  recover  more  than  the  composition  on  their  debt. 
Reay  v.  White,  1  C.  &  M.  Y48 ;  see  also,  Butler  v.  Rhodes,  1 
Esp.  236  ;  CooTc  v.  Saunders,  1  B.  &  A.  46  ;  Wood  v.  Roberts, 
2  Stark.  417. 

But  a  mere  assurance  on  the  part  of  creditor,  that  he  will 
unite  in  any  arrangement  which  the  other  creditors  might  make 
looking  to  a  future  period  for  the  making  of  such  an  agreement, 
and  ressrving  a  locus  penitentiw,  is  not  evidence  of  an  accord 
of  creditors  which  supplies  the  valuable  consideration  upon 
which  alone  rests  the  validity  of  a  composition.  Hartell  v. 
Morgan,  1  Pitts.  (Pa.)  354. 

But  a  creditor  who  has  signified  his  assent  to.  a  composition 
may  openly  withdraw  with  the  consent  of  the  debtor,  and  in 
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that  event  the  agreement  for  a  composition  is  not  a  bar  to  an 
action  for  the  recovery  of  the  original  indebtedness.  Fellows 
V.  Stevens,  24  Wend.  294.  And  in  Eeay  v.  Richardson  (2  C.  M. 
&  E.),  Lord  Abinger  said  :  "  I  am  by  no  means  prepared  to  say 
that  if  several  creditors  were  to  sign  an  agreement  for  a  compo- 
sition on  the  faith  of  the  others  coming  in,  and  thej'  afterwards 
repented  before  the  others  came  into  the  arrangement,  it  would 
still  be  binding  on  them  and  that  there  could  be  no  locus  peni- 
tenticB  for  them. 

§  415.  Fraudulent  representations  by  debtor. — In  effecting 
a  composition  agreement,  the  policy  of  the  lav?  demands  the  ut- 
most good  faith  on  the  part  of  the  debtor.  If  he  make  a  state- 
ment of  his  affairs  as  tlie  basis  of  the  agreement,  he  is  answer- 
able for  the  truth  of  the  statement.  If  a  debtor  fraudulently 
leads  his  creditors  to  believe  that  he  is  insolvent,  and  thus 
induces  them  to  enter  into  a  composition,  the  fraud  will  vitiate 
the  composition.  He  cannot  be  i)ermitted,  by  pretending  to  be 
insolvent,  to  induce  a  creditor  to  accept  one-half  of  a  debt  in 
lieu  of  the  whole,  when,  in  fact,  his  property  is  ample  to  pay 
the  creditors  in  full.  Ilefler  v.  Cohen,  73  III.  296  ;  Monger  v. 
Kett,  11  Mod.  5.58.  So,  if  the  debtor  fraudulently  suppress  the 
fact  of  his  having  property,  and  knowingly  leaves  his  creditors 
to  act  under  a  false  impression.  Vine  v.  Mitchell,  1  Moody  & 
E.  337.  And  where  the  information  given  by  the  debtor  to 
his  creditors  respecting  his  property  and  debts  is  in  any  mater- 
ial respect  nntrue,  the  misrepresentation  will  vacate  the  com- 
promise,    living  V.  Humphrey,  Hopk.  284. 

So,  a  willful  understatement  of  the  amount  of  a  particular 
debt,  or  what  is  the  same  thing,  keeping  back  one  or  more  de- 
mands, is  an  attempt  at  frand  on  the  part  of  the  creditor,  and 
he  cannot  recover  on  the  amount  suppressed.  Holmes  v. 
Vine/;  1  Esp.  134 ;  Britten  v.  Hughes,  5  Bing.  460 ;  see 
Fahram  v.  Freeman,  2  C.  &  M.  451 ;  overruling  Howard  v. 
Bartolozzi,  4  B.  &  Ad.  556  ;  but  see  Huntington  v.  Clark,  39  ' 
Conn.  540. 

But  this  principle  does  not  apply  where  the  other  creditors 
are  not  kept  in  ignorance  of  the  fact.  Payler  v.  Ilomersham, 
4  M.  &  S.  423. 
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"Where  there  is  a  misrepresentation  on  the  part  of  the 
debtor  to  the  effect  that  other  creditors  have  agreed  to  accept  a 
composition  of  their  debts,  the  agreement  is  not  binding ;  the 
creditor  having  been  imposed  upon  when  be  entered  into  it. 
Cooling  v.  Noyes,  6  T.  E.  263. 

But  where  the  composition  is  eifected  by  a  third  person  who 
advances  his  money  to  accomplish  it,  it  seems  that  fraudulent 
representations  made  by  the  debtor  to  induce  creditors  to  be- 
come parties  will  not  invalidate  the  compromise,  at  all  events 
if  the  creditor  desires  to  rescind,  he  must  restore  to  the  third, 
party  the  anibunt  he  has  received  under  the  agreement.  Bab- 
cook  V.  DiU,  43  Barb.  STT. 

§410.  Wlmt  debts  are  included. — If  a  creditor  execute  a 
composition  deed  and  does  not  set  the  amount  of  his  debt  op- 
posite his  name,  but  leaves  a  blank,  he  will  be  bound  by  the 
terms  of  the  composition  to  the  amount  of  his  then  existing 
debt.    Harrhy  v.  Wall,  i  B.  &  Al.  103. 

A  composition  agreement  should  be  limited  in  its  effect  to 
suqh  matters  as  were  within  the  contemplation  and  intention  of 
the  parties  at  the  time  of  its  execution.  Butcher  v.  Butcher, 
1  Bos.  &  Pull.  113.  Hence,  where  a  debtor  had  given  to  his 
creditor  four  promissory  notes,  one  of  which  the  creditor  had 
indorsed  and  discounted,  and  the  creditor  then  entered  into  a 
composition  with  the  debtor,  by  which  the  creditors  agreed  to 
accept  a  per  centage  in  full  discharge  and  satisfaction  of  the 
several  debts  and  sums  of  money  that  the  debtor  "  does  owe  or 
stand  indebted  unto  us,"  it  was  held  that  this  applied  only  to  the 
sums  then  dvie,  and  where  the  creditor  was  subsequently  com- 
pelled to  take  up  the  discounted  note,  he  was  not  precluded  by 
the  composition  from  suing  the  debtor  for  the  amount  ex- 
pended to  take  up  the  note.     Lipman  v.  Lowitz,  83  111.  252. 

A  creditor  wlio  signs  and  inserts  an  amount  as  due  to  him 
in  a  cornposition  deed,  cannot  subsequently  maintain  an  action 
against  the  debtor  for  a  demand  existing  at  the  time  of  the 
composition,  but  not  then  taken  into  account.  Russell  v. 
Rogers,  10  Wend.  473. 

But  where  the  agreement  was  to  accept  ten  per  cent,  of  the 
amount  due,   and  the  ten  per  cent,  was  to   be  paid   within 


§417.]  RESERVATIONS   AGAINST   SURETIES.  401 

thirty  days,  and  a  creditor  held  a  note  and  account  then  due, 
and  a  note  which  would  not  become  due  until  after  the  expira- 
tion of  the  thirty  days,  it  was  held  that  the  last  note  was  not 
included  in  the  composition  deed.  JIaniblen  v.  Ratigan,  119 
Mass.  153. 

And  where  a  creditor  who  joined  in  the  composition  held 
three  notes,  two  of  which  he  had  previously  sold  and  taken 
back  under  false  representations  by  the  purchaser,  and  at  the 
time  of  signing  the  agreement  was,  -with  the  knowledge  of  the 
debtor  endeavoring  to  force  the  purchaser  to  take  back,  which 
was  done  before  the  date  at  which  the  composition  notes  began 
to  carry  interest,  it  was  held  in  an  action  by-  the  creditor  upon 
the  note  not  sold  that  the  creditor,  not  being  in  possession  or 
control  of  the  two  notes  sold  the  debtor,  was  not  obliged  as  to 
them  to  tender  the  composition  notes,  and  that  as  to  the  note 
in  suit  the  debtor  was  not  obliged  to  tender  the  composition 
notes,  after  the  transfer  of  the  other  two  notes  which  the  debtor 
had  paid  to  the  purchaser.  Farrington  v.  Hodgdon,  119  Mass. 
453. 

Where  a  creditor  signs  ofi  for  a  demand  which  he  has  previ- 
ously transferred  to  another,  he  impliedly  undertakes  to  protect 
the  debtor  against  such  demand,  and  if  the  debtor  is  compelled 
to  pay  such  demand  he  can  recover  of  the  creditor.  Ilarloe  v. 
Foster,  53  N.  Y.  385 ;  Ilawley  v.  Beverly,  6  Scott  N.  R.  83T ; 
s.  0.  6  Man.  &  G.  221. 

Where  a  party  deliberately  includes  a  person  as  a  creditor 
in  a  composition,  and  pays  him  the  amount  of  the  composition 
agreement,  he  cannot  afterwards  repudiate  the  compromise  and 
recover  back  the  money  on  the  ground  of  an  alleged  mistake. 
Jones  V.  Wright,  71  111.  61. 

§  417.  Eeservations  against  sureties.  The  general  rule  of 
law  is  that  if  the  principal  is  released  by  the  creditor  without 
reservation,  the  surety  is  thereby  discharged,  and  the  same  re- 
sult follows  when  tjie  time  of  payment  is,  without  the  consent 
of  the  surety  by  a  binding  agreement  between  the  principal 
and  creditor,  extended  for  a  definite  time.  A  composition 
deed  releasing  the  debtor,  should  reserve  any  right  or  remedy 
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which  the  creditors  may  have  against  any  other  person  or  per- 
sons in  respect  to  any  debt  due  by  the  debtor.  If  the  creditor, 
at  the  time  he  releases  the  debtor,  does  so  reserve  his  remedies, 
the  release  will  be  construed  as  a  covenant  not  to  sue  only  and 
not  as  an  absolute  discharge,  and  the  surety  will  still  be  held. 
As  against  the  debtor  the  debt  is  gone  under  a  covenant  not  to 
sue,  but  as  against  any  other  person  the  debt  is  not  gone  but  is 
still  extant.  Kirby  v.  Turner,  6  Johns.  Ch.  242  ;  Huliell  v. 
Carpenter,  5  N.  Y.  lYl ;  Oreen  v.  Wynn,  L.  K.  4  Chan.  App. 
204 ;  affi'g  s.  c.  L.  K.  Y  Eq.  Cas.  92  ;  Richardson  v.  Pierce, 
110  Mass.  166  ;  Brandt  on  Suretyship,  §  123  ;  Ex  parte  Glen- 
denning,  Buck,  519  ;  Ex  parte  Oifford,  6  Ves.  807 ;  Lewis  v. 
Jones,  4  B.  &  C.  506,  note. 

§  418.  Tlie  debtor  must  perform  strictly.  The  debtor  is 
bound  to  a  strict  performance  of  the  agreement  upon  his  part, 
and  a  court  of  equity  will  not  relieve  him  from  the  conse- 
quences of  his  failure  upon  the  ground  of  forfeiture.  Haggerty 
V.  Simpson,  1  E.  D.  Smith,  6Y.  If  he  makes  default  in  per- 
forming any  of  the  conditions  imposed  upon  him  as  his  part  of 
the  agreement,  he  remits  his  creditors  to  their  original  rights 
and  may  be  sued  by  them  for  the  full  amount  of  their  respect- 
ive debts.  Pennirnan  v.  Elliott,  27  Barb.  315;  Haggerty  v. 
Simpson,  supra  y  Mackenzie  v.  MacTcenzie,  16  Yes.  372. 

When  no  time  is  specified  within  which  the  composition 
notes  are  to  be  given,  the  debtor  has  a  reasonable  time  to  ten- 
der them.  Oughton  v.  Trotter,  2  ISTev.  &  Man.  71.  But  if  a 
time  is  specified  he  must  tender  them  within  the  time. 

Where  the  creditors  agreed  to  accept  a  composition  of  6s.  in 
the  pound,  and  that  promissory  notes  for  that  amount  should  be 
given  within  fourteen  days,  the  creditors  assenting  thereto' 
within  that  time,  unless  the  debtor  can  show  a  delivery  or 
tender  of  the  notes  within  the  specified  time  he  will  be  liable 
on  his  original  indebtedness  to  the  creditors  who  have  assented. 
Oughton  V.  Trotter,  2  JST.  &  M.  71. 

So  where  creditors  agreed  to  accept  an  assignment  of  all  the 
debtor's  property  to  a  trustee,  in  full  of  all  demands,  and  to  ex- 
ecute releases  as  soon  as  the  property  should  realize  a  specified 
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sura,  and  the  property  did  not  realize  that  sura,  it  was  held  that 
the  agreement  was  no  bar  to  an  action  by  one  of  the  creditors. 
Wigglesworth  v.  White,  1  Stark.  218. 

And  when  the  creditors  agreed  to  take  a  composition  se- 
cured by  proraissory  notes  payable  on  days  certain,  and  the  de- 
fendant was  to  assign  to  the  creditors  certain  debts  upon  which 
the  creditors  were  to  execute  a  general  release,  and  the  assign- 
ment was  executed,  and  all  the  creditors  except  the  plaintiff 
received  their  coraposition  and  executed  the  release,  and  the 
plaintiff  might  have  received  his  promissory  notes  if  he  had 
applied  for  them,  but  it  did  not  appear  that  the  defendant  had 
ever  tendered  them  or  that  the  plaintiff  had  ever  applied  for 
them,  and  the  plaintiff,  after  the  day  of  payment  of  the  notes, 
sued  the  defendants  on  the  original  indebtedness,  it  was  held 
that  he  was  not  precluded  by  the  agreement  from  recovering. 
Crcmley  v.  Hillary,  2  M.  &  S.  120. 

Although  a  debtor  compounding  with  his  creditors  gives 
them  the  security  of  a  third  person  for  payment  of  a  part  of 
the  stipulated  dividend  he  is  not  discharged  on  payment  of  that 
part  only  if  the  residue  continues  unpaid.  Walker  v.  Seaborne, 
1  Taunt.  526. 

But  when  the  composition  agreement  was  that  the  debtors 
were  to  pay  a  certain  sum  on  their  notes,  at  six,  nine  and  twelve 
months  frora  February  1,  1857,  and  the  debtor  tendered  notes 
dated  January  1st,  1857,  for  seven,  ten  and  thirteen  months, 
this  was  held  to  be  an  immaterial  variation.  Renard  v.  Tuller, 
4  Bosw.  107.  And  where  the  composition  notes  were  to  be 
dated  January  1st,  1858,  but  no  time  for  their  delivery  was 
expressed,  and  the  notes  were  not  in  fact  tendered  until  the 
middle  of  February,  this  was  not  regarded  as  such  a  breach  of 
the  composition  deed  as  to  exempt  the  plaintiff  from  its  obliga- 
tion.    Hall  V.  Merrill,  9  Abb.  Pr.  116. 

Though  a  creditor  is  not  bound  to  accept  payment  under  a 
composition  deed,  unless  it  is  tendered  when  due,  yet  if  he  do 
accept  payment  after  default,  that  will  be  a  waiver  of  the  delay, 
and  so  if  the  money  is  paid  to  an  agent  and  the  creditor  ratifies 
the  agent's  act  by  receiving  and  retaining  the  money.  Penni- 
man  v.  Elliott,  27  Barb.  315. 

And  it  seems  that  the  fact  that  the  debtor  notifies  his  cred- 
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itors  that  tlie  composition  notes  will  not  be  paid,  if  in  fact  the 
money  is  deposited  to  pay  them  at  the  place  M'here  they  are 
payable,  will  not  excuse  the  creditors  from  presenting  their 
notes  for  payment,  nor  will  it  revive  the  original  indebtedness. 
Green  v.  MoArt/mr,  34  Barb.  450. 

§  419.  Private  stipulation  ivith  particular  creditor. — 

"  Every  composition  deed,"  says  Mr.  J  ustice  Duer,  in  Beech  v. 
Cole  (4  Sandf.  79,  83),  "  is  in  its  spirit,  if  not  in  its  terms,  an 
agreement  between  the  creditors  themselves,  as  well  as  between 
them  and  the  debtor.     It  is  an  agi-eement  that  each  shall  re- 
ceive the  sum  or  the  security  which  the  deed  stipulates  to  be 
paid  and  given,  and  nothing  more  ;  and  that,  upon  this  consid- 
eration, the  debtor  shall  be  wholly  discharged  from  all  the 
debts  then  owing  to  the  creditors  who  sign  the  deed."     It  fol- 
lows that  every  agreement  made  by  one  creditor  for  some  ad- 
vantage to  himself  over  other  creditors  who  unite  with  him  in 
a  composition  of  their  debts,  is  fraudulent  and  void.     Russell 
V.  Rogers,  10  Wend.  473  ;  Williams  v.  Carrington,  1  Hilt.  51.5 ; 
Eldridge  v.  Strang,  34  N.  Y.  Snpr.  Ct.  (J.  &  S.)  491 ;  Cm-roll 
V.  Shields,  4  E.  D.  Smith,  466  ;    Finneo  v.  Higgins,  12  Abb. 
Pr.  334 ;  Bliss  v.  Mattison,  45  N.  Y.  ^2 ;  Cockshott  v.  Bennett, 
2  T.  R.  763,;  Edahrooh  v.  SgoU,  3  Ves.  455  ;  Higgons  v.  Pitt, 
4  Exch.  312  ;  Geere  v.  Mare,  2  H.  &  0.  339 ;  Clay  v.  Ray,  17 
C.  B.  ]Sr.  S.  188.     Justice  Story,  referring  to  this  principle  of 
law,  says  (1  Story's  Eq.  §  379) :    "  There  is  great  wisdom  and 
policy  in  the  doctrine,  and  it  is  founded  in  the  best  of  all  pro- 
tective policy,  that  which  acts  by  way  of  precaution  rather  than 
by  mere  remedial  justice ;  for  it  has  a  tendency  to  suppress  aU 
frauds  upon  the  general  creditors  by  making  the  cunning  con- 
trivers the  victims  of  their  own  illicit  and  clandestine  agree- 
ments.    The  relief  is  granted  not  for  the  sake  of  the  debtor, 
for  no  deceit  or  oppression  may  have  been  practised  upon  him, 
but  for  the  sake  of  honest  and  humane  and  unsuspecting  cred- 
itors.    And  hence  the  relief  is  granted  equally,  whether  the 
debtor  has  been  induced  to  agree  to  the  secret  bargain  by  the 
threats  or  oppression  of  the  favored  creditors,  or  whether  he  is 
a  mere  volunteer,  offering  his  services  and  aiding  in  the  intended 
deception." 


§  419.]  PRIVATE  STIPULATION  WITH  PAUTICULAfe  CREDITOR.  405 

The  doctrine  that,  if  a  body  of  creditors  join  in  accepting  a 
composition,  any  underhand  agreement  made  by  a  particular  cred- 
itor with  the  debtor  for  some  private  advantage  to  himself  is  void 
and  cannot  be  enforced,  as  being  a  fraud  upon  the  rest,  was  estab- 
lished in  equity  some  time  before  it  obtained  admission  into 
courts  of  law,  and  the  course  there  was  to  grant  injunctions, 
either  for  delivering  up  the  securities  or  for  restraining  parties 
from  proaeeding  upon  them  at  law.  Jaokman  v.  Mitchell,  13 
Ves.  581 ;  Middleton  v.  Onslow,  1  P.  "Wms.  Y68 ;  Constantine 
V.  Bl-Miche,  1  Cox,  287  ;  Spurvet  v.  SpilUr,  1  Atk.  105  ;  2  Yes. 
156. 

But  in  Cockshott  v.  Bennett  (2  T.  E.  763),  where  Lord 
Kenyon  applied  the  same  doctrine  in  a  court  of  law,  he  express- 
ly disclaimed,  founding  his  opinion  upon  grounds  of  equity  as 
contradistinguished  from  grounds  of  law,  and  the  doctrine  has 
since  that  time  been  recognized  as  fully  at  law  as  in  equity. 

The  effect  of  such  a  fraudulent  agreement  is  to  render  the 
composition  deed  utterly  unavailing  as  a  protection  to  the 
debtor.  The  fraud  avoids  it  from  the  beginning,  and  the  cred- 
itor's debts  are,  therefore,  wholly  unaffected  by  it.  Hence  a 
creditor,  even  though  he  may  have  received  from  the  debtor 
the  amount  provided  by  the  assignment,  may  retain  that  sum 
and  still  sue  for  the  unpaid  balance  of  his  original  debt.  Sefter 
V.  Cohn,  73  m.  296  ;  Beach  v.  Ollendorf,  1  Hilt.  41 ;  Stuart 
V.  Blum,  28  Penn.  St.  225  ;  Wiggin  v.  Bush,  12  Johns.  305  ; 
Pierce  v.  Wood,  23  N .  H.  519 ;  Spooner  v.  Whiston,  17  Eng.  C. 
L.  580.  In  such  a  case  the  payment  is  not  to  be  referred  to 
the  void  contract,  but  to  the  original  indebtedness.  Stua/rt  v. 
Blum,  siipra.  But  where  the  composition  is  affected-'by  a 
third  person  who  pays  his  money  to  the  creditors  under  the 
composition,  creditors  who  seek  to  avoid  the  composition  by 
showing  the  fraud  of  the  principal  debtor;  must  offer  to  restore 
to  the  third  party  what  they  have  received  from  him.  Babcoch 
,  V.  Dill,  43  Barb.  577. 

A  secret  agreement  by  a  creditor  party  to  a  composition 
deed,  by  which  he  is  to  receive  a  sum  over  and  above  the  divi- 
dend stipulated  for  in  the  deed,  is  void,  and  it  is  immaterial 
that  all  other  creditors  had  executed  the  deed  before  such  cred- 
itor agreed  to  become  a  party  on  receiving  a  security  for  the 
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additional  sum.  Patterson  v.  Boehm,  4  Penn.  St.  507 ;  How- 
den  V.  Ilaigh,  11  A.  &  El.  1033 ;  Steinman  v.  Magnus,  11 
East,  390. 

The  ground  of  this  doctrine  is  not  only  that  the  preferred 
creditor  diminishes  the  fund  vphich  by  the  implied  assent  of 
the  pai'ties  is  to  be  distributed  ratably  among  those  who  join  in 
the  composition.  If  the  advantage  the  creditor  secures  is  one 
that  does  not  impair  the  debtor's  resources,  nor  affect  the  means 
available  for  the  creditors,  it  may  nevertheless  be  a  deception 
and  fraud  upon  them,  because  they  are  induced  to  enter  into 
the  composition  by  the  supposition  that  all  the  creditors  are  to 
suffer  equally.  Best,  J.,  in  Knight  v.  Hunt,  5  JBing.  432.  In 
the  case  last  cited  the  debtor  offered  a  composition  of  10s.  in 
the  pound.  The  debtor's  brother,  to  induce  the  plaintiff  to  sign 
voluntarily,  proposed  to  give  him  coals  to  the  amount  of  £150. 
In  an  action  by  the  plaintiff  to  recover  for  the  amount  stipu- 
lated under  the  composition,  it  was  held  that  he  could  not  re- 
cover. So  in  Howden  v.  Haigh  (11  A.  &  E.  1033),  where  the 
debtor,  to  induce  the  plaintiff  to  join  in  the  composition,  en- 
dorsed to  him  a  bill  accepted  by  a  third  party  in  addition  to  the 
composition  notes,  it  was  held  that  the  plaintiff  could  not  re- 
cover upon  the  composition  notes,  although  it  did  not  appear 
that  the  acceptance  so  indorsed  had  been  paid  or  enforced.  And 
in  Pfleger  r.  Browne  (25  Beav.  391),  where  the  debtor,  in  addi- 
tion to  the  composition,  agreed  to  keep  up  a  policy  on  his  life 
for  the  benefit  of  one  of  his  creditors,  it  was  held  that  the 
agreement  was  void  without  the  assent  of  all  the  creditors,  and 
that  the  debtor's  legal  representatives  were  entitled  to  the  pol- 
icy. In  that  ease  Sir  John  Eomelly,  Master  of  the  Kolls,  stated 
the  law  and  the  reason  of  it  very  clearly.  He  says  :  ''  It  is  no 
consideration  for  the  release  of  a  debt  to  take  a  portion  of  it. 
But  one  of  the  exceptions  is  the  case  of  a  composition  with 
creditors.  It  is  an  exception  for  this  reason,  that  if  a  person 
makes  a  composition  with  his  creditors,  it  is  always  assumed 
that  each  creditor  acts  upon  the  belief  and  assumption  that  the 
others  will  accept  exactly  the  same  amount  as  he  takes,  and 
nothing  more.  If  it  could  be  proved  that  one  creditor  who 
takes  more  had  entered  into  an  agreement  not  merely  with  his 
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debtor  but  with  every  other  creditor,  that  he  should  be  allowed 
to  do  so,  then,  no  doubt,  it  would  be  sufficient.  But  if  any  one 
creditor  who  has  accepted  the  composition,  has  not  also  agreed 
that  one  should  take  a  larger  benefit  than  the  rest,  then  the  con- 
sideration fails,  because  the  assumed  principle  upon  which  the 
composition  proceeds  is  that  every  creditor  is  to  be  treated  alike 
in  the  arrangement."  And  on  this  point,  see  also  Smith  v. 
Bromley,  Doug.  696,  n. ;  Jones  v.  Burhley,  Id.  684 ;  Middle- 
ton  V.  Ld.  Onslow,  1  P.  Wms.  768. 

Nor  can  it  make  any  difference  that  the  favored  creditor  re- 
ceives no  more  than  other  creditors,  but  only  a  better  security. 
This  point  was  ruled  in  Leicester  v.  Eose  (4  East,  372),  and  was 
approved  in  Ex  parte  Sadler  (15  Yes.  52) ;  Pfleger  v.  Browne 
(28  Beav.  391) ;  Williams  v.  Carington  (1  Hilt.  515);  Bean  v. 
Amsinck  (10  Blatch.  361). 

The  principle  is  equally  applicable  when  the  composition 
calls  for  payment  of  the  entire  indebtedness,  but  in  installments 
on  an  extension  of  time, — as  where  a  debtor  who  by  composi- 
tion had  obtained  an  extension  from  all  his  creditors,  gave  one 
creditor  a  bond  as  additional  security  to  induce  him  to  join  in 
the  composition.     Cecil  v.  Plaistow,  1  Aust.  202. 

§  420.  Securities  for  an  undue  advantage  to  one  creditor 
void. — Not  only  does  a  fraud,  such  as  we  have  referred  to  in 
the  last  section,  invalidate  the  composition  as  a  defence  to  a 
creditor's  claim,  but  the  creditor  who  undertakes  to  obtain  an 
undue  advantage  over  other  creditors  will  be  unable  to  enforce 
any  such  advantage.  "  So  scrupulous  are  courts,"  says  Mr.  Jus- 
tice Nelson  in  Kussell  v.  Eogers  (10  "Wend.  473),  "  in  compelling 
creditors  to  the  observance  of  good  faith  toward  one  another  in 
cases  of  this  kind,  that  any  security  taken  for  an  amount  beyond 
.the  composition  agreed  upon,  or  even  for  that  sum,  better  than 
that  which  is  common  to  all,  if  unknown  at  the  time  to  the 
other  creditors,  is  void  and  inoperative."  So  no  contract  to  pay 
money,  or  do  any  other  valuable  thing,  and  no  security  given 
upon  any  such  promise,  whereby  a  creditor  obtains  an  advantage 
peculiar  to  himself,  can  be  enforced,  and  however  formal  the 
instrument  may  be  by  which  it  is  expressed,  parol  evidence  is 
always  admissible  to  show  the  fraud  and  thus  avoid  it.     Cooh- 
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slwtt  V.  Bennett,  2  T.  E.  T63  ;  .Carroll  v.  Shields,  4  E.  D. 
Smith,  466  ;  Bruce  v.  Zee,  4  Johns.  410  ;  Waite  v.  Harper,  2 
Id.  386 ;  Wiggm  v.  Bush,  12  Id.  306 ;  Payne  v.  Elden,  3 
Caines,  213  ;  Russell  v.  Rogers,  10  Wend.  473 ;  Higgins  v. 
Jfeyer,  10  How.  Pr.  364  ;  Lawrence  v.  Clark,  M  N.  Y.  128  ; 
Townsend  v.  Newell,  22  How.  Pr.  164 ;  Crandall  v.  Cochran, 
3  Supm.  Ct.  (T.  &  C.)  203  ;  Breck  v.  (7oZe,  4  Sandf.  79  ;  Har- 
vey V.  Hunt,  119  Mass.  279. 

Of  course,  the  advantage  received  by  the  creditors  refers  to 
something  additional  to  what  is  received  by  other  creditors,  and 
not  to  something  additional  to  the  creditor's  claim.  Townsend 
V.  Newell,  22  How.  164..  And  it  makes  no  difference  what 
device  is  resorted  to,  if  the  object  is  to  gain  an  advantage  for 
one  creditor  over  others.  Eldridge  v.  Sl/rong,  34  Super.  Ct.  (J. 

6  S.)  491. 

And  the  creditor  guilty  of  such  fraud  will  suffer  not  only 
to  the  extent  of  the  amount  which  he  has  attempted  to  obtain 
unduly,  but  he  may  lose  the  amount  due  under  the  composition 
also.  The  agreement  is  nofr  void  for  the  excess  merely,  if  at 
all,  it  is  void  in  toto.  Howden  v.  Haigh,  11  A.  &  E.  1033  ; 
Moses  V.  Kalzenherger,  1  Handy  (0.)  46  ;  Clay  v.  Ray,  17  C. 
B.  IS..  S.  188 ;  Hughes  v.  Alexander,  5  Duer.  488. 

And  so  money  paid  by  the  debtor  under  such  a  fraudulent 
agreement,  may  be  recovered  back  from  the  creditor  in  an  ac- 
tion for  money  had  and  received.  Smith  v.  Cuff,  6  M.  &  S. 
160  ;  Horton  v.  Riley,  11  M.  &  "W.  492  ;   Atkinson  v.  Denby, 

7  H.  &  N.  934 ;  Smith  v.  Bromley,  2  Doug.  695,  note  ;  see 
Bean  v.  Amsinch,  10  Blatch.  361.  To  this  doctrine  it  has 
been  objected  that  both  parties  being  in  pari  delicto,  the  law 
ought  to  favor  neither.  The  parties,  however,  do  not  stand 
upon  an  equality,  one  has  the  power  to  dictate,  the  other  no 
alternative  but  to  submit.  Cockbum,  Ch.  J.,  in  Atkinson  v. 
Denby,  supra. 

Nor  does  it  make  any  difference  that  the  security  was  given 
after  the  composition  was  executed,  if  it  was  a  part  of  the 
agreement  upon  which  the  composition  was  based.  Carroll  v. 
Smith,  4  E.  D.  Smith,  466  ;  Way  v.  Langley,  15  Ohio  St.  392; 
Paterson  v.  Boehm,.,  4  Penn.  St.  537. 

Where  after  the  making  of  a  composition  agreement,  and  the 
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payment  and  distribution  of  the  money  and  notes  in  pursuance 
of  the  agreement,  the  debtor  voluntarily  executes  to  one  of  his 
creditors  other  notes  for  the  balance  of  his  indebtedness,  which 
by  their  terms  become  due  before  the  composition  notes,  the 
notes  so  given  for  the  balance  are  void,  as  being  in  fraud  of  the 
rights  of  other  composition  creditors.  Way  v.  Langley,  15 
Ohio  St.  392. 

§  421.  Neto  promise.— In  Stafford  v.  Bacon  (1  Hill,  532 ; 
8.  c.  2  Id.  353,  reported  erroneously  in  25  Wend.  384),  it  wafe 
held  that  where  a  debt  has  been  discharged  by  an  accord  and 
satisfaction,  there  remains  no  moral  obligation  to  pay  the  bal- 
ance which  will  support  a  new  promise.  The  question  was 
raised  but  not  passed  upon  in  Craus  v.  Hunter  (28  N.  Y." 
389,  394). 

The  prevailing  doctrine  appears  to  be  that  a  moral  obli- 
gation to  pay  money,  is  a  good  consideration  only  in  cases 
where  the  original  right  of  action  is  extinguished  by  some  rule 
of  law,  and  not  in  cases  where  it  is  extinguished  by  the  act  of 
the  parties.  Warren  v.  Whitney,  24  Me.  561 ;  Shepard  v. 
Bhodes,  1  E.  I.  470 ;  Suevily  v.  Bead,  9  Watts  (Pa.)  396 ; 
Montgomery  v.  Zampton,  3  Met.  (Ky.)  519  ;  1  Pars,  on  Cont. 
434  ;  but  see  Goulding  v.  Davidson,  26  N.  Y.  604. 
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APPENDIX  OF  POEMS. 


FOEMS    IN    PEOCEEDINGS  UNDER  THE   TWO- 
THIED  ACT. 

(Chapters  H,  III  &  IV.) 


No.  1. 

PETITION   FOR  DISCHARGE  FROM   DEBTS. 

(See  §  14.) 

To  the  Honorable  ,  Justice  of  the  Supreme  Court 

\pr,  other  officer  having  jurisdiction.    Ante,  §  26.] 

The  petition  of  ,  an  insolvent  debtor,  and  an 

inhabitant,  now  actually  residing  within  the  city  and  county  of 
New  York  [or,  other  place],  and  others,  whose  names  are  here- 
unto subscribed,  creditors  of  the  said  insolvent,  residing  within 
the  United  States,  respectfully  shows :    That  the  said  , 

by  reason  of  many  unforeseen  circumstances,  has  become  in- 
solvent, and  wholly  unable  to  pay  his  debts,  and  that  your 
petitioners,  who  are  creditors  of  said  insolvent,  have  debts  in 

food  faith  owing  to  them  by  the  said  insolvent,  now  due  or 
ereafter  to  become  due,  andf  amounting  to  at  least  two-thirds 
of  all  the  debts  owing  by  the  said  insolvent  to  creditors  resid- 
ing within  the  United  States ;  Wherefore,  said  insolvent  and 
your  other  petitioners  are  desirous  that  the  estate  of  said  in- 
solvent should  be  distributed  among  his  creditors  in  payment 
of  their  debts,  so  far  as  the  same  will  extend,  and  for  that 
purpose  pray  that  all  his  estate,  real  and  personal,  may  be  as- 
signed and  delivered  to  ,  of,  &c,,  as  as 
signee  nominated  by  the  said  creditors,  and  further,  that 
the  said  may  be  discharged  from  his  debts  in 
the  manner  authorized  by  the  statutes  of  this  State  concern- 
ing voluntary  assignments  made  pursuant  to  the  application  of 
an  insolvent  and  his  creditors. 

A.  B $  [Insert  opposite  each  signature  the 

CD $  amount  due  to  the  creditor.] 

K,  F.  &Co..  $ 
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[If  the  creditor  has  in  his  own  name,  or  in  trust  for  him, 
any  mortgage,  judgment,  or  other  security,  or  assignment  by 
way  of  security,  for  securing  the  payment  of  his  demand. 
Then  add  to  his  signature  the  following :  And  the  mortgage 
{or,  judgment ;  or,  other  security,  as  the  case  may  be,  describ- 
ing it),  held  by  me  as  secTirity  for  the  said  debt,  which  mort- 
gage is  dated  on,  &c.,  and  was  executed  by  to  , 
is  hereby  relinquished  to  the  assignee  to  be  appointed  in  this 
proceeding  for  the  benefit  of  all  the  creditors  of  the  said  in- 
solvent.    See  §  21.] 

No.  2. 

AiBdaTit  of  Residence  of  lusolrent  to  be  Annexed  to  Petition. 

(See  §  33.) 

City  and  County  of  !New  Toek,  ss. 

I,  ,  of  said  city  and  county,  do  swear  that  ,. 

in  the  annexed  petition  named,  is  an  inhabitant  actually  resid- 
ing within  the  city  and  county  and  State  of  ISfew  York. 

Sworn  to  before  me,  this         ) 
day  of  ,  18     .      f 

,  JVotary  Puilie, 

[or,  .other  officer  authorized  to  take  affidavits.] 

No.  3. 

AFFIDATIT  OP  CREDITOR  TO  BE  ANNEXED  TO  PETITION. 

(See  §  23.) 

State  of  New  Yoek,  ) 

CnY  AND  County  of  New  Yoek,  ) 

,  of  said  city  and  county,  one  of  the  petitioning 
creditors  of  ,  an  insolvent  delator,  being  duly  sworn, 

says  :     That  the  sum  of  dollars,  lawful  money  of  the 

United  States,  being  the  sum  affixed  to  the  name  of  this  de- 
ponent, subscribed  to  the  petition  annexed  hereto,  is  justly 
due  to  him  [or,  will  become  due  to  him  on  the  day  of  , 
18  ],  from  said  insolvent,  for  [or,  on  a  promissory  note  given 
for]  goods,  wares  and  merchandise  sold  and  delivered  by  him 
to  the  said  insolvent  [or,  as  the  fact  may  be,  setting  out  the 
nature  of  the  demand,  and  whether  arising  on  any  written 
security  or  otherwise,  and  the  general  ground  and  considera- 
tion of  the  indebtedness],  and  that  neither  this  deponent,  nor 
any  person  to  his  use,  has  received  from  said  insolvent,  or  from 
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any  other  person,  payment  of  any  demand,  or  any  part  thereof, 
in  money,  or  in  any  other  way  whatever,  or  any  gift  or  reward 
whatever,  upon  any  express  or  implied  trust  or  confidence  that 
he  should  become  a  petitioner  for  the  said  insolvent. 

Sworn  to. 

No.  4. 

UKE  AFFIDAVIT  OF  CREDITOR  WHO  IS  A  MEMBER  OF  A  FIRM. 

(See  §  23.) 

State  of  New  Toek,  ) 

City  and  County  of  New  Toek,  f     ' ' 

,  of  said  city  and  county,  one  of  the  members  of 
the  firm  or  copartnership  of  ,  and  who,  as  one  of  the 

copartners,  and  in  their  behalf,  has  subscribed  to  "the  petition 
the  name  or  firm  of  their  said  copartnership  aa  petitioning 
creditors  of  ,  an  insolvent  debtor,  being  duly  sworn, 

doth  depose  and  say  :  That  the  sum  of  doUars,  lawful 

moneys  of  the  United  States,  being  the  sum  annexed  to  the 
name  of  the  said  copartnership  subscribed  to  the  petition  an- 
nexed hereto,  is  justly  due  [or,  will  become  due  on  the 
day  of  J  18     ]  to  the  said  copartnership  from  said  insol- 

vent for  [or,  on  a  promissory  note  given  for]  goods,  wares  and 
merchandise  sold  and  delivered  by  them  to  said  insolvent  [or, 
as  the  facts  may  be,  setting  out  the  nature  of  the  demand,  and 
whether  arising  on  any  written  security  or  otherwise,  and  the 
general  ground  and  consideration  of  the  indebtedness],  and 
that  neither  this  deponent  nor  any  member  of  said  firm,  nor 
any  person  to  his  or  their  use,  has  received  from  said  insolvent 
or  any  other  person,  payment  of  any  demand  or  any  part 
thereof  in  money,  or  in  any  other  way  whatever,  or  any  gift 
or  reward  whatsoever,  upon  any  express  or  implied  trust  or 
confidence  that  he  or  they  should  become  a  petitioner  or  peti- 
tioners for  the  said  insolvent. 

Sworn,  &c. 


No.  5. 

SCHEDULE  OF  CREDITORS. 

(See  §  34.) 

A  full  and  true  account  of  all  the  creditors  of  ,  an 

insolvent  debtor,  with  the  place  of  residence  of  each  ;  the  sum 
owing  to  each  of  them  by  the  said  insolvent ;  the  nature  of 
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each  debt  or  demand,  with  the  true  cause  and  consideration- 
thereof,  and  the  place  where  the  same  accrued. 


Creditors, 


Residence. 


Dolls. 


Cts. 


Nature  of  debt,  with 
the  true  cnuse  and 
consideration  there- 
of, and  whether  aris- 
ing on  written  secur- 
ity, on  account,  or 
otlierwise. 


Accrued 

at 


Statement  of  nny 
existingjudgiuent, 
mortgage,  or  col- 
lateral or  other  se- 
curity for  the  pay- 
ment of  any  such 
debt. 


Inventory  of  Property  {being  part  of  Schedule,  and  to  he 
annexed  thereto.) 

A  full  and  true  inventory  of  all  the  estate,  both  real  and 
personal,  in  law  and  equity,  of  ,  an  insolvent  debtor, 

of  the  incumbrances  existing  thereon,  and  of  all  the  books, 
vouchers  and  securities  relating  thereto. 

[Insert  them.] 

No.  6. 

INSOLVENT  AFFIDAVIT. 

(See  §  31.) 
City  and  Coun'iy  of  New  York,  as. : 

I,  ,  do  swear  [or,  affirm,  as  the  case  may  be],  that 

the  account  of  my  creditors  and  the  inventory  of  my  estate, 
which  are  annexed  to  my  petition  and  herewith  delivered,  are 
in  all  respects  just  and  true,  and  that  I  have  not  at  any  time, 
or  in  any  manner  whatsoever,  disposed  of  or  made  over  any 
part  of  my  estate  for  the  future  benefit  of  myself  or  my  fam- 
ily, or  in  order  to  defraud  any  of  my  creditors,  and  that  I 
have  in  no  instance  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owed,  and  that  1  have 
not  paid,  secured  to  be  paid,  or  in  any  way  compound  with 
any  of  my  creditors,  with  a  view  fraudulently  to  obtain  the 
prayer  of  my  petition. 

Sworn  to  before  me  this 
day  of  ,  18 

[To  be  verified  before  the  officer  to  whom  the  petition  is 
presented.] 
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No.  7. 

AFFIDAVIT  OF  NAMES  AND  RESIDENCE  OF  CREDITORS. 

(See  §  38.) 

City  and  County  of  New  Yoek,  ss.  : 

The  above-named  insolvent,  being  duly  sworn,  says  that  the 
places  of  residence  of  the  creditors  of  this  deponent  residing  in 
the  United  States,  where  such  place  of  residence  is  known  to 
deponent,  are  as  follows,  that  is  to  say  : 


Names  of  Creditors. 
Subscribed  and  sworn,  &c. 


Places  of  Residence. 


No.  8. 

ORDER  TO  SHOW  CAUSE. 

(See  §  33.) 

Upon  reading  the  petition  of  ,  and  creditors  of 

,  an  insolvent  debtor,  and  the  schedule  and  affidavit 
annexed  thereto,  it  is  ordered  that  all  the  creditors  of  the  said 
show  cause,  if  any  they  have,  before  me,^  on  the 
day  of  next  ,  at         o'clock  in  the  noon, 

at  the  chambers  of  the  Court  in  the  ,  New 

York  [or  other  place],  why  an  assignment  of  the  said  insolvent's 
estate  should  not  be  made,  and  he  be  discharged  from  his 
debts  pursuant  to  the  provisions  of  the  statute  for  the  dis- 
charge of  an  insolvent  from  his  debts,  notice  of  which  is  to  be 
published  for  six  weeks  [or,  ten  weeks,  as  the  case  may  be'], 
in  the  State  paper  and  in  the  newspaper  printed  in  the  city 
[or,  village]  of  ,  entitled  the   [name  the  newspaper ; 

add  also  if  necessary],  and  also  in  the  newspaper  printed  in  the 
city  of  New  York,  entitled  the  Daily  Eegister.'  And  I  do 
hereby  further  direct  that  notice  of  this  order  be  served,  either 
in  person  or  by  letter,  on  each  of  the  creditors  of  the  said  in- 
solvent residing  in  the  United  States,  and  whose  place  of  res- 
idence is  known  to  the  said  insolvent.*  And  the  service  of  the 
notice  of  this  order  shall  be  made  on  each  of  the  said  creditors 

'  See  ante,  §  34.  If  the  officer  making  the  order  be  a  judge  of  a  county  court, 
and  not  of  the  degree  of  counsellor  at  law,  the  order  should  require  cause  to  be 
shown  at  the  term  of  the  court  to  be  held  next  after  the  expiration  of  the  time  of 
publication  of  the  notice  thereof.  And  the  order  should  specify  the  time  and 
place  at  which  the  term  will  be  held. 

'  Ante,  §  36.  '  Ante,  §  35.  ■•  Ante,  %  38. 

27 
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in  person  or  by  letter  addressed  to  Mm  by  mail  at  bis  known 
and  usual  place  of  residence.  And  if  sucb  service  sball  be  per- 
sonal tben  it  sball  be  at  least  twenty  days,  and  if  by  mail  then 
forty  days  before  the  said  day  of  next. 

Dated 

{Judge's  signature.] 

No.  9. 

NOTICE  TO  CREDITORS. 

(See  §  38.) 

To  [name  of  creditor]. 

Tou  will  please  take  notice  that  on  the  day  of  ^ 

18        ,  an  order  was  granted  by  the  Honorable  ,  Jus- 

tice of  the  Court  \or,  county  judge,  as  the  case  may 

be],  on  the  petition  of  ,  of  ,  an  insolvent  debtor, 

and  so  many  of  his  creditors  residing  within  the  United  States, 
whose  debts  amounted  to  at  least  two-thirds  of  all  the  debts 
owing  by  the  said  to  creditors  residing  within  the 

United  States,  requiring  all  the  creditors  of  the  said 
to  show  cause  before  him  at  the  chambers  of  the 
Court  in  the  ,  New  Tork  \pr  other  place],  on  the 

day  of  ,18        ,  at        o'clock,  in  the        noon  of  that 

day,  why  an  assignment  of  the  estate  of  the  said  should 

not  be  made,  and  he  be  discharged  from  his  debts  [and  from 
the  debts  of  ,  of  which  he  was  a  member],  pursuant 

to  the  provisions  of  the  third  article  of  title  first  oi  chapter 
fifth  of  part  two  of  the  Eevised  Statutes. 


Dated, 


Insolvent. 


No.  10. 

NOTICE  TO  BE  PUBLISHED. 

(See  §  39.) 

Notice  of  application  for  the  discharge  of  an  insolvent  from 
his  debts  pursuant  to  the  provisions  of  article  third,  of  title 
first,  chapter  fifth,  of  the  second  part  of  the  Eevised  Statutes, 

,  applicant.     Notice  first  published  on  the 
day  of  ,  18        .     Creditors  are  required  to  appear  be- 

fore ,  Justice  of  the  Court  [or,  other  officer], 

at  the  chambers  of  the  Court  in  the  ,  New 

York,  on  the  day  of  ,  18        ,  at        o'clock, 

A.  M. 

Dated, 
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Xo.  11. 

AFFIDAVIT  OF  SERVICE  OF  NOTICE. 

State  of  New  Tobk,  ) 

CiTT  AND  County  of  New  Yoke,  j  **' '' 

,  of  said  city  and  county,  being  duly  sworn  says, 
that  on  the  day  of  ,  18        ,  he  served  upon 

,  ,  ,  and  ,  and  each  and  every  of  them,  a  copy 
of  the  annexed  notice  to  creditors,  by  delivering  to  the  said 
persons,  and  each  and  every  of  them,  personally,  a  true  copy 
of  said  notice. 

[If  the  service  was  by  depositing  in  the  post  office,  say :] 
That  on  the  day  of  ,18        ,  he  served  upon 

,  a  copy  of  the  annexed  notice  to  creditors,  by  depos- 
iting a  true  copy  thereof  in  the  United  States  post  office  in  the 
city  of  New  York  [or,  other  place],  properly  folded  and  di- 
rected to  said  ,  at  his  place  of  residence,  to  wit,  at 
,  and  paying  the  postage  of  the  same. 

Sworn,  &c. 


No.  12. 

AFFIDAVIT  OF  PUBLICATION  OF  NOTICE  TO  CREDITORS. 

State  of  New  Yoek,  )       , 

CrrY  AND  County  op  New  Yoek,  j     ' ' 

,  of  said  city,  being  duly  sworn,  says  :  That  he  is 
and  during  the  whole  time  hereinafter  mentioned  has  been, 
the  printer  [or,  foreman,  or,  principal  clerk  of  the  printer],  of 
the  ,  a  newspaper  printed  in  said  city  and  county,  and 

that  the  annexed  printed  notice  to  creditors  was  published  in 
the  said  newspaper  six  'lor,  ten]  weeks  successively,  at  least 
once  in  each  week.     Which  publication  commenced  on  the 

day  of  ,  18        ,  and  terminated  on  the 

day  of  ,  18        . 

Sworn,  &c. 
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No.  13. 
DEMAND  OF  A  JURY  AND  SPECIFICATIONS  OF  OBJECTIONS. 

(See  §  45.) 


In  the  matter  of  the  application  of 
to  he  discharged  from  his  debts. 


To  ,  Justice  of  the  Court  [or,  other  officer 

I,  ,  one  of  the  creditors  of  the  said  ,  do 

hereby  object  to  the  discharge  of  said  as  an  insolvent 

debtor,  and  demand  that  the  case  of  the  said  ,  return- 

able before  you  this  day,  be  heard  and  determined  by  a  jury. 
And  I  do  hereby  specify  the  following  grounds  of  my  objec- 
tions to  such  discharge  : 

1.  That  the  petition  herein  is  not  signed  by  so  many  of  the 
creditors  of  the  said  ,  residing  within  the  United  States, 
as  have  debts  in  good  faith  owing  to  them  by  such  debtor,  then 
due  or  thereafter  to  become  due,  and  amounting  to  at  least 
two-thirds  of  all  the  debts  owing  by  him  to  creditors  residing 
within  the  United  States. 

2.  That  the  said  ,  in  order  to  obtain  his  discharge, 
has  procured                ,  one  of  the  persons  signing  his  petition 
herein,  to  become  a  petitioning  creditor  for  the  sum  of 
dollars  and  upwards,  not  due  to  him  from  the  said 

3.  That  [&c.,  setting  out  any  other  objections  in  detail 
which  the  creditor  may  have]. 

Sworn,  &c. 
Dated, 

Nc.  14. 
Demand  for  Jury  and  Specifications  of  Objections.    Order  Tliereupon. 

(See  §  45.) 

,  one  of  the  creditors  of  ,  an  insolvent 

debtor,  having  demanded  that  the  case  of  the  said  insolvent  be 
heard  and  determined  by  a  jury,  and  having  filed  with  me  [or, 
the  clerk  of  this  court]  a  specincation  in  writing  of  the  grounds 
of  his  objections  to  the  discharge  of  said  as  an  insol- 

vent debtor,  It  is  ordered  that  the  case  of  the  said  insolvent 
be  heard  and  determined  by  a  jury. 
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No.  15. 

SUMMONS  FOK  JUKT. 

(See  §45.) 

The  people  of  the  State  of  New  York,  to  the  sheriff  of  the 
county  of  ,  or  to  any  one  of  the  constables  of  the  county 

of  ,  or  marshal  of  the  city  of  ,  in  the  county 

of  ,  greeting : 

Whereas,  on  the  day  of  ,  18        ,  on  the 

application  of  ,  an  insolvent  debtor,  I  issued  an  order 

that  the  creditors  of  the  said  show  cause  before  me, 

on  the  day  of  ,  18         ,  why  an  assignment  of 

the  estate  should  not  be  made  and  he  be  discharged  from  his 
debts,  pursuant  to  the  provisions  of  chapter  five  of  part  second 
of  the  Revised  Statutes.  And  whereas,  on  the  return  day  of 
such  order,  ,  one  of  the  creditors  of  the  said  insolvent, 

objected  to  such  discharge,  setting  forth  in  writing  the  grounds 
of  his  objections  thereto,  and  demanded  that  the  case  of  the 
said  insolvent  should  be  heard  and  determined  by  a  jury.  I 
have  therefore  nominated  eighteen  reputable  freeholders  of  the 
county  of  ,  to  form  a  jury  for  the  purpose  of  hearing 

and  determining  the  case  of  the  said  insolvent,  whose  names 
are  as  follows  :  [Insert  names  of  jurors.] 

You  are  therefore  hereby  commanded  to  summon  the  per- 
sons so  nominated  by  me,  to  appear  before  me  at  [insert  place 
of  hearing],  on  the  day  of  ,18         ,  at 

o'clock,  M.,  for  the  purpose  of  hearing  and  determining 
the  said  case. 

Witness  my  hand,  this  day  of  ,  18        . 

No.  16. 

ORDER  FOR  ASSIGNMENT. 

(See  §  50.) 

Whereas  ,  an  insolvent  debtor,  did,  in  conjunction 

with  so  many  of  his  creditors  residing  within  the  United  States, 
as  have  debts  in  good  faith  ovdng  to  them  by  the  said  insolvent, 
amounting  to  at  least  two-thirds  of  all  the  debts  owing  byhim 
to  creditors  residing  within  the  United  States,  present  a  petition 
to  me  for  the  purpose  of  being  discharged  from  his  debts  pur- 
suant to  the  provisions  of  the  third  article  of  the  first  title  of 
the  fifth  chapter  of  the  second  part  of  the  Revised  Statutes, 
and  the  said  insolvent  having  at  the  same  time  therewith  pre- 
sented a  schedule  and  inventory  as  required  by  law,  and  having 
taken  and  subscribed  before  me  the  affidavit  required  by  law. 
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and  I  having  thereupon  made  an  order  requiring  the  creditors 
of  the  said  insolvent  to  show  cause  before  me  on  the  day 

of  ,187    ,  at  the  chambers  of  the  court  at  the 

court  house,  New  York  city,  why  an  assignment  of  said  insol- 
vent's estate  should  not  be  made,  and  he  be  discharged  from  his 
debts,  and  directing  that  notice  of  said  order  should  be  given 
as  by  statute  prescribed,  and  due  proof  of  the  publication  and 
service  of  said  notice  having  been  made  before  me,  and  it  ap- 
pearing satisfactorily  to  me  that  the  said  insolvent  is  justly  and 
tmly  indebted  to  the  petitioning  creditors  in  the  sums  by  them 
respectively  mentioned  in  their  affidavits  annexed  to  the  peti- 
tion ;  that  such  sums  amount  in  the  aggregate  to  two-thirds  of 
all  the  debts  owing  by  him  at  the  time  of  presenting  his  peti- 
tion to  creditors  residing  within  the  United  States,  and  that  he 
has  honestly  and  fairly  given  a  true  account  of  his  estate,  and 
has  in  all  things  conformed  to  the  matters  required  of  him  by 
said  article,  I  do  therefore  direct  that  an  assignment  be  made 
by  said  insolvent  to  ,  assignee  nominated  by  the  said 

creditors,  of  all  his  estate  both  in  law  and  equity,  in  possession, 
reversion  or  remainder,  excepting  from  the  articles  mentioned 
in  his  inventory  [such  articles  of  wearing  apparel  and  bedding 
as  in  the  opinion  of  the  officer  are  reasonably  necessary  for  such 
insolvent  and  his  family  to  retain],  also  the  arms  and  accoutre- 
ments required  by  law  to  be  provided  by  any  citizen  enrolled  in 
the  militia. 

No.  17. 

ASSIGNKENT. 

(See  §§50-53.) 

Know  all  men  hy  these  presents,  that  I,  an  in- 

solvent debtor,  did  in  conjunction  with  so  many  of  my  credit- 
ors residing  within  the  United  States,  whose  debts  in  good 
faith  amount  to  two-thirds  of  all  the  debts  owing  by  me  to 
creditors,  residing  within  the  United  States,  present  a  petition 
to  ,  Justice  of  the  Court  \or,  other  officer], 

praying  for  relief  pursuant  to  the  provisions  of  the  statute  au- 
thorizing an  insolvent  debtor  to  be  discharged  from  his  debts. 
"Whereupon  the  said  justice  ordered  notice  to  be  given  to  all 
my  creditors  to  show  cause,  if  any,  they  had  before  him  at  a 
certain  day  and  place,  why  the  prayer  of  the  said  petition 
should  not  be  granted,  which  notice  was  duly  published  and 
served  as  required  by  law,  and  no  good  cause  appearing  to  the 
contrary,  and  the  said  justice  being  satisfied  that  I  have  in  all 
things  conformed  to  those  matters  required  by  the  said  statute, 
has  directed  an  assignment  of  all  my  estate  to  be  made  by  me 
for  the  benefit  of  all  my  creditors. 
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Now  therefore,  know  ye,  That  in  conformity  to  to  the  said 
direction  I  have  granted,  released,  assigned  and  set  over  and  by 
these  presents,  do  grant,  release,  assign  and  set  over  unto 
of,  &c.,  assignee  nominated  to  receive  the  same,  all  my  estate 
real  and  personal,  both  in  law  and  equity  in  possession,  rc- 
verersion  or  remainder,  and  all  books,  vouchers  and  securities 
relating  thereto,  to  hold  the  same  assignee  to  and  for  the  use 
of  all  my  creditors  [if  necessary,  except  from  the  assignment, 
such  article  of  wearing  apparel  and  bedding  as  in  the  opinion 
of  the  officer  shall  be  reasonable  and  necessary  for  the  insolvent 
and  his  family  to  retain,  also  all  arms  and  accoutrements  re- 
quired by  law]. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this         day  of  ,  in  the  year  one  thousand  eight  hundred 

and 

Sealed  and  delivered  in  ) 
the  presence  of  .  f 

[Add  acknowledgment  or  proof  of  execution.] 

No.  18. 

ASSIGNEE'S  CERTIFICATE. 
(See  §  54.) 

I,  ,  of,  &c.,  do  hereby  certify  that  ,  an  insolvent 

debtor,  has  this  day  granted,  conveyed,  assigned  and  delivered 
to  me  for  the  use  of  and  benefit  of  all  his  creditors,  all  his  es- 
tate real  and  personal,  both  in  law  and  equity,  in  possession,  re- 
version or  remainder,  and  all  books,  vouchers  and  securities 
relating  to  the  same,  except  such  articles  of  wearing  apparel 
and  bedding  as  are  reasonable  and  necessary  for  the  said 
insolvent  and  his  family  to  retain,  and  also  his  arms  and  accou- 
trements. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  day  of  ,  in  the  year  one  thousand  eight  hun- 

dred and 

[Executed  in  presence  of  the  officer  or  two  witnesses.] 

No.  19. 

Clerk's  Certificate  of  Recording  of  Assignment. 

(See  §  54.) 

I,  ,  clerk  of  the  county  of  ,  do  hereby  certify 

that  an  assignment  of  all  the  estate,  real  and  personal,  both  in 
law  and  equity,  in  possession,  reversion  and  remainder,  and  all 
books,  vouchers,  securities  relating  thereto,  of  ,  an  in- 
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Bolvent  debtor,  made  by  tbe  said  ,  to  ,  to  and  for 

the  use  of  tbe  creditors  of  the  said  ,  and  dated  the 

day  of  )  18     ,  was  duly  recorded  in  the  clerk's  office  of 

said  county  on  the  day  of  ,  18     . 

In  witness  thereof,  I  have  thereunto  subscribed  my  name 
and  affixed  my  official  seal,  this         day  of  ,  18     . 

No.  20.   • 

ASSIGNEE'S  OATH  OF  OFFICE. 

(See  §  390.) 

I,  ,  having  been  appointed  assignee  of  ,  an  in- 

solvent debtor,  do  swear  [or,  affirm],  that  I  will  well  and  truly 
execute  the  trust  by  that  appointment  reposed  in  me,  according 
to  the  best  of  my  skill  and  understanding. 

Sworn  to,  &c. 

No.  21. 

DISCHARGE. 

(See  §§  54-74.) 

To  all  to  whom  these  presents  may  come  or  may  concern. 
I,  ,  Justice  of  the  Court  of  the 

[or,  other  officer],  send  greeting : 

Whereas,  ,  an  insolvent  debtor  residing  within  the 

city  and  county  of  New  York  [or,  other  place] ,  did,  in  con- 
junction with  so  many  of  his  creditors  re'siding  within  the 
United  States  as  have  debts  in  good  faith  owing  to  them  by 
the  said  insolvent,  amounting  to  at  least  two-thirds  of  all  the 
debts  owing  by  him  to  creditors  residing  within  the  United 
States,  present  a  petition  to  me,  praying  that  the  estate  of  the 
said  insolvent  might  be  assigned  for  the  benefit  of  his  credit- 
ors, and  he  be  discharged  from  his  debts  pursuant  to  the  statute 
authorizing  an  insolvent  debtor  to  be  discharged  from  his 
debts,  and  the  said  insolvent  having  at  the  same  time 
therewith  presented  a  schedule  and  inventory  as  required 
by  law,  and  having  taken  and  subscribed  the  affidavit  re- 
quired by  law,  which  was  duly  certified  by  me.  Where- 
upon, I  ordered  notice  to  be  given  as  required  by  the  law 
to  all  the  creditors  of  the  same  insolvent,  to  show  cause,  if 
any,  they  had  before  me  at  a  certain  time  and  place,  why 
an  assignment  of  the  said  insolvent  estate  should  not  be 
made  and  be  discharged  from  his  debts,  proof  of  the  service 
whereof  on  such  of  the  creditors  of  said  insolvent,  whose 
places  of  residences  are  known  to  the  insolvent  as  required  by 
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law,  and  of  the  publication  whereof  hath  been  duly  made. 
And  whereas,  it  satisfactorily  appearing  to  me  that  the  pro- 
ceedings on  the  part  of  the  creditors  are  just  and  fair,  and  that 
the  said  insolvent  has  conformed  in  aU  things  to  those  matters 
required  of  him  by  the  said  statute.  I  directed  an  assignment 
to  be  made  by  the  said  insolvent,  of  all  his  estate  real  and  per- 
sonal, both  in  law  and  equity,  in  possession,  reversion  or  re- 
mainder, to  ,  assignee,  nominated  by  the  creditors  to  re- 
ceive the  same,  and  the  said  insolvent  having  on  the        day  of 

,  18  ,  made  such  an  assignment,  and  produced  to  me  a 
certificate  thereof  executed  by  the  said  assignee,  and  duly 
proved,  and  also  a  certificate  of  the  clerk  of  said  county  of 

,  that  such  an  assignment  is  duly  recorded  in  his  office. 
Now,  therefore,  know  ye,  that  by  virtue  of  the  power  and  au- 
thority in  me  vested,  I  do  hereby  discharge  the  said  insolvent 
from  all  his  debts,  and  from  imprisonment  pursuant  to  the  pro- 
visions of  the  said  statute. 

In  witness  whereof  I  have  hereunto  set  my  hand,  the      day 
of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and 

,  Justice  of  the  Court. 
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FOEMS  IN  PROCEEDINGS  FOR  EXONERATION  OF 
INSOLVENT  FROM  IMPRISONMENT. 


(Chapter  VI.) 

No.  22. 

Petition  of  Insolvent  to  obtain  Exoneration  from  Arrest  and  Dis- 
charge from  Imprisonment. 

(See  §  104.) 
Before  Hon. 

In  the  Matter  of 

J.  W., 

an  insolvent  debtor,  &g. 

To  the  Honorable  ,  Judge  of  the  Court. 

The  petition  of  J.  "W".  respectfully  shows  that  he  is  a  resi- 
dent and  inhabitant  of  ,  county  of  ,  (or  that 
he  is  imprisoned  in  the  jail  of  the  county  of  ,  under 
process  in  [one  or  more]  civil  actions,)  that  your  petitioner  is  un- 
able to  pay  his  debts  due  to  his  several  creditors,  and  therefore 
prays  that  your  petitioner's  estate  may  be  assigned  for  the  ben- 
efit of  all  his  creditors,  and  that  his  person  may  thereafter  be 
exempt  from  arrest  or  imprisonment  by  reason  of  any  debts 
arising  upon  contracts  previously  made,  and  that  he  may  be  dis- 
charged from  his  imprisonment,  and  for  such  relief  as  he  may 
be  entitled  to  pursuant  to  the  provisions  of  article  five,  of  title 
1,  of  chapter  5,  of  part  2  of  Revised  Statutes,  entitled  of  volun- 
tary assignments  by  an  insolvent  for  the  purpose  of  exonerat- 
ing his  person  from  imprisonment. 

CiTT   AND   COHNTT   OF   NeW  YoEK,  SS.  ,' 

J.  W.,  being  duly  sworn,  doth  depose  and  say  that  he  has 
read  the  foregoing  petition  by  him  subscribed,  and  knows  the 
contents  thereof,  and  that  all  the  facts  therein  are  true  of  his 
own  knowledge. 

^  J.  W. 

Sworn  before  me,  &c.. 
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No.  23. 

SCHEDULE  AND  INVENTORY. 

(See  §  105.) 

[The  form  is  the  same  as  that  under  the  Two-third  Act. 
See  Form  No.  5.] 

No.  24. 

OATH. 

(See  §  105.) 

J.  W.,  petitioner  in  the  foregoing  petition  named,  do  swear 
that  the  account  of  my  creditors,  with  the  places  of  their 
residences  and  the  inventory  of  my  estate,  with  the  evidences 
of  my  title  thereto,  which  are  herewith  delivered,  are  in  all  re- 
spects just  and  true,  and  that  I  have  not  at  any  time  or  in  any 
manner  whatsoever,  disposed  of  or  made  over  any  part  of  my 
estate  for  the  future  benefit  of  myself  or  my  family,  or  in  or- 
der to  defraud  any  of  my  creditors,  and  that  I  have  not  paid, 
secured  to  be  paid,  or  in  any  way  compounded  with  any  of  my 
creditors  with  a  view  that  they  or  any  of  them  should  abstain 
or  desist  from  opposing  my  discharge. 

Subscribed  and  sworn  to  before  ) 
me,  this        day  of        18T  .   ) 

[Must  be  verified  before  and  certified  by  the  officer  to 
whom  the  petition  is  presented.] 

No.  25. 

ORDER  TO  SHOW  CAUSE. 

(See  §  106.) 
Before  Hon.  (&c. 


In  the  Matter  of 

J.  W., 

an  insolvent  debtor,  <&o. 


Upon  reading  the  petition  of  J.  W.,  verified  on  the 
day  of  ,  187    ,  and  the  schedules  and  inventory  thereto 
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annexed,  and  the  affidavit  of  said  insolvent,  taken  and  sub- 
scribed before  me  as  required  by  law. 

It  is  Ordered,  That  all  the  creditors  of  said  [insolvent]  show 
cause,  if  any  they  have,  before  me  ,  on  the  day  of 

,  187    ,  at  o'clock,  A.  M.,  at  the  chambers  of  the 

court,  at  the  county  court  house  in  the  city  of  New  York, 
why  the  prayer  of  said  petitioner  should  not  be  granted,  and 
that  notice  of  this  order  be  published  once  in  each  week  for  six 
[or,  ten  weeks,  as  the  case  may  be]  successively,  in  the  State 
paper,  and  in  the  Daily  Kegister,  a  newspaper  published  in  the 
city  of  New  York. 


Dated, 


No.  26. 
ORDER  FOR  ASSIGNMENT. 

(See  §  110.) 


Before  Hon. 


In  the  Matter  of 

J.  W., 

ail  insolvent  debtor,  c&c. 


Whereas  J.  W.,  an  insolvent  debtor,  did,  on  the  day 

of  ,  187    ,  present  a  petition  to  me,  dated  on  the 

day  of  ,  187     ,  praying  that  his  estate  might  be  assigned 

for  the  benefit  of  all  his  creditors,  and  that  his  person  might 
thereafter  be  exempt  from  arrest  or  imprisonment  by  reason  of 
any  debts  arising  upon  contracts  previously  made,  and  that  he 
might  be  discharged  from  imprisonment,  and  the  said  insolvent 
having  at  the  same  time  therewith  presented  a  schedule  and 
inventory  as  required  by  law,  and  having  taken  and  subscribed 
hefore  me  the  affidavit  required  by  law,  which  was  duly  certified 
by  me,  and  I  having  thereupon  made  an  order  requiring  tho 
creditors  of  said  insolvent  to  show  cause  before  me  on  the 
day  of  1 87     ,  at  the  chambers  of  the  court,  at  the 

county  court  house,  New  York  city,  why  the  prayer  of  said  pe- 
titioner should  not  be  granted,  and  directing  that  notice  of 
said  order  should  be  given  as  by  statute  prescribed,  and  due 
proof  of  the  publication  of  said  notice  having  been  made  before 
me,  and  it  appearing  satisfactorily  to  me  that  said  petitioner  is 
unable  to  pay  his  debts,  that  his  account  and  inventory  pre- 
sented with  his  petition  are  true,  that  he  has  not  been  guilty  of 
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any  fraud  or  concealment  in  violation  of  the  provisions  of  the 
said  article,  but  has  in  all  things  conformed  thereto. 

I  do,  therefore,  direct  that  an  assignment  be  made  by  the 
said  [insolvent  debtor],  to  E.  H.,  of  the  city  of  New  York, 

hereby  appointed  assignee  by  me,  of  all  the  estate  of  said 
debtor,  except  such  articles  as  are  by  law  exempt  from  exe- 
cution. 


Dated, 


[Signed.] 


No.  27. 

ASSIGNMENT. 
(See  §  110.) 

Know  all  men  hy  these  presents.  That  I,  J.  "W.,  having 
become  insolvent,  and  being  also  an  imprisoned  debtor,  did  pre- 
sent a  petition  to  the  Hon.  ,  one  of  the  judges  of  the 
Court  of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  praying  that  my  estate  be  assigned  for  the  benefit  of  all 
my  creditors,  and  that  my  person  be  thereafter  exempted  from 
arrest  or  imprisonment  by  reason  of  any  debts  arising  upon 
contracts  previously  made,  and  that  I  be  discharged  from  im- 
prisonment, and  for  relief  pursuant  to  the  provisions  of  the 
fifth  article,  of  the  first  title,  of  the  fifth  chapter,  of  the  second 
part,  of  the  Revised  Statutes  of  the  State  of  New  York,  author- 
izing an  insolvent  debtor  to  be  discharged  from  imprisonment, 
and  exonerating  his  person  therefrom.  Whereupon  the  same 
judge  did  make  an  order  requiring  my  creditors  to  show  cause, 
if  any  they  had,  before  him,  or  one  of  the  other  judges  of 
said  court,  at  a  time  and  place  specified  in  said  order,  why  the 
prayer  of  the  petitioner  should  not  be  granted,  which  notice 
was  duly  published  ;  and  upon  hearing  on  said  petition  no  good 
cause  appearing  to  the  contrary,  and  it  satisfactorily  appearing 
to  the  Hon.  ,  before  whom  the  hearing  was  had,  that  I 
am  and  was  unable  to  pay  my  debts,  that  my  accounts  and  in- 
ventory presented  with  my  petition  are  true,  that  I  have  not 
been  guilty  of  any  fraud  or  concealment  in  violation  of  the 
provisions  of  said  article,  but  have  in  all  things  conformed  there- 
to, directed  an  assignment  of  all  my  estate,  except  such  articles 
as  are  exempt  from  execution,  to  be  made  by  me  for  the  benefit 
of  aU  my  creditors,  and  did  appoint  E.  H.,  of  the  city  of  New 
York,  such  assignee : 

Now,  therefore,  Jcnow  ye,  That,  in  conformity  to  the  said 
direction,  I  have  granted,  released,  assigned  and  set  over,  and 
by  these  presents  do  grant,  release,  assign  and  set  over,  unto 
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said  E.  H.,  the  assignee  appointed  to  receiTe  the  same,  all  my 
estate,  real  and  personal,  both  in  law  and  equity,  in  posses- 
sion, reversion  or  remainder,  and  all  books,  vouchers  and  securi- 
ties relating  thereto,  except  such  articles  as  are  by  law  exempt 
from  execution,  to  hold  the  same  unto  the  said  assignee  to  and 
for  the  use  of  all  my  creditors. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  day  of  ,  187     . 

Xo.  28. 

OATH  OF  ASSIGNEE. 

(See  §  290.) 

State  of  New  Toek, 
City  asd  County  oe  New  Toek. 

I,  E.  H.,  of  the  city  and  county  of  New  York,  having  been 
duly  appointed  assignee  of  J.  W.,  an  insolvent  and  im- 
prisoned debtor,  do  swear  that  I  will  and  truly  execute  the 
trust  by  that  appointment  reposed  on  me,  according  to  the 
best  of  my  skill  and  understanding. 

E.  H. 
Subscribed  and  sworn  before  me, ) 
this         day  of  ,  18     .      f 

Judge. 
No.  29. 

ASSIGNEE'S  CEBTIFICATE. 
(See  §  111.) 

State  of  New  York,  \      , 

Crrv  Airo  County  of  New  Yoek,  |    . ' ' 

I,  E.  H.,  do  hereby  certify,  that  J.  W.,  an  insolvent  and 
imprisoned  debtor,  has  this  day  granted,  conveyed,  assigned 
and  delivered  to  me,  for  the  use  of  and  benefit  of  all  his  credit- 
ors, all  his  estate,  real  and  personal,  or  so  much  thereof  as  is 
capable  of  delivery  both  in  law  and  equity,  in  possession,  re- 
version or  remainder,  and  all  the  books,  vouchers  and  securi- 
ties relating  to  the  same,  excepting  such  articles  as  are  by  law 
exempt  from  execution. 

In  witness  thereof,  I  have  hereimto  set  my  hand  and  seal 
this  day  of  ,  187    . 

Executed  in  the  presence  of  the  ofBcer  or  two  witnesses. 
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State  of  New  York, 


,! 


City  and  County  of  New  Yoek 

On  this  day  of  ,  18    ,  before  me  personally 

came  J.  W.,  to  me  known  to  be  the  person  described  in, 
and  who  executed  the  foregoing  assignment,  and  acknowledged 
to  me  that  he  executed  the  same  for  the  uses  and  purposes 
therein  mentioned. 

C.  P.  D. 

No.  30. 
CERTIFICATE  OP  COUNTY  CLERK. 

(See  §  111.) 

State  of  New  Toek,  [ 

City  and  Coxjnty  of  New  Yoek,  j  **'  *' 

I,  ,  clerk  of  the  city  and  county  of  New  York, 

do  hereby  certify  that  the  foregoing  assignment  of  J.  "W. 
was,  on  the  day  of  ,  187      ,  duly  recorded  in 

my  office  in  a  book  kept  for  that  purpose. 

Witness,  my  hand  and  and  seal,  this        day  of         ,  187  . 

Clerk  of  the  City  and  County  of  New  TorTc. 


Before  the  Hon. 

No.  31. 

DISCHARGE, 

(See  §  111.) 
,  etc. 

In  the  Matter  of           { 
etc.                       1 

To  all  to  whom  these  presents  shall  come  or  may  concern,  greet- 
ing : 
Whereas,  J.  W.,  an  insolvent  and  imprisoned  debtor,  did, 
on  the  day  of  ,  187    ,  present  to  me,  , 

one  of  the  judges  of  the  Court  of  Common  Pleas,  in  and  for 
the  city  and  county  of  New  York,  praying  that  the  petitioners' 
estate  might  be  assigned  for  the  benefit  of  all  his  creditors, 
and  that  his  person  might  be  thereafter  exempted  from  arrest 
or  imprisonment,  by  reason  of  any  debts  arising  upon  con- 
tracts previously  made,  and  that  he  be  discharged  from  im- 
prisonment, and  for  such  further  or  other  relief  as  he  may  be 
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entitled  to  pursuant  to  the  provisions  of  article  5,  title  1, 
chapter  5,  part  2,  of  the  Revised  Statutes  of  the  State  of  ISTew 
York,  entitled  "  Of  voluntary  assignments  by  an  insolvent  for 
the  purpose  of  exonerating  his  person  from  imprisonment ; " 
and  the  said  judge  having  thereupon  ordered  notice  to  be  given 
as  required  by  law,  and  required  the  creditors  of  said  insolvent 
to  show  cause,  if  any  they  had,  before  him,  or,  in  his  absence, 
before  one  of  the  other  judges  of  the  said  court,  at  a  time  and 
place  specified  in  said  order,  why  the  prayer  of  said  petitioner 
should  not  be  granted,  which  notice  was  duly  published,  and 
proof  of  the  publication, thereof  duly  made  ;  and 

Whereas,  upon  hearing  on  said  petition,  no  good  cause  ap- 
pearing to  the  contrary,  I,  ,  one  of  the  judges  of 
the  Court  of  Common  Pleas,  in  and  for  the  city  and  county  of 
New  York,  before  whom  the  hearing  was  had,  being  satisfied 
that  the  said  petitioner  is  and  was  unable  to  pay  his  debts,  that 
his  accounts  and  inventory  presented  with  his  petition  are 
true,  that  he  has  not  been  guilty  of  any  fraud  or  concealment 
in  violation  of  the  provisions  of  the  said  fifth  article,  but  has 
in  all  things  conformed  thereto,  did  direct  that  an  assignment 
be  made  by  the  said  insolvent  and  imprisoned  debtor  oi  all  his 
estate,  excepting  such  articles  as  are  exempt  by  law  from  ex- 
ecution, for  the  benefit  of  all  his  creditors,  and  did  appoiat  E. 
H.,  of  the  city  and  county  of  New  York,  such  assignee ;  and 
the  said  insolvent  and  imprisoned  debtor  having,  on  the 
day  of  ,  187  ,  executed  such  assignment,  and  produced 
to  me  a  certificate  thereof,  and  of  the  delivery  of  the  property 
assigned,  or  so  much  thereof  as  was  capable  of  delivery,  with 
the  books  and  papers  relating  to  the  same,  which  certificate 
was  duly  executed  by  the  said  assignee  and  duly  proved,  and 
also  a  certificate  of  the  clerk  of  the  city  and  county  of  ISTew 
York  that  such  assignment  has  been  duly  recorded  in  his  of- 
fice : 

Now,  therefore,  Tcnow  ye,  That,  by  virtue  of  the  power  and 
authority  in  me  vested,  I  ,  one  of  the  judges  of  the 

Court  of  Common  Pleas,  in  and  for  the  city  and  county  of 
ISTew  York,  the  officer  before  whom  these  proceedings  were 
had,  do  hereby  grant  unto  J.  W.,  the  said  insolvent  and  im- 
prisoned debtor,  a  discharge  from  imprisonment,  pursuant  to 
the  provisions  of  said  statute,  and  do  hereby  declare  that  the 
person  of  said  insolvent  shall  forever  hereafter  be  exempted 
from  imprisonment,  by  reason  of  any  debt  due  at  the  time  of 
his  making  the  said  assignment,  or  contracted  for  before  that 
time,  though  payable  afterwards,  and  by  reason  of  any  liabilities 
incurred  by  him  by  making  or  indorsing  any  promissory  note 
or  bill  of  exchange,  or  incurred  by  him  in  consequence  of  the 
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payment  by  any  party  to  sucli  note  or  bill,  of  tbe  wbole  or  any 
part  of  the  money  secured  thereby,  wbetber  such  payment  be 
made  prior  or  subsequent  to  the  execution  of  his  aforesaid 
assignment. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed my  seal,  this  day  of  ,  one  thousand  eight 
hundred  and 

Filed  and  recorded  the  day  of  ,  187    . 


27 
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FOEMS   IN    PEOCEEDINGS    UNDER  THE   "FOUE- 
TEEN  DAY  ACT." 

(Chapter  VII.) 


No.  32. 

Petition  for  Discharge  from  Imprisonment  on  Execution. 

(See  §  118.) 

To  the  [court  from  which  process  issued,  or  the  county  court. 

§116]. 

The  petition  of  ,  &c.,  shows  to  the  court  that  he  is 

a  prisoner  confined  in  the  jail  of  the  county  of  ,  on  an 

execution  against  the  person,  issued  out  of  this  court  in  a  civil 
action,  wherein  is  plaintiff  and  your  petitioner  is  de- 

fendant, and  in  which  action  judgment  was  rendered  against 
your  petitioner  for  the  sum  of  dollars,  on  the  day 

of  ,  18    .     That  the  said  sum  of  dollars  is  now 

due  and  unpaid  on  said  execution.  [If  the  imprisonment  is 
for  a  sum  exceeding  five  hundred  dollars,  add  :]  and  that  your 
petitioner  has  been  iniprisoned  on  said  execution  for  more 
than  three  months.  Your  petitioner  further  shows  that  an- 
nexed hereto,  marked  as  schedules  A  and  B,  is  a  just  and  true 
account  of  all  his  estate,  real  and  personal,  in  law  and  equity, 
and  of  all  charges  affecting  the  same,  both  as  such  estate  and 
charges  existed  at  the  time  of  his  imprisonment  and  as  they 
exist  at  the  time  of  preparing  this  petition,  together  with  a 
just  and  true  account  of  aU  deeds,  securities,  books  and  writ- 
ings whatsoever  relating  to  said  estate  and  the  charges  thereon, 
with  the  names  and  places  of  abode  of  the  witnesses  to  such 
deeds,  securities  and  writings.  Your  petitioner  therefore 
prays  that  an  order  may  be  made,  directing  the  sheriff  of  said 
county  to  bring  your  petitioner  into  court  on  a  day  assigned 
for  that  purpose,  and  that  your  petitioner  may  be  discharged 
from  his  imprisonment  on  his  compliance  with  the  provisions 
of  the  statute,  and  that  your  petitioner  may  have  such  further 
or  other  relief  as  he  may  be  entitled  to  under  the  provisions  of 
the  statute  authorizing  debtors  imprisoned  on  execution  in  civil 
causes  to  be  discharged  from  imprisonment. 
Dated. 
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No.  33. 

SCHEDULE  A,  REFERRED  TO  IN  PETITION  ABOA  E. 

(See  §  U8.) 

A  just  and  true  account  of  all  the  estate,  real  and  personal, 
in  law  and  equity,  and  of  all  charges  affecting  the  same,  of 

,  an  imprisoned  debtor,  as  the  same  existed  at  the  time 
of  his  imprisonment,  as  stated  in  said  petition,  together  with 
a  just  and  true  account  of  aU  debts,  securities,  books,  and  writ- 
ings whatsoever  relating  to  said  estate,  and  charges  thereon, 
with  the  names  and  places  of  abode  of  the  witnesses  to  such 
deeds,  securities,  and  writings,  according  to  the  best  of  his 
knowledge,  information  and  belief. 

Real  estate,  as  follows 

Personal  estate,  as  follows 

Charges  aflEecting  said  estate [State  charges  in  full.] 

Account  of  aU  deeds,  securities,  books  and  writings,  relat- 
ing to  the  said  estate,  and  the  charges  thereon,  and  the  names 
and  places  of  abode  of  the  witnesses  to  the  same,  as  follows  : 
[Set  out  the  account  in  full.] 

No.  M. 

SCHEDULE  B,  REFERRED  TO  IN  THE  PETITION  ANNEXED. 

(See  §  118.) 

Same  form  as  schedule  A,  except  in  the  place  of  the  words 
*'  at  the  time  of  his  imprisonment,  as  stated  in  said  petition," 
insert  the  words  "  at  the  time  of  preparing  the  said  petition." 

No.  35. 

AFFIDAVIT  TO  BE  ENDORSED  ON  PETITION. 

(See  §  119.) 

Oomnr  of 

T,  ,  the  within  named  petitioner,  do  swear  [or, 

affirm]  that  the  within  petition  and  account  of  my  estate,  and 
of  the  charges  thereon,  are  in  all  respects  just  and  true  ;  and 
that  I  have  not,  at  any  time  or  in  any  manner,  disposed  of  or 
made  over  any  part  of  my  property  with  a  view  to  the  future 
benefit  of  myself  or  my  lamily,  or  with  an  intent  to  injure  or 
defraud  any  of  my  creditors. 

iSwom  to  before  me,  this         ) 
day  of  5  18    .  f 

,  ,  Justice  of  Cotirt 

[or,  other  officer  holding  court]. 
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No.  36. 

NOTICE  TO  CREDITORS. 

(See  §  117.) 

SUPEEME    COUET. 

[or,  other  court.] 

In  the  Matter  of  , 

an  Imprisoned  Debtor. 

To 

Sir  : 

Please  to  take  notice,  that  I  shall  present  to  the  Supreme. 
Court  [or,  other  court]  at  the  next  special  term  thereof,  to  be 
held  at  the  court  house  at  •  j  i^  the  county  of  , 

on  the  day  of  j  18    ,  at  ten  o'clock  iu  the  fore- 

noon, or  as  soon  as  counsel  can  be  heard,  the  petition,  together 
with  the  account  annexed  thereto,  with  copies  whereof  you 
are  herewith  served,  and  I  shall  then  and  there  apply  to  the 
said  court  that  the  prayer  of  the  said  petition  be  granted. 

Dated. 

Tours. 


No.  37. 

ORDER  TO  BRING  PRISONER  BEFORE  THE  COURT. 

(See  §  120.) 

At  a  Special  Term,  &c. 
The  said  ,  having  presented  his  petition  to  this 

court,  praying  for  an  order  directing  the  sheriff  of  the  county 
of  ,  to  bring  him,  the  said  ,  into  this  court  on 

a  day  assigned  for  that  purpose,  and  that  the  said  ,  be 

discharged  from  his  imprisonment  upon  an  execution  issued 
out  of  this  court  in  an  action  wherein  is  plaintiff,  and 

the  said  •      defendant,  and  due  proof  being  made  to  the 

court  of  the  service  upon  the  said  of  a  copy  of  said 

petition  and  the  account  annexed  thereto,  with  the  notice  of 
the  presentation  of  the  same.  It  is  ordered,  that  the  sheriff  of 
said  county  of  bring  the  said  before  this  court 

at  the  present  special  term  thereof,  now  sitting  at  the  court 
house  in  the  village  of  ,  in  said  county,  on  the 

day  of  J  18    ,  at  ten  o'clock  in  the  forenoon  of  that 

day.  • 
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No.  38. 
ORDER  DIRECTING  ASSIGNMENT. 

(See  §  130.) 

At  a  special  term. 
The  said  ,  having  presented  his  petition  to  this  court 

praying  for  an  order  directing^  the  sheriff  of  the  county  of 
to  bring  here  the  said  ,  into  this  court  on  a  day  assigned 

for  that  purpose,  and  that  the  said  be  discharged  from 

his  imprisonment  upon  an  execution  issued  out  of  this  court, 
in  an  action  wherein  is  plaintiff,  and  the  said  is 

defendant.  And  the  said  order  having  been  duly  issued,  and 
the  said  brought  before  the  court  in  pursuance  thereof, 

and  the  court  having  heard  and  determined  the  proofs  and  al- 
^legations  of  the  parties,  and  being  satisfied  that  the  petition 
and  accounts  of  the  said  are  correct,  and  that  his  pro- 

ceedings are  just  and  fair.  It  is  therefore,  ordered,  that  an 
assignment  be  made  by  the  said  imprisoned  debtor  to  , 

of,  arc,  who  is  hereby  appointed  assignee  to  receive  the  same 
of  all  the  said  debtor's  property,  except  such  articles  as  are 
exempt  by  law  from  levy  and  sale  on  execution. 

No.  39. 

ASSIGNMENT. 

(See  §  133.) 

Know  all  men  by  these  presents,  that  I,  J.  P.  L.,  being  an 
iijaprisoned  debtor,  did,  on  the         day  of  »  187  ,  pre- 

sent a  petition  to  the  Hon.  Court  of  Common  Pleas,  in  and 
for  the  city  and  county  of  New  York  [or,  other  court,  §  116], 
pursuant  to  the  provisions  of  article  6,  title  1,  chapter 
5,  part  2,  of  the  Revised  Statute  of  the  State  of  New  York, 
and  at  the  time  of  such  presentation  did  furnish  due  proof  of 
a  due  and  timely  notice  having  been  given,  the  creditors  in 
said  petition  named  their  personal  representative  or  attorney 
of  the  time  and  place  of  such  petition,  and  I,  having  in  open 
court  subscribed  and  sworn  to  the  oath  indorsed  upon  the  said 
petition,  and  the  court  having  heard  and  examined  the  allega- 
tions and  proofs,  and  no  good  cause  appearing  to  the  contrary, 
being  satisfied  that  my  petition  and  accounts  are  correct,  and 
that  the  proceedings  on  my  part  are  just  and  fair,  did  by  an 
indorsement  on  said  petition,  order  that  my  property,  or  so 
much  thereof  as  may  be  sufficient  to  discharge  the  executions 
on  which  I  am  imprisoned,  together  with  th,e  jail  fees  thereon, 
except  the  articles  exempt  from  execution  be  assigned  to  I. 
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B.,  of  the  city  of  New  York,  for  the  benefit  of  the  execution 
creditors  in  said  petition  named. 

Therefore,  know  ye,  that  in  conformity  to  the  said  order,  I 
have  granted,  released,  assigned,  transferred  and  set  over,  and 
by  these  presents  do  ^ant,  release,  transfer,  assign  and  set 
over  unto  the  said  I.B.,  all  my  property,  estate,  real  and 

i)ersonal,  in  law  and  equity,  except  the  articles  which  are  by 
aw  exempt  from  execution ;  to  have  and  to  hold  the  same 
unto  the  said  I.  B.,  his  heirs,  executors,  administrators  and 
assigns,  forever,  for  the  benefit  of  the  creditors  in  said  petition 
named. 

In  witness  thereof,  I  have  have  hereunto  set  my  hand  and 
seal,  this  day  of  ,  18     . 

Sealed  and  delivered  )  J.  P.  L. 

in  presence  of  >  • 

0.  S.  S.    ) 

State  of  New  York,  \ 

City  aud  County  of  New  Yoek.  )     ' 

On  the         day  of  ,  187  ,  before  me  came  J.  P.  L.,  to 

me  known,  and  known  to  be  the  person  described  in,  and  who 
executed  the  foregoing  assignment,  and  he  acknowledged  to 
me  that  he  executed  the  same. 

C.  J.  S. 

Notary  Public. 


No.  40. 

CERTIFICATE  OF  ASSIGNEE. 

I,  ,  duly  appointed  assignee  of  the  property  of  , 

an  imprisoned  debtor,  do  hereby  certify  that  the  said  has 

this  day  actually  delivered  to  me  all  the  property  directed  to 
be  assigned  to  me  by  an  order  of  the  Court  \pry 

other  court],  dated  the  day  of  ,  18    . 

Dated. 


No.  41. 

ORDER  DISCHARGING  PRISONER. 

At  a  special  term. 

The  said  ,  having  presented  his  petition  to  this  court, 

praying  for  an  order  directing  the  sherifE  of  the  county  of 

to  bring  him  the  said  ,  into  this  court  on  a  day 

assigned  for  that  purpose,  and  that  the  said         be  discharged 

from  his  imprisonment  upon  an  execution  issued  out  of  the 
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said  court  in  an  action  wherein  was  plaintiff,  and  the  said 
was  defendant.  And  the  account  required  by  law 
being  annexed  to  said  petition,  and  due  notice  of  the  presen- 
tation of  said  petition  having  been  given,  and  a  copy  of  said 
petition  and  account  having  been  served,  as  required  by  law, 
and  at  the  time  of  the  presentation  of  said  petition  the  affidavit 
required  by  law  having  been  indorsed  thereon  and  sworn  to  by 
the  said  .    And  the  said  order  having  been  duly  is- 

sued, and  the  said  brought  before  the  court  in  pursu- 

ance thereof,  and  the  court  having  heard  and  determined  the 
proofs  and  allegations  of  the  parties,  and  being  satisfied  that 
the  petition  and  account  of  the  said  are  correct,  and  that 

his  proceedings  have  been  just  and  fair,  and  having  thereupon 
made  a  further  order  directing  an  assignment  to  be  made  by 
the  said  ,  of  aU  his  property,  except  such  articles  as  are 

exempt  from  execution,  to  ,  of,  &c.,  who  was  appointed 

assignee  to  receive  the  same.    And  the  said  assignment  having 
been  duly  made,  and  satisfactory  evidence  having  been  fur- ' 
nished  to  the  court  that  the  said  property  has .  been  actually 
delivered  to  the  said  assignee  [or,  and  security],  approved  by 
the  court  having  been  given  by  the  said  for  future  de- 

livery of  said  property  to  said  assignee.  It  is  hereby  ordered 
that  the  said  be,  and  he  is  hereby  discharged  from  his 

imprisonment,  under  and  in  pursuance  of  the  execution  afore- 
said. 


FORMS    OF   OENERAL  ASSIGNMENTS,   AND    PRO- 
CEEDINGS THEREUNDER. 


No.  42. 

ASSIGNMENT  BY  INDIVIDUAL  (WITHOUT  PREFERENCES  . 

This  indenture,  made  this  day  of  ,  in  the  year 

,  between  of  ,  party  of  the  first  part,  and 

of  ,  party  of  the  second  part,  witnesseth  that, 

whereas  the  party  of  the  first  part  is  indebted  to  divers  .per- 
sons in  sundry  sums  of  money  which  he  is  unable  to  pay  in 
full,  and  is  desirous  of  providing  for  the  payment  of  the 
same  so  far  as  in  his  power,  by  an  assignment  of  all  his  prop- 
erty for  that  purpose.  Now,  therefor^,  the  said  party  of  the 
first  part,  in  consideration  of  the  premises,  and  of  the  sum  of 
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one  dollar  to  him  paid  bj  tlie  party  of  the  second  part,  upon 
the  ensealing  and  delivery  of  these  presents, ,  the  receipt 
whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold, 
assigned,  transferred  and  set  over,  and  by  these  presents  does 
grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the  said 
party  of  the  second  part,  his  heirs,  executors,  administrators  and 
assigns  all  and  singular,  the  lands,  tenements,  hereditaments, 
appurtenances,  goods,  chattels,  stock,  promissory  notes,  debts, 
claims,  demands,  property  and  effects  of  every  description  be- 
longing to  the  parties  of  the  first  part,  wherever  the  same  may 
be,  except  such  property  as  is  exempt  by  law  from  levy  and 
sale  under  execution,  to  have  and  to  hold  the  same  and  every 
part  thereof  unto  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators  and  assigns.  In  trust,  nevertheless,  to 
take  possession  of  the  same,  and  to  sell  the  same  with  all  rea- 
sonable dispatch,  and  to  convert  the  same  into  money,  and  also 
to  collect  all  such  debts  and  demands  hereby  assigned  as  may 
be  collectable,  and  with  and  out  of  the  proceeds  of  such  sales 
and  collections: 

1.  To  pay  and  discharge  all  the  just  and  reasonable  expenses, 
costs  and  charges  of  executing  this  assignment,  and  of  carrying 
into  effect  the  trust  hereby  created,  together  with  a  lawful 
commission  to  the  party  of  the  second  part  for  his  services  in 
executing  said  trust.*' 

2.  To  pay  and  discharge  in  full,  if  the  residue  of  said  pro- 
ceeds are  sufficient  for  that  purpose,  all  the  debts  and  liabili- 
ities  now  due  or  to  grow  due  from  the ,  said  party  of  the  first 
part,  with  all  interest  money  due  or  to  grow  due,  and  if  the 
residue  of  said  proceeds  shall  not  be  sufficient  to  pay  the  said 
debts  and  liabilities  and  interest  moneys  in  full,  then  to  apply 
the  said  residue  of  said  proceeds  to  the  payment  of  said  debts 
and  liabilities  ratably  and  in  proportion.** 

3.  And  if  after  the  payment  of  all  the  said  debts  and  lia- 
bilities in  full,  there  shall  oe  any  remainder  or  residue  of  said 
property  or  proceeds,  to  repay  and  return  the  same  to  the  said 
party  of  the  first  part,  his  executors,  administrators  and  as- 
signs. And  in  furtherance  of  the  premises,  the  said  party  of 
the  first  part  does  hereby  make,  constitute  and  appoint  the 
said  party  of  the  second  part,  his  true  and  lawful  attorney, 
irrevocable,  with  full  power  and  authority  to  do  all  acts  and 
things  which  may  be  necessary  in  the  premises  to  the  full  exe- 
cution of  the  trust  hereby  created,  and  to  ask,  demand,  re- 
cover and  receive  of  and  from  all  and  every  person  or  persons 
all  property,  debts,  demands,  due,  owing  and  belonging  to  the 
said  party  of  the  second  part,  and  to  give  acquittances  and 
discharges  for  the  same,  to  sue,  prosecute,  defend  and  im- 
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plead  for  the  same,  and  to  execute,  acknowledge  and  deliver 
all  necessary  deeds,  instruments  and  conveyances. 

_  And  tlie  party  of  the  first  part  does  hereby  authorize  the 
said  party  of  the  second  part  to  sign  the  name  of  the  Baid 
party  of  the  first  part  to  any  check,  draft,  promissory  note  or 
other  instrument  in  writing  which  is  payable  to  the  order  of 
the  said  party  of  the  first  part,  or  to  sign  the  name  of  the 
party  of  the  first  part  to  any  instrument  in  writing,  whenever 
it  shall  be  necessary  so  to  do  to  carry  into  effect  the  object, 
design  and  purpose  of  this  trust. 

The  said  party  of  the  second  part  doth  hereby  accept  the 
trust  created  and  reposed  in  him  by  this  instrument,  and  cove- 
nants and  agrees  to  and  with  the  said  party  of  the  first  part, 
that  he  will  faithfully  and  without  delay  execute  the  created 
trust  according  to  the  best  of  his  skill,  knowledge  and  ability. 

In  witness  whereof,  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals,  the  day  and  year  first  above 
written. 

Sealed  and  delivered  )  Seal, 

in  presence  of  j  Seal. 

State  of  New  York,  ) 

Crrr  ai^d  CoiiNTr  or  New  Toek.  j     ' 

On  this  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  seventy  ,  before  me  came 

,  to  me  personally  known,  and  known  to  me  to  be  the 
persons  described  in,  and  who  executed  the  above  instrument, 
and  each  for  himself  severally  acknowledged  that  he  executed 
the  same. 

No.  43. 

Assignment  by  Individual.     Anotlier  Form  with  Schedules  (without 

preferences). 

Know  all  men  by  these  presents,  that  I,  of  , 

in  consideration  of  the  sum  of  one  dollar,  to  me  in  hand  paid 
by  ,  of  ,  the  receipt  whereof  I  hereby  acknowl- 

edge, and  of  the  uses,  purposes,  and  trusts  hereinafter  men- 
tioned, have  granted,  bargained,  sold,  assigned,  transferred,  and 
set  over,  and  by  these  presents  do  grant,  bargain,  sell,  assign, 
transfer  and  set  over,  unto  the  said  ,  his  heirs,  executors, 

administrators  and  assigns,  all  my  lands,  tenements,  and  heredita- 
ments, goods,  chattels,  and  effects,  and  all  accounts,  debts  and 
demands  due,  owing,  or  belonging  to  me,  together  with  all  se- 
curities for  the  same  which  said  lands,  goods,  chattels,  debts  and 
demands  are  particularly  enumerated  and  described  in  the  sched- 
ules hereto  annexed,  marked  Schedule  A  and  Schedule  B,  to 
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have  and  to  hold  the  Bame,  with  all  the  appurtenances,  unto  the 
said  ,  his  heirs,  executors,  administrators  and  assigns 

in  trust,  nevertheless  the  said  ,  shall  forthwith  talie 

possession  of  the  property  and  premises  hereby  assigned,  and 
with  all  reasonable  diligence  sell  and  dispose  of  the  same  by 
public  or  private  sale,  for  the  best  price  that  can  be  obtained, 
and  convert  the  same  into  money.  And  shall,  as  soon  as 
possible,  collect  the  debts,  accounts,  and  demands  as  afore- 
said ;  and  with  and  out  of  the  proceeds  of  such  sales  and  col- 
lections, after  deducting  and  paying  all  reasonable  costs  and 
charges,  and  expenses  attending  the  execution  of  the  trust 
hereby  created,  together  with  a  reasonable  and  lawful  com- 
pensation to  the  said  ,  shall  pay  to  each  and  every  of 
my  creditors  the  full  sum  that  may  be  due  and  owing  to  them 
from  me ;  and  if  the  proceeds  of  tne  said  sales  and  collections 
shall  not  be  sufficient  fully  to  pay  and  satisfy  each  and  all  of 
my  creditors,  then  the  said  shall,  with  and  out  of  the 
proceeds,  pay  the  creditors  ratably  and  in  proportion  to  the 
amount  due  and  owing  to  each.  And  if,  after  fully  paying  all 
the  said  creditors,  there  shall  be  any  balance  or  residue  left  of 
the  said  proceeds,  the  said  shall  pay  and  return  to  me, 
,  my  executors,  administrators  and  assigns.  And  in 
furtherance  of  the  premises,  I,  the  said  ,  do  hereby 
make,  constitute  and  appoint  the  said  my  true  and  law- 
ful attorney,  irrevocable,  with  full  power  and  authority  to  do 
all  acts  and  things  which  may  be  necessary  in  the  premises,  and 
to  the  full  execution  of  the  said  trust  and  for  the  purposes 
aforesaid,  to  ask,  demand,  recover  and  receive  of  and  from  all 
and  every  person  or  persons,  all  the  property,  debts,  and  de- 
mands, due,  owing,  and  belonging  to  me,  and  to  give  acquit- 
tances and  discharges  for  the  same  ;  and  in  default  of  delivery 
or  payment  in  the  premises,  to  sue,  prosecute  and  implead  for 
the  same,  and  to  execute,  acknowledge  and  deliver  all  necessary 
deeds  and  instruments  of  conveyance,  and  also  for  the  purposes 
aforesaid,  or  any  part  thereof,  to  make,  constitute,  and  appoint 
one  or  more  attorneys  under  him,  and  at  his  pleasure  to  revoke 
the  same,  hereby  ratifying  and  confirming  whatever  my  said 
attorney  or  his  substitutes  shall  lawfully  do  in  the  premises. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
the  day  of  ,  in  the  year  18    . 

Sealed  and  delivered  in  pres- ) 

ence  of  .      )  [seal.] 

I  hereby  accept  the  trust  created  by  the  above  instrument, 
and  covenant  faithfully  to  perform  the  same. 
Dated,  New  Tork, 
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State  of  New  Toek,  ) 

CiTT  AND  Con  NTT  OP  NeW  YoEK,  j  **'  "' 

On  this  day  of  j  18    ,  before  me  personally 

came  ,  to  me  personally  known,  and  known  to  me  to 

be  the  persons  described  in  and  who  executed  the  above  instru- 
ment, and  severally  acknowledged  that  they  executed  the  same. 

No.  44. 

Copartnership  Assignment.     Assignment  by  Copartners  without 

Preference. 

This  indenture,  made  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  between 

•    ,  of  ,  and  ,  of  ,  who  have 

hitherto  composed  the  partnerghip  of  ,  hitherto  doing 

business  at  ,  parties  of  the  first  part,  and  ,  of 

,  party  of  the  second  part :  Witnesseth,  that  whereas 
the  said  parties  of  the  first  part  are  justly  indebted  to  sundry 
persons  in  divers  and  sundry  sums  of  money,  and  being  unable 
to  pay  the  same  in  full,  are  desirousfof  making  an  equitable 
distribution  of  their  property  and  effects  among  their  creditors : 
Now,  therefore, 

First.  The  parties  of  the  first  part,  in  consideration  of  the 
premises,  and  the  sum  of  one  dollar  to  them  in  hand  respect- 
ively paid  by  the  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained,  sold,  assigned, 
delivered  and  conveyed,  and  by  these  presents  do  grant,  bar- 
gain^sell,  assign,  deliver  over  and  convey  unto  the  party  of  the 
second  part,  his  heirs,  executors,  administrators  and  assigns,  all 
and  singular  the  estate  and  property,  real  and  personal,  of  every 
kind  and  nature,  and  wheresoever  the  same  may  be,  of  the  said 
parties  of  the  first  part,  which  is  held  or  owned  by  them  as  such 
copartnership  firm  as  aforesaid.  To  have  and  to  hold  the  same 
and  every  part  and  parcel  thereof,  with  the  appurtenances,  to 
said  party  cf  the  second  part,  his  heirs,  executors,  administrators 
and  assigns. 

In  trust,  nevertheless,  for  the  following  uses  and  purposes : 

Second.  The  said  party  of  the  second  part  shall  forthwith 
take  possession  of  all  and  singular  the  estate,  property  and 
effects  hereby  above  assigned,  transferred  and  conveyed,  and 
set  over,  or  intended  so  to  be,  and  shall,  with  all  reasonable 
diligence,  sell  and  dispose  of  the  same,  and  convert  the  same 
into  money ;  and  shall  collect  any  and  all  bills,  promissory  notes, 
bonds,  accounts,  choses  in  action,  claims,  demands,  and  money 
due  or  owing  the  said  parties  of  the  first  part  as  such  copartner- 
ship, so  far  as  the  same  shall  prove  collectable. 
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Third.  Out  of  the  proceeds  of  such  sales,  collections,  and 
estate  and  property,  the  said  party  of  the  second  part  is  author- 
ized to  pay  and  retain  all  reasonable  costs,  charges,  and  expenses 
of  making,  executing,  and  carrying  into  effect  this  assignment 
in  this  behalf,  including  a  reasonable  compensation  to  the  party 
of  the  second  part  for  his  services  in  executing  and  carrying  out 
the  trust  created  in  this  behalf  in  this  assignment. 

Fourth.  That  the  said  party  of  the  second  part  is  directed 
to  pay  out  of  the  residue  of  the  said  proceeds  of  such  sales,  col- 
lections, estate  and  property,  if  these  should  be  sufficient  there 
for,  to  each  and  every  of  the  creditors  of  the  said  parties  of  the 
first  part,  as  such  partnership  or  firm,  the  full  sum  that  may  be 
justly  due  and  owing  to  them  respectively  from  such  partner- 
ship or  firm,  without  any  priority  or  preference  whatsoever ; 
and  if  the  proceeds  of  such  sales  and  collections,  estates  and 
property,  shall  not  be  sufficient  to  pay  and  satisfy  the  debts  of 
each  and  all  of  the  creditors  of  the  said  partnership  or  firm  in 
full,  then  the  said  party  of  the  second  part  is  directed,  out  of 
the  proceeds  to  pay  the  said  creditors  ratably  and  in  proportion 
to  the  amount  due  and  owing  to  each  of  them  respectively. 

Fifth.  With  and  out  of  the  residue  and  remainder  of  the 
said  proceeds,  if  any  shall  remain  after  paying  all  the  copartner- 
ship debts,  the  party  of  the  second  part  is  directed  to  pay  and 
discharge  all  the  private  and  individual  debts  of  the  parties  of 
the  first  part,  or  either  of  them,  whether  due  or  to  grow  due, 
provided  the  respective  amounts  of  the  individual  debts  of  each 
of  said  parties  does  not  exceed  his  portion  of  the  surplus  that 
may  remain  after  paying  all  the  partnership  debts ;  and  if  it 
should,  then  his  interest  in  said  surplus  is  to  be  divided  pro  rata, 
among  his  individual  creditors  in  proportion  to  their  respective 
demands.  It  being  understood  that  no  part  of  the  said  surplus 
which  will  belong  to  each  of  said  individual  parties  of  the  first 
part  respectively  after  the  payment  of  the  copartnership  debts, 
is  to  be  made  liable  for  the  individual  debts  of  the  other  of 
them. 

Sixth.  And  whereas  the  said  parties  of  the  first  part  are  re- 
spectively justly  indebted  to  sundry  persons  in  divers  and  sun- 
dry sums  of  money,  and  are  respectively  unable  to  pay  the  same 
in  full,  and  are  respectively  desirous  of  making  an  equitable 
distribution  of  their  property  and  effects  among  their  creditors, 
now  therefore, 

Seventh.  The  parties  of  the  first  part  in  consideration  of 
the  premises,  and  of  the  sum  of  one  dollar  to  each  of  them  in 
hand  paid  by  the  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  have  respectively  granted, 
bargained,  sold,  assigned,  delivered  over  and  conveyed,  and  by 
these  presents  do  respectively  grant,  bargain,  sell,  assign,  de- 
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liver  over  and  convey  unto  the  party  of  the  second  part,  his 
heirs,  executors,  administrators  and  assigns  all  and  singular, 
the  estate  and  property,  real  and  personal,  of  every  kind  and 
nature,  and  wheresoever  the  same  may  be  of  the  said  parties  of 
the  first  part,  which  is  held  and  owned  by  them  respectively 
as  their  separate  and  individual  property,  to  have  and  to  hold 
the  same  and  every  part  and  parcel  thereof  with  the  appurte- 
nances, to  the  party  of  the  second  part,  his  heirs,  executors, 
administrators  and  assigns,  in  trust,  nevertheless  to  and  for  the 
following  uses  and  purposes. 

Eighth.  The  party  of  the  second  part  shall  forthwith  take 
possession  of  all  and  singular  the  estate,  property  and  effects 
hereby  lastly  above  assigned  and  conveyed  or  intended  so  to  be, 
and  shall  with  all  reasonable  diligence  sell  and  dispose  of  the 
same,  and  convert  the  same  into  money,  and  shall  collect  any 
and  aU  claims  of  every  kind  and  nature  hereby  lastly  above 
assigned,  due  or  owing  to  the  parties  of  the  first  part  respec- 
tively, so  far  as  the  same  shall  prove  collectable. 

Ninth.  Out  of  the  estate,  property  and  claims  hereby 
lastly  above  assigned,  or  the  proceeds  thereof,  the  said  party 
of  the  second  part  is  authorized  to  pay  and  retain  all  reason- 
able costs,  charges  and  expenses  of  carrying  into  effect  this  as- 
signment in  this  behalf,  including  all  reasonable  compensation 
to  the  party  of  the  second  part,  for  his  services  in  executing 
and  carrying  out  this  trust  in  this  behalf  by  this  instrument. 

Tenth.  The  party  of  the  second  part  is  directed,  out  of  the 
residue  and  remainder  of  said  estate,  property  and  proceeds, 
to  pay  and  discharge  all  the  private  and  individual  debts  of 
the  parties  of  the  first  part,  or  either  of  them,  whether  due  or 
to  grow  due,  as  follows :  To  apply  and  devote  the  estate, 
property  and  proceeds  belonging  to  each  of  the  said  parties  of 
the  first  part,  respectively  to  the  payment  of  his  individual 
debts,  so  that  no  part  of  the  estate,  property  or  effects  belong- 
ing to  either  of  the  parties  of  the  first  part,  individually,  shall 
be  devoted  or  appropriated  to  the  payment  of  the  individual 
debts  of  the  other  of  them. 

Eleventh.  If  the  individual  estate  or  property  of  either  or 
any  of  the  parties  of  the  first  part  shall  be  insufficient  to  pay 
his  individual  debts  in  full,  then  the  party  of  the  second  part 
is  directed  to  apply  the  same  to  the  payment  and  liquidation 
of  said  debts  ratably  share  and  share  alike  according  to  their 
respective  amounts  so  far  as  the  same  will  extend  for  the  pur- 
pose. 

Twelfth.  If  the  individual  property  and  estate  of  the  par- 
ties of  the  first  part,  or  any  or  either  of  them,  shall  be  more 
than  sufficient  to  pay  their  respective  individual  debts  and  lia- 
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bilities,  then  any  surplus  that  may  remain  is  to  be  applied  by 
the  party  of  the  second  part  to  the  payment  and  liquidation 
of  any  of  the  partnership  debts  or  any  balance  thereof  which 
may  remain  unpaid  out  of  the  aforesaid  partnership  property 
and  effects,  said  surplus  to  be  applied  to  the  payment  and 
liquidation  of  said  partnership  debts,  ratably  share  and  share 
alike  according  to  their  respective  amounts. 

Thirteenth.  The  parties  of  the  first  part  hereby  except 
from  the  foregoing  assignment,  and  from  the  effect  thereof,  all 
such  property  as  is  by  the  laws  of  the  United  States  of 
America,  or  otherwise,  exempt  to  them,  or  any  or  either  of 
them,  from  levy  and  sale  under  execution,  or  otherwise,  for  pay- 
ment of  debts. 

Fourteenth.  If  any  surplus  shall  remain  of  the  property 
and  estate  hereby  assigned,  after  the  payment  of  all  the  just 
debts  owing  by  the  parties  of  the  first  part,  or  either  of  them, 
the  party  of  the  second  part  shall  return  the  same  to  the  par- 
ties of  the  first  part,  their  executors,  administrators,  or  assigns, 
according  to  their  respective  rights  thereto.  And  in  further- 
ance of  the  premises  the  said  parties  of  the  first  part  do  hereby 
make,  constitute  and  appoint  the  said  party  of  the  second  part 
their  true  and  lawful  attorney,  irrevocable,  with  full  power  and 
authority  to  do  all  acts  and  things  which  may  be  necessary  in 
the  premises  to  the  full  execution  of  the  trust  hereby  created, 
and  to  ask,  demand,  recover  and  receive  of  and  from  all  and 
every  person  or  persons,  all  property,  debts  and  demands  due, 
owing  and  belonging  to  the  said  parties  of  the  first  part,  or 
each  or  any  of  them,  and  to  give  acquittances  and  discharges 
for  the  same,  to  sue,  prosecute  defend  and  implead  for  the 
same,  and  to  execute,  acknowledge  and  deliver  all  necessary 
deeds,  instruments  and  conveyances.  And  the  said  parties  of 
the  first  part  do  hereby  authorize  the  party  of  the  second  part 
to  sign  the  copartnership  name  of  the  parties  of  the  first  part 
to  any  check,  draft,  promissory  note  or  other  instrument  in 
writing  for  the  payment  of  moneys,  which  is  payable  to  the 
order  of  the  parties  of  the  first  part  in  their  copartnership 
name. 

And  to  sign  the  copartnership  name  to  any  instrument  in 
writing  of  any  name,  kind  or  nature  which  may  be  necessary  to 
more  fully  carry  into  effect  the  object,  design  and  purpose  of 
this  trust :  And  the  said  parties  of  the  first  part  respectively 
in  their  individual  capacities  do  hereby  make,  constitute  and 
appoint  the  party  of  the  second  part  the  attorney  of  each  and 
every  of  them,  and  do  hereby  authorize  him  to  sign  the  name 
of  each  or  any  of  them  to  any  check,  draft,  promissory  note  or 
other  instrument  in  writing  which  is  payable  to  the  order  of 
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each  or  any  of  the  parties  of  the  first  part,  or  to  sign  the  name 
of  each  or  any  of  the  parties  of  the  first  part  to  any  instrument 
in  writing  whenever  it  shall  be  necessary  so  to  do  to  carry  into 
effect  the  object,  design  and  purpose  of  this  tmst. 

The  party  of  the  second  part  doth  hereby  accept  the  trust 
created  and  reposed  in  him  by  this  instrument,  and  covenants 
and  agrees  to  and  with  the  said  parties  of  the  first  part  that  he 
will  faithfully  and  without  delay  execute  the  trust  created  ac- 
cording to  the  best  of  his  skill,  knowledge  and  ability. 

In  witness  whereof,  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seat  the  day  and  year  first  above 
written. 

[Acknowledgment  as  in  Form  42.] 

No.  45. 

ASSIGNMENT  BY  COPARTNERSHIP  (SHORTER  FORM). 

This  indenture,  made  and  entered  into  this  day  of  , 
in  the  year  one  thousand  eight  hundred  and  seventy  ,  by 

and  between  of  and  of  ,  co-partners 

doing  business  in  the  city  of  New  York  under  the  firm  name 
of  ,  parties  of  the  first  part  witnesseth  that  whereas  the 

said  parties  of  the  first  part  are  insolvent  and  unable  to  pay 
their  debts  in  f  uU  or  at  maturity,  and  are  desirous  of  providing 
for  their  payment  by  assigning  all  their  property  for  that  pur- 
pose :  Now,  therefore,  the  said  parties  of  the  first  part  in 
consideration  of  the  premises,  and  of  one  dollar  to  each  of 
them  in  hand  paid  by  the  said  party  of  the  second  part,  have 
granted,  conveyed,  bargained,  sold,  assigned,  transferred  and 
set  over,  and  by  these  presents  do  grant,  convey,  bargain,  sell, 
assign,  transfer  and  set  over  unto  the  said  party  of  the  second 
part  all  and  singular  their  copartnership  and  individual  estate 
real  and  personal,  goods,  chattels,  effects,  credits,  choses  in 
action  and  property  of  every  name  and  kind,  whether  held  by 
and  in  the  name  of  said  parties  of  the  first  part,  and  each  and 
either  of  them,  or  by  and  in  the  name  of  any  other  person  for 
them,  except  such  property,  if  any,  held  or  owned  by  said  par- 
ties of  the  first  part  separately  and  individually,  as  is  exempt 
by  law  from  levy  and  sale  under  execution,  to  have  and  to  hold 
the  same  and  every  part  thereof  unto  the  said  party  of  the 
second  part,  his  heirs,  executors,  administrators  and  assigns,  in 
trust,  however,  to  take  possession  of  the  same  and  to  sell  the 
same  with  all  reasonable  dispatch  and  convert  the  same  into 
money,  and  also  to  collect  all  such  debts  and  demands  hereby 
assigned  as  may  be  collectable,  and  with  and  out  of  the  proceeds 
of  such  sales  and  collections. 
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1.  To  pay  and  discharge  all  the  just  and  reasonable  ex- 
penses, costs  and  charges  of  executing  the  assignment,  and  of 
carrying  into  effect  the  trust  hereby  created,  together  with  a 
lawful  commission/  to  the  party  of  the  second  part  for  his 
services  in  executing  said  trust. 

2.  With  and  out  of  the  net  proceeds  of  the  separate  and 
individual  property  of  each  of  the  said  parties  of  the  first  part 
to  pay  in  f uU  his  separate  and  individual  •  debts  and  liabilities. 
If  the  net  proceeds  of  the  separate  and  individual  property  of 
each  or  either  of  the  said  parties  of  the  first  part  is  insufficient 
to  pay  his  separate  and  individual  debts  and  liabilities  in  f  uU, 
then  the  proceeds  of  the  individual  property  of  the  said  party 
of  the  first  part  so  insufiicient  to  pay  his  debts  and  liabilities  in 
full,  shall  be  applied  pro  rata  to  the  payment  of  the  said  party's 
separate  and  individual  debts  and  liabilities.  If,  however,  any 
surplus  remains  of  the  net  proceeds  of  the  said  separate  and 
individual  property  of  either  of  the  said  parties  of  the  first  part 
after  payment  of  his  separate  and  individual  debts  and  liabili- 
ities  in  full,  the  said  surplus  shall  be  applied  towards  the  pay- 
ment of  the  copartnership  debts  and  liabilities  of  the  said 
parties  of  the  first  part. 

3.  The  net  proceeds  of  the  copartnership  property  together 
with  the  surplus,  if  any,  of  the  proceeds  of  the  individual 
property  of  the  said  parties  of  the  first  part,  or  either  or  each 
of  them  shall  be  used  in  payment  in  full  of  the  copartnership 
debts  and  liabilities  of  the  said  parties  of  the  first  part.  If, 
however,  said  proceeds  are  not  suflficient  for  that  purpose,  then 
the  same  shall  be  applied  pro  rata  to  the  payment  of  said 
copartnership  debts  and  liabilities. 

4.  If  any  surplus  shall  remain  of  the  property  and  estate 
hereby  assigned,  after  the  payment  of  all  the  just  debts  owing 
by  the  parties  of  the  first  part,  the  party  of  the  second  part  shall 
return  the  same  to  the  parties  of  the  first  part,  their  executors, 
administrators  or  assigns,  according  to  their  respective  rights 
thereto. 

[Here  insert  power  of  attorney  as  in  Form  42.] 
[Here  insert  acceptance  by  assignee  as  in  Form  42.] 
In  witness  whereof,  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

Sealed  and  delivered  )  Seal, 

in  presence  of  ) 

[Here  insert  acknowledgment  as  in  Form  42.] 
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No.  46. 

ASSIGNMENT  WITH  PREFEKENCE. 

[As  in  Form  No.  42  to  the  *,  and  then  insert :] 

To  pay  all  and  singular  tlie  debts  set  forth  and  enumerated 
in  a  schedule  hereto  annexed,  marked  Schedule  "A,"  in  full, 
with  interest,  if  the  residue  of  said  proceeds  shall  be  sufficient 
for  that  purpose,  and  if  the  same  be  not  sufficient,  then  the  said 
party  of  the  second  part  shall  apply  the  residue  of  said  proceeds 
to  and  in  the  payment  of  the  said  debts  ratably  and  in  propor- 
tion to  the  respective  amounts  thereof. 

After  payment  in  full  of  all  the  debts  designated  in  Sched- 
ule A,  as  above  directed,  the  said  party  of  the  second  part  shall 
pay  all  and  singular  the  debts  set  forth  and  enumerated  in  a 
schedule  hereto  annexed,  marked  Schedule  "  B,"  in  full,  with 
interest,  if  the  said  remaining  proceeds  shall  be  sufficient  for 
that  purpose,  and  if  the  same  be  not  sufficient,  then  the  said 
party  of  the  second  part  shall  apply  the  said  remaining  proceeds 
to  and  in  payment  of  the  said  debts  so  set  forth  and  enumerated 
in  Schedule  B  ratably  and  in  proportion  to  the  respective 
amounts  thereof.  [When  there  are  other  classes  of  preferred 
creditors,  the  same  formula  may  be  repeated,  the  various  classes 
of  creditors  in  their  order  of  priority  being  designated  by 
schedules.  After  stating  preferences,  the  balance  must  be  ap- 
plied to  the  payment  of  the  remaining  debts.]  And  after  fully 
paying  and  discharging  all  the  aforesaid  debts  as  above  provided, 
the  said  party  of  the  second  part  shall  pay  all  and  singular  all 
other  debts  and  liabilities  of  the  party  of  the  first  part,  and  if 
such  residue  be  not  sufficient  to  pay  and  discharge  all  such  debts 
and  liabihties  in  full,  then  the  said  party  of  the  second  part  shall 
distribute  the  said  proceeds  among  all  the  aforesaid  other  cred- 
itors of  the  said  party  of  the  first  part  ratably  and  in  proportion. 
[Continue  as  in  Form  No.  42  from  the  **.] 

SCHEDULE  A. 

Keferred  to  and  forming  part  of  the  annexed  assignment, 
containing  a  statement  of  the  names  of  creditors,  first  pre- 
ferred in  such  assignment,  the  general  nature  of  said  indebted- 
ness, and  the  amount  thereof. 

,  amount  due  him  for  salary,  and  as  commission 
on  sales,  $ 

,  amount  due  him  for  money  lent  and  advanced 
by  him  to  the  assignors,  ,  with  interest  on 

29 
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from  ,  18     ,  and  on  thereof  from  ,  18     ; 

the  dates  on  which  said  sums  were  lent. 

SCHEDULE  B. 

Eeferred  to  and  forming  part  of  the  annexed  assignment. 
Containing  a  statement  of  the  creditors  second  preferred  in  said 
assignment,  the  general  nature  of  said  indebtedness,  and  the- 
amount  therebf. 

,  amount  due  him  for  money  lent  and  advanced 
on  or  about  the  day  of  5  18     ,  with  interest  from 

the  day  of  3  18     ,  up  to  which  date  interest  has- 

been  paid. 

,  of  the  city  of  New  York,  being  a  balance  now 
remaining  due  upon  an  account  made  and  stated  between  the 
assignor  and  that  firm,  on  the  day  of  j  1^8     ,  for 

money  lent  and  advanced  therefor  to  the  assignor,  with  inter- 
est from  that  date. 


No.  47. 

ASSIGNMENT  WITH  PKEFEEENCES.    ANOTHER  FORM. 

[As  in  Form  No.  42  to  the  *,  and  then  insert :] 

The  said  party  of  the  second  part  shall  pay  in  full  to 
,  of  Brooklyn,  E.  D.,  New  York,  the  amount  of  a 
promissory  note  held  by  him,  dated  ,  18     ,  for  , 

made  by  said  party  of  the  first  part,  and  given  for  money  bor- 
rowed by  him  of  the  said  ,  together  with  interest  thereon.. 
And  after  paying  and  discharging  the  said  debt,  if  there  should 
be  any  residue  or  surplus  of  the  said  moneys  remaining. 

The  said  party  of  the  second  part  shall  pay  in  full  to 
,  the  wife  of  ,  of  ,  New  Jersey, 

the  amount  of  a  certain  promissory  note  made  by  the  said  party  ■ 
of  the  first  part,  and  dated  ,18    ,  payable  to  the  order 

of  the  said  ,  and  indorsed  by  ,  of  county,. 

New  York,  and  payable  on  demand  at  Broadway,  city  of 

New  York,  for  doUars,  and  given  for  money  borrowed 

by  him  of  the  s^id  ,  together  with  interest  thereupon. 

And  after  fully  paying  and  discharging  said  debt,  if  there' 
be  any  residue  or  surplus  of  the  said  moneys  remaining  : 

The  said  party  of  the  second  part  shall  pay  in  full  the 

amount  of  a  certain  other  promissory  note  made  by  the  said 

,  dated  ,  18    ,  payable  to  the  order  of  , 

and  &  Co.,  in  months  after  date,  at  the  Bank 
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in  the  city  of  New  York,  for  dollars,  and  indorsed  by  the 

said  and  &  Co.,  for  the  sole  aecomnaodatiou  of 

the  said  ,  and  now  held  by  •  Bani  of  , 

N.  T.  And  after  fully  paying  and  discharging  all  of  the 
aforementioned  debts  as  above  provided,  then  in  trust  to  pay 
and  apply  the  residue  of  the  proceeds  to  the  satisfaction  and 
discharge  of  all  and  singular  all  other  debts  and  liabilities  of 
the  party  of  the  first  part ;  and  if  such  residue  be  not  sufficient 
to  pay  and  discharge  aU  such  debts  and  liabilities  in  full,  then 
the  said  party  of  the  second  part  shall  distribute  the  said  monies 
or  proceeds  among  all  other  creditors  of  the  said  party  of  the 
first  part  ratably  and  in  proportion  to  their  respective  demands, 
and  without  anv  preference  or  priority.  [Continue  as  in  Form 
ISTo.  42  from  tlie  **.] 


No.  48. 

INVENTORY  AND  SCHEDULES. 

(See  §  272.) 

1.  [The  name,  occupation,  place  of  residence  and  place  of 
business  of  the  debtor.] 

2.  [The  name  and  place  of  residence  of  the  assignee.] 

3.  A  full  and  true  account  of  all  the  creditors  of  , 
with  the  last  known  place  of  residence  of  each,  the  sum  owing 
to  each  of  them  by  the  said  ,  with  the  true  cause  and 
consideration  therefor,  and  a  full  statement  of  any  existing  se- 
curity, for  the  payment  of  the  same. 


Creditors. 


Last  known 

place  of 
Residence. 


Amonnt. 


The  true  cause 
and    consideration 
therefor. 


A  statement  of 
any  existing  secur- 
ity for  the  pay- 
ment of  the  same. 


4.  A  full  and  true  inventory  of  all  the  estate  of  ,  on 

the  day  of  ,  the  date  of  the  assignment  of  said 

,  both  real  and  personal,  in  law  and  in  equity,  and 
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the  incumbrances  existing  thereon,  and  of  all  vouchers  and  se- 
curities relating  thereto,  and  the  nominal,  as  well  as  actual  value 
of  such  estate,  according  to  the  best  knowledge  of  said 


Assets. 


^Nominal  value. 


Actual  value. 


Cause  of  difference. 


No.  49. 

AFriDAVIT  TO  INVENTORY  AND  SCHEDULES. 

(See  §  273.) 


In  the  Mattee  of  the  Assignment. 

of 

Affidavit  of  debtor. 

to 

for  the  benefit  of  creditors. 


Covrnty  of  ,  ss.  : 

,  being  sworn,  says,  that  ,  the  assignor  named 

in  the  above  assignment,  which  bears  date  the  day  of  , 
18    .     Eecorded  in  the  office  of  the  clerk  of  the  county 

of  ,  the        day  of  ,  18     .     Also  that  the  inventory 

and  schedules  hereto  annexed  contain  a  full  and  true  account 
of  all  the  creditors  of  said  deponent,  the  last  known  place  of  resi- 
dence of  each  creditor,  where  the  same  is  known  to  deponent, 
and  where  the  same  is  not  known,  the  fact  is  so  stated  therein. 
Also,  the  sum  owing  to  each  creditor,  and  the  nature  of  each 
debt  or  demand,  whether  arising  on  written  security,  account 
or  otherwise.  Also,  the  true  cause  and  consideration  of  such 
indebtedness,  in  each  case,  and  the  place  where  such  indebted- 
ness arose.  Also,  a  statement  of  any  existing  judgment,  mort- 
gage, collateral  or  other  security  for  the  paynient  of  any  such 
debts.  Also,  a  full  and  true  inventory  of  all  the  estate  both 
real  and  personal  in  law  and  equity,  of  ,  at  the  date  of 

said  assignment,  and  the  incumbrances  existing  thereon,  and  of 
all  vouchers  and  securities  relating  thereto,  and  the  value  of 
such  estate  according  to  the  best  knowledge  of  deponent.  And 
deponent  further  says,  that  the  annexed  inventory  and  sched- 
ules, are  in  all  .respects,  just  and  true,  laccording  to  the  best 
knowledge,  information  and  belief  of  this  deponent. ) 

Sworn  to  before  me,  this  ) 

day  of  ,  18     .  f 
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No.  50. 

ASSIGNEE'S  BOND. 

(See  §  280.) 

Know  all  men  by  these  presents,  that  we,  ,  residing 

at  No  in  the  and  ,  residing  at  No. 

in  the  and  ,  residing  at  No.  in 

the  ,  are  held  and  firmly  bound  unto  the  people  of  the 

State  of  New  York,  in  the  sum  of  dollars,  lawful  money 

of  the  United  States  of  America,  to  be  paid  to  the  said  people ; 
to  which  payment  well  and  truly  to  be  made,  we  bind  ourselves, 
our  and  each  of  our  heirs,  executors  and  administrators  jointly 
and  severally,  firmly  by  these  presents.     Sealed  with  our  seals. 

Dated  the  day  of  ,  one  thousand  eight  hundred 

and 

Whereas,  ha      made  an  assignment  of  property, 

in  trust  to  the  above  bounden  ,  for  the  benefit  of 

creditors,  dated  the  day  of  ,  one  thousand  eight 

hundred  and  .     Recorded  on  the  day  of  , 

18     ,  in  the  office  of  the  clerk  of  the  county  of 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  above  bounden  shall  faithfully  execute  and  dis- 

charge the  duties  of  such  assignee,  and  duly  account  for  all 
moneys  received  by  him  as  such  assignee,  then  this  obligation 
to  be  void,  else  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  1 
presence  of  .  ) 

County  of  ,  ss. : 

,  one  of  the  sureties  to  the  foregoing  bond,  being  duly 
sworn,  says,  that  he  is  a  resident  and  holder  within  this 

State,  and  is  worth  the  sum  of  dollars,  over  all  his  debts 

and  liabilities,  and  exclusive  of  property  exempt  by  law  from 
execution. 

Sworn  to  before  me,  this         } 
day  of  ,  18     .  j 

County  of  ,  ss. : 

,  one  of  the  sureties  to  the  foregoing  bond,  being  dulj 
sworn,  says,  that  he  is  a  resident  and  holder  within  this 

State,  and  is  worth  the  sum  of  dollars,  over  all  his  debts 

and  liabilities,  and  exclusive  of  property  exempt  by  law  from 
execution. 

Sworn  to  before  me,  this         ) 
day  of  ,18     .  S 
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I  certify,  that  on  this  day  of  j  18    ,  before  me 

personally  appeared  the  within  named  ,  known  to  me 

to  be  the  individuals  described  in  and  who  executed  the  within 
bond,  and  severally  acknowledged  that  they  executed  the  same. 

I  hereby  approve  of  the  within  bond,  and  of  the  suflSciency 
of  the  sureties  therein. 


No.  61. 

PETITION  FOR  LEAYE  TO  FILE  PROTISIONAL  BOND. 

(See  §  385.) 
To  Hon. 

The  petition  of  \assignee\,  respectfully  shows,  that  on 

the  day  of  ,  187  ,  A.  B.,  of  the  city  and  county  of 

New  York,  executed  a  general  assignment  for  the  benefit  of 
creditors  to  your  petitioner  as  assignee,  which  said  general  as- 
signment was  dated  on  the  day  of  >  18  ,  and  was 
on  the  day  of  »  18  ,  duly  recorded  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  where  the  said 
[assignor],  then  resided  [or,  carried  on  business,  or  if  a 
firm,  where  the  principal  place  of  business  of  said  copartner- 
ship was  situated].  That  more  than  twenty  days  have 
elapsed  since  the  date  of  said  assignment,  and  that  [as- 
signor], therein  named  has  failed  to  present  an  inventory  or 
schedule  as  required  by  law,  nor  has  any  inventory  or  schedule 
of  the  said  assigned  estate  been  made  or  delivered,  or  filed 
herein.  That  your  petitioner  is  unable  to  prepare  and  present 
such  inventory  and  schedule  at  the  present  time  for  the  reasons 
[Here  state  the  reasons  which  have  prevented  the  preparation 
of  the  inventory  and  schedules].  That  your  petitioner  is  de- 
sirous of  fully  qualifying  as  such  assignee  by  giving  a  bond  for 
the  faithful  discharge  of  his  duties  as  required  by  law,  and  that 
it  is  desirable  that  he  should  give  said  bond  and  proceed  to  the 
further  execution  of  his  trust  before  the  said  inventory  and 
schedule  can  be  properly  prepared  and  filed,  for  the  reasons 
[Here  state  the  reasons].  That  your  petitioner  has  made  dili- 
gent inquiry  to  ascertain  the  extent  and  character  of  said  as- 
signed property,  and  that  the  property  covered  by  said  assign- 
ment is,  as  far  as  your  petitioner  has  been  able  to  ascertain  the 
same,  as  follows  [Here  state  the  general  character  of  the  prop- 
erty, with  such  detail  as  the  assignee  has  been  able  to  obtain], 
and  that  the  said  property,  according  to  your  petitioner's  in- 
formation and  belief,  is  of  the  actual  value  of            dollars. 
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That  the  outstanding  amounts  due  to  the  said  assignor,  as 
appears  from  his  books,  are  of  the  nominal  amount  of 
•  dollars,  and  that  the  actual  value  thereof  is  as  your  petitioner 
is  informed  and  believes,  not  to  exceed  the  sum  of  doUars. 

That  the  cause  of  the  difference  between  the  actual  and  nom- 
inal value  of  said  claims  is  as  follows  [Here  state  the  character 
of  the  claims  regarded  doubtful  or  bad].  That  the  total  value 
of  the  assets  so  assigned  to  your  petitioner,  as  your  petitioner 
is  informed  and  believes,  wiU  not  exceed  the  sum  of       dollars. 

Wherefore  yonr  petitioner  prays  that  he  may  have  leave  to 
file  a  provisional  bond  for  the  faithful  discharge  of  his  duties 
as  such  assignee,  until  such  time  as  he  may  be  able  to  present 
the  schedule  or  inventory  of  said  assigned  estate,  pursuant  to 
the  statute  in  such  cases  made  and  provided. 
[Verification  in  usual  form.] 

Affidavits  of  experts  as  to  value  should  also  be  presented. 


No.  52. 

ORDER  ON  SAME. 


In  the  Matter  of  the  General 
A  ssignment 


of 
C.  D. 


On  reading  and  filing  the  petition  of  ,  verified  dn 

the  day  of  ,  187    ,  and  the  affidavit  of  , 

verified  on  the  day  of  ,  187     ,  and  on  application 

of  A.  B.,  of  counsel  for  said  petitioner. 

It  is  ordered,  That  the  prayer  of  said  petition  be  granted  ; 
that  the  said  petitioner  have  leave  to  file  a  provisional  bond  to 
the  People  of  the  State  of  Kew  York  for  the  faithful  dis- 
charge of  his  duties  as  assignee,  and  for  the  due  accounting  for 
all  moneys  received  by  him  as  assignee  of  the  estate  of  0.  D., 
under  the  general  assignment  executed  by  the  said  0.  D.  to  the 
said  A.  B.,  and  dated  on  the  day  of  ,  187    ,  in  the 

penal  sum  of  dollars,  and  with  sufiicient  sureties  to  be 

approved  by  [one  of  the  judges  of  this  court]  ;  and  that,  upon 
the  filiag  of  the  inventory  or  schedule  of  said  assigned  estate, 
the  said  assignee  do  make  and  file  a  bond,  with  like  condition, 
in  such  amount  as  may  be  then  ordered  or  directed. 
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No.  53. 

Petition  of  Assignee  for  Examination  of  Assignor  or  other  Person 
to  enable  him  to  prepare  Inrentory  and  Schedules. 

(See  §  227.) 


In  the  Matter  of  the  Oeneral 
Assignment   ■' 

of 
0.  D. 


To  the  Eon. 

The  petition  of  A.  B.,  of  ,  respectfully  shows  : 

That,  on  the  day  of  ,  187    ,  C.  D.,  then  resid- 

ing \pr,  doing  business  at  ,  ;  or,  if  a  firm,  whose  principal 

place  of  business  was  at  ] ,  made  and  executed,  in  diie 

form  of  law,  a  general  assignment  to  your  petitioner  for  the 
benefit  of  his  creditors,  which  said  assignment  was  on  the 
day  of  ,  18Y    ,  duly  recorded  in  the  office  of  the  clerk  of 

the  county  of  ;  and  that  your  petitioner  has  accepted 

said  assignment,  and  entered  upon  the  discharge  of  his  duties 
as  such  assignee. 

That  the  said  0.  D.  has  omitted  and  neglected  \or,  refused] 
to  make  and  deliver  an  inventory  of  his  said  assigned  estate, 
and  a  schedule  of  his  creditors  as  required  by  the  statute  in 
such  cases  made  and  provided  ;  [if  an  examination  of  a  third 
person  is  desired,  add  :]  that  your  petitioner  is  informed  and 
believes  that  E.  F.,  residing  at  ,  who  was  connected  in 

business  with  the  said  C.  D.  as  book-keeper,  is  possessed  of  in- 
formation in  reference  to  the  extent  and  value  of  the  stock  in 
trade  of  said  C.  D.,  and  as  to  the  amounts  due  to  him,  and  has 
in  his  possession,  or  under  his  control,  the  books  kept  by  the 
said  C.  D.  in  his  business  as  ,  which  information  is  ma- 

terial to  the  preparation  of  said  inventory  and  schedules  ;  and 
that  a  production  of  said  books  is  likewise  essential  for  the 
preparation  of  the  same. 

Wherefore,  your  petitioner  prays  that  an  order  may  be  is- 
sued directing  that  C.  D.  [and  E.  F.]  appear  and  disclose  upon 
oath  any  knowledge  or  information  that  he  \or,  they,  or,  either 
of  them]  may  possess,  necessary  to  the  proper  making  of  the 
inventory  and  schedule  required  by  law ;  and  that  the  said 
may  be  required  to  produce,  upon  such  examination,  any  and 
all  books  containing  entries  relating  to  the  business  of  said  C. 
D.,  and  now  in  his  possession  or  under  his  control,  and  especially 
[here  insert  a  description  of  the  particular  books]. 

Dated.  A.  B. 

[Verification  in  usual  form.] 
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No.  54. 

ORDER  FOR  EXAMINATION  OE  ASSIGNOR  OR  THIRD  PERSON. 


In  the  Matter  of  the  General 
Assignment 

of 
CD. 


On  reading  and  filing  the  petition  of  A.  B.,  verified  on 
the  day  of  ,  187    ,  and  on  application  of  ,  of 

counsel  for  said  petitioner, 

Itis  ordered,  that  0.  D.  [and  E.  F.]  be  and  appear  before  me 
\or,  one  of  the  justices  of  the  Court  of  Common  Pleas  for  the 
city  and  county  of  New  York],  at  the  court  house  in  the  , 

on  the  day  of  ,  187    ,  at  o'clock  A.  M.,  then 

and  there  to  disclose  upon  oath  any  knowledge  or  information 
they,  or  either  of  them,  may  possess  necessary  to  the  proper 
making  of  an  inventory  and  schedule  of  the  estate  assigned  by 
the  said  0.  D.  to  the  said  A.  B.  by  general  assignment,  dated 
on  the  day  of  ,  187    ,  and  of  the  creditors  of  the 

said  C.  D.,  as  required  by  law. 

And  [if  a  production  of  books  and  papers  is  required,  add :] 
the  said  is  hereby  directed  to  produce  before  me,  at  said 

time  and  place,  the  books  and  papers  of  the  said  0.  D.  in  his 
possession  or  under  his  control,  containing  any  entries  in  rela- 
tion to  the  business  or  property  of  said  CD.  as  ,  and 
especially  [here  enumerate  the  books  and  papers  referred  to  in 
the  petition]. 

No.  55. 

PETITION  FOR  LEAVE  TO  ADVERTISE   FOR  CLAIMS. 

(See  §  360.) 


In  the  Matter  of  the  General 
Assignment 

of 
CD. 


To.  Eon. 


The  petition  of  A.  B.,  of  ,  respectfully  shows : 

That,  on  the  day  of  ,  187    ,  C  D.,  then  residing 

at  \pr,  who  carried  on  business  at  ,  or,  if  a  firm, 
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whose  principal  place  of  business  was  J,  made  and  exe- 

cuted, in  due  form  of  law,  a  general  assignment  to  your  peti- 
tioner for  the  benefit  of  their  creditors,  which  said  assignment 
was,  on  the  day  of  ,  18Y    ,  duly  recorded  in  the 

office  of  the  clerk  of  the  county  of  ; 

That  your  petitioner  has  accepted  said  assignment,  and  en- 
tered upon  the  discharge  of  his  duties  as  assignee  under  said 
assignment ; 

That  your  petitioner  is  informed  from  an  examination  of 
the  books  of  said  0.  D.  [or,  from  the  inventory  and  schedules 
filed  by  said  0.  D.,  or  otherwise,  as  the  case  may  be],  that  cer- 
tain of  the  creditors  of  the  said  C.  D.  reside  out  of  the  State  of 
New  York. 

Wherefore  your  petitioner  prays  that  he  may  be  authorized 
to  advertise  for  creditors  to  present  to  him  their  claims,  with 
the  vouchers  therefor  duly  verified,  in  accordance  with  the  stat- 
ute in  such  cases  made  and  provided. 

Dated.  A.  B. 

[Yerification  in  usual  form.] 

No.  56. 

ORDER  AUTHORIZING  ASSIGNEE  TO  ADVERTISE  FOR  CLAIMS, 

(See  §  360.) 


In  the  Matter  of  the  General 
Assignment 


of 
C.  D. 


On  reading  and  filing  the  petition  of  A.  B.,  verified  on 
the  day  of  ,  187     ,  and  on  application  of  , 

of  counsel  for  said  petitioner, 

It  is  ordered,  That  the  prayer  of  said  petition  be,  and  the 
same  is  hereby  granted,  and  the  said  A.  B.  is  hereby  authorized 
to  advertise  for  creditors  of  C.  D.  to  present  to  him  their 
claims,  with  the  vouchers  therefor,  duly  verified  on  or  before  a 
day  to  be  specified  in  said  advertisement,  not  less  than  thirty 
days  from  the  last  publication  thereof,  which  said  advertisement 
or  notice  shall  be  published  once  in  each  week  for  six  successive 
weeks  in  the  Daily  Eegister,  a  newspaper  published  in  the  city 
of  ISTew  York,  and  in  the  ,  a  newspaper  published 

in  [and  when  there  are  non-resident  creditors,  add :] 

and  also  in  the  ,  the  State  paper  published  at  the  city 

of  Albany. 
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No.  67. 
FOKM  OF  ADVERTISEMENT. 

In  pursuance  of  an  order  made  by  the  Hon.  ,  on 

the  day  of  ,  187     ,  notice  is  hereby  given  to  all  the 

creditors  and  persons  having  claims  against  .  lately  doing 

business  in  the  city  and  county  of  New  York,  under  the  firm 
name  of  ,  that  they  are  required  to  present  their  claims, 

with  the  vouchers  therefor,  duly  verified  to  the  subscriber,  the 
duly  appointed  assignee  of  the  said  ,  for  the  benefit  of 

their  creditors,  at  his  place  of  transacting  business,  No. 
street,  in  the  city  of  New  York,  on  or  before  the  day  ' 

of  , 187    . 

Dated,  New  York  187    . 

Assignee. 
Attorney  for  Assignee. 

No.  58. 
Petition  by  a  Creditor  for  tlie  Bemoral  of  the  Assignee. 

(See  §  353.) 


In  the  Matter  of  the  General 
Assignment 

of 
CD. 


To  the  Hon. 

The  petition  of  E.  F.,  residing  at  ,  respectfully  shows. 

That  on  the  day  of  ,  187    ,  A.  D.,  then  residing  at 

,  {or,  who  carried  on  business  at  ,  or,  if  a  firm, 

whose  principal  place  of  business  was  at  J,  made  and  exe- 

cuted, in  due  form  of  law,  a  general  assignment  to  A.  B.,  of 
,  for  the  benefit  of  creditors  ;  and  that  said  assignment 
was,  on  the  day  of  ,  187    ,  duly  recorded  in  the 

office  of  the  clerk  of  the  county  of  ;  and  that  the  said 

A.  B.  has  accepted  said  assignment,  and  entered  upon  the  dis- 
charge of  his  duties  as  assignee  thereunder. 

That  your  petitioner  is  a  creditor  of  the  said  0.  D.,  and  en- 
titled to  share  in  the  trust  fund  created  by  said  assignment. 
That  the  grounds  of  your  petitioner's  claim  against  the  said 
0.  D.  is  as  follows  [here  state  the  nature  of  the  petitioner's 
claim]. 
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State  the  grounds  upon  which  the  removal  is  sought,  as 
follows : 

That  no  inventory  or  schedules  of  the  said  assigned  estate 
has  been  delivered  or  filed  as  required  by  law,  either  by  the  said 
C.  D,  or  by  the  said  A.  B. ;  and  that  more  than  thirty  days 
have  elapsed  since  the  date  of  said  assignment,  and  that  no 
further  time  has  been  allowed  to  the  said  assignee  within  which 
to  make  and  file  the  same  [or,  that  the  extended  time  has 
elapsed],^  or  other  grounds  showing  misconduct  or  incompe- 
tency of  assignee  {ante,  §  351),  and  special  reasons  why  an  in- 
junction should  issue,  as  that  the  assignee  has  not  given  a 
bond  and  is  selling  and  collecting  the  property,  or  that  he  is 
wasting  the  property,  or  threatening  to  remove  it  from  the 
State,  or  that  he  is  insolvent  and  has  not  given  the  bond,  or 
other  reason  showing  the  property  to  be  in  jeopardy. 

Wherefore  your  petitioner  prays  that  an  order  may  issue 
directing  the  said  A.  B.  to  show  cause  at  a  time  and  place  to  be 
therein  named,  and  upon  such  notice  as  the  court  may  direct, 
why  he  should  not  be  removed  from  his  office  as  assignee  of 
the  sai(i  assigned  estate  under  the  assignment  aforesaid,  and 
why  some  suitable  person  should  not  be  appointed  in  his  place 
and  stead,  and  why  the  said  A.  B.  should  not  render  an  account 
of  his  proceedings  as  such  assignee ;  and  that  an  injunction 
issue  restraining  the  said  A.  B.  from  interfering  with  said  as- 
signed estate,  and  that  a  custodian  or  receiver  of  said  estate  be 
appointed,  and  that  your  petitioner  may  have  such  other  re- 
lief, &c. 

Dated 

[Yerification  in  usual  form.] 

No.  59. 

ORDER  TO  SHOW  CAUSE  FOR  REMOVAL  OF  ASSIGNEE. 

(See  §  354.) 
Title. 

On  reading  and  filing  the  petition  of  E.  F.,  verified  on 
the  day  of  ,  187    ,  [and  affidavits  of  ,  veri- 

fied on  the         day  of         ,  &c.],  and  on  application  of  , 

of  counsel  for  said  petitioner ; 

It  is  ordered,  that  A.  B.  show  cause  before  me  [or,  one  of 
the  justices  of  this  court,  at  a  term  thereof,  to  be  held  at 

'  See  ante,  §  2*72,  upon  the  ground  stated  in  this  paragraph,  the  statute  {ante, 
§  353)  provides  that  the  judge  shall  remove  the  assignee;  upoa  other  grounds,  he 
may 
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the  county  court  house  in  the  city  of  ,  on  the  day 

of  ,  187    ,  at  o'clock  a.  m.,  why  he  should  not  be 

removed  from  his  office  as  assignee  of  the  estate  of  C.  D., 
under  th.e  general  assignment  made  by  the  said  C.  D.,  and 
dated  on  the  day  of  ,  187    ;  and  why  some  suit- 

able person  should  not  be  appointed  in  his  place  and  stead,  and 
why  the  said  A.  B.  should  not  render  an  account  of  his  pro- 
ceedings as  such  assignee. 

[And  in  the  mean  time,  and  until  the  firial  hearing  herein, 
Ordered,  that  said  A.  B.  desist  and  refrain  from  disposing  of, 
or  in  any  manner  interfering  with  said  assigned  property  or 
estate]. 

[And  it  is  further  ordered,  that  be,  and  he  is  hereby 

appointed  receiver  or  custodian  of  said  assigned  estate,  upon 
making  and  filing  a  bond  in  the  penal  sum  of  $  ,  with 

sureties  to  be  approved  by  me]. 

And  it  is  further  ordered,  that  this  order  be  served  upon 
said  C.  D.  and  A.  B.,  and  the  sureties  upon  the  bond  filed  by 
the  said  A.  B.,  and  also  upon  [such  other  persons  as  the  judge 
may  prescribe,  e.  a.,  upon  aU  the  persons  named  as  creditors  in 
the  schedules  on  file,  or  upon  all  persons  who  have  presented 
their  claims  to  the  assignee,  or  by  publication],  not  less  than 
five  days  before  the  return  day  thereof. 

Dated 

No.  60. 

OKDER  FOR  REMOVAL  OF  ASSIGNEE. 

Title. 

A  petition  having  been  made  and  filed  herein,  on  the 
day  of  ,  187     ,  praying  among  other  things  for  the  re- 

moval of  A.  B.  from  his  office  as  assignee  of  0.  D.,  under  the 
general  assignment  made  by  said  C.  D.,  and  dated  on  the 
day  of  ,  187    ;  and  an  order  to  show'  cause  having  been 

issued  therein ;  Now  upon  reading  said  petition  and  order  to 
show  cause,  and  upon  proof  of  due  service  of  said  order  upon 
[the  persons  named  'in  the  order],  and  after  hearing  X.  Y.,  of 
counsel  for  said  petitioners,  and  U.  Z.,  of  counsel  for  the  said 
A.  B.,  &c. 

It  is  ordered,  that  the  said  A.  B.  be,  and  he  is  hereby  re- 
moved from  his  trust  as  assignee  under  said  general  assign- 
ment. 

And  it  is  further  ordered,  that  E.  F.  be,  and  he  is  hereby  ap- 
pointed trustee  of  the  said  assigned  estate,  in  the  place  and 
stead  of  the  said  A.  B.,  upon  giving  a  bond  in  the  penal  sum 
of  dollars,    with    sufficient    sureties,    to    be    approved 
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by  me,  for  the  faithful  discharge  of  his  duties  as  such  as- 
signee, and  for  the  due  accounting  for  all  moneys  received  by 
him. 

And  it  is  further  ordered,  that  upon  proof  of  the  filing  and 
approval  of  such  bond,  the  said  A.  B.  pay  over  and  surrender 
to  the  said  E.  F.  all  the  property  and  estate,  real  and  personal, 
which  has  come  into  his  hands  or  under  his  control  as  such  as- 
signee, under  the  general  assignment  aforesaid,  together  with 
all  the  books,  papers,  and  accounts  relating  thereto. 

And  it  is  further  ordered,  that  the  said  A.  B.  render  an  ac- 
count of  his  proceedings  as  assignee  of  the  said  assigned  estate 
[and  it  is  hereby  referred  to  J.  K.,  counsellor  at  law,  to  take 
and  state  the  accounts  of  said  A.  B.,  as  such  assignee]. 

And  it  is  further  ordered,  that  a  citation  issue  herein  di- 
rected to  all  persons  interested  in  the  said  assigned  estate,  to 
attend  the  settlement  of  said  account.-^ 

And  it  is  further  ordered,  that  the  injunction  heretofore  is- 
sued herein  be,  and  the  same  is  continued. 

No.  61. 

Petition  for  Leave  to  Compromise  a  Debt  due  the  Estate. 

(See  §  319.) 

Title. 

ToITon. 

The  petition  of  A.  B  ,  of  ,  respectfully  shows : 

That  on  the  day  of  ,  18         ,  C.  D.,  residing 

at  [or,  who  carried  on  business  at  ,  or,  if  a  firm, 

whose  principal  place  of  business  was  at  ],  made  and 

executed,  in  due  form  of  law,  a  general  assignment  to  your  pe- 
titioner for  the  benefit  of  his  creditors,  which  said  assignment 
was  on  the  day  of  ,18        ,  duly  recorded  in 

the  office  of  the  clerk  of  county. 

That  your  petitioner  accepted  said  assignment  and  entered 
upon  the  execution  of  said  trust.* 

That  among  the  property  so  assigaed  to  your  petitioner,  is  a 
certain  claim  against  the  nrm  of  E.,  F.  &  Co.,  of  , 

amounting,  as  appears  by  the  schedules  filed  by  the  said  C.  D., 
and  from  nis  books,  to  the  sum  of  dollars. 

That  on  or  about  the  day  of  ,  18        ,  the 

said  firm  of  E.,  F.  &  Co.  failed  and  suspended  business,  and 
have  proposed  to  their  creditors  a  settlement  of  forty  cents  on 

'  If  tte  proper  parties  are  before  the  court  on  this  application,  no  citation  is 
necessary. 
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the  dollar ;  that  your  petitioner  has  examined  into  the  state- 
ment and  affairs  of  said  firm ;  that-  the  total  liabilities  of  said  E., 
F.  &  Co.  amount  to  $  ,  and  their  assets,  to  the  best  of 

deponent's  knowledge,  do  not  exceed  the  sum  of  $  ,  and 

that  the  said  proposition  of  settlement  appears  to  your  petition- 
er to  be  just  and  fair. 

Wherefore  your  petitioner  prays  your  Honor's  instruction 
and  direction  in  the  premises,  as  to  whether  your  petitioner 
shall  accept  the  said  offer  of  composition,  and  shall  compound 
the  said  indebtedness  upon  the  terms  hereinbefore  stated,  &c. 

Dated, 


Xo.  62. 

Order  for  Leaye  to  Compromise  a  Debt  due  the  Estate. 

(See  §  319.) 

Title. 

Upon  reading  and  filing  the  petition  of  A.  B.,  verified  on 
the  day  of     .  ,18        ,  and  on  application  of  X. 

T.,  of  counsel  for  said  petitioner.  It  is  Ordered  that  the  said 
A.  B.  be  and  he  is  hereby  authorized  to  settle  and  compound 
the  indebtedness  of  E.,  F.  &  Co.  due  to  the  assigned  estate  of 
C.  D.,  upon  receipt  of  40  per  cent,  of  the  said  indebtedness. 

No.  63. 

Petition  by  Creditor  for  a  Citation  for.  Final  Accounting^. 

(See  §  383.) 


In  the  matter  of  the  final  account- 
ing of 

A.  B., 

a8  assignee  of  the  estate  of  O.  D.,  un- 
der a  general  assignment  made 
hy  C.  D.,  and  dated  on  the 
day  of  ,  18    . 

To  the  Hon.  ,  Court  of 

The  petition  of  E.  F.  respectfully  shows : 

That  on  the  day  of  ,18        ,  C.  D.,  residing 

at  [or,  who  carried  on  business  at  ,  w,  if  a  firm, 

whose  principal  place  of  business  was  at  ],  made  and 
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executed,  in  due  form  of  law,  a  general  assignment  of  his  prop- 
erty and  estate,  for  the  benefit  of  his  creditors,  to  A.  B.,  which 
said  assignment  was,  on  the  day  of  ,  18        , 

duly  recorded  in  the  office  of  the  clerk  of  county ;  and 

that  the  said  A.  B.  accepted  said  assignment  and  entered  upon 
the  execution  of  his  trust  thereunder,  and  took  possession  of 
said  assigned  property. 

That  your  petitioner  is  interested  in  sa,id  assigned  estate  as 
a  creditor  of  said  C.  D.,  and  is  entitled  to  share  in  the  distribu- 
tion thereof. 

That  the  grounds  of  your  petitioner's  claims  are  as  follows  : 
[here  state  them],  [and  that  your  petitioner's  name,  and  the 
said  indebtedness  due  to  him,  are  included  in  the  inventory  and 
schedules  made  and  filed  by  the  said  C3.  D.]. 

[That  your  petitioner  is  informed  and  believes  that  the  said 
A.  B.  applied  to  Hon.  ,  for  an  order  authorizing  him 

to  advertise  for  creditors  to  present  to  him  their  claims,  and 
that  said  order  was  granted,  and  that  the  said  advertisement 
was  made,  and  that  the  time  within  which  creditors  were  re- 
quired to  present  their  claims  has  expired.] 

That  more  than  a  year  has  elapsed  since  the  date  of  said 
assignment,  and  that  no  account  of  the  proceedings  of  the  said 
A.  B.,  as  such  assignee,  has  been  made. 

Wherefore  your  petitioner  prays  that  a  citation  may  issue 
out  of  and  under  the  seal  of  this  honorable  court,  to  aU  persons 
interested  in  the  said  assigned  estate,  requiring  them  to  appear 
in  court  upon  some  day  therein  to  be  specified,  and  to  show 
cause  why  a  settlement  of  the  account  of  proceedings  of  the 
assignee  should  not  be  had,  and  if  no  cause  be  shown,  to  attend 
the  settlement  of  such  account,  &c. 

Dated, 

[Verification  in  usual  form.] 

No.  64. 

Petition  by  Assignee  for  Citation  for  Final  Accounting. 

(See  §  383.) 

To  the  Hon.  Court  : 

The  petition  of  A.  B.  respectfully  shows : 

[As  in  Form  J^o.  61  to  the  *,  and  continue :] 

That  the  inventory  and  schedule  required  by  law  was  made 

and  filed  by  the  said  0.  D.  [or,  by  your  petitioner],  on  the 
day  of  ,18        ,  in  the  office  of  the  clerk  of 

the  Court  of  Common  Pleas,  for  the  city  and  county  of  New 

York ;  and  that  your  petitioner  made  and  filed,  on  the 
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day  of  ,18        ,  a  bond  for  the  faithful  discharge  of 

his  duties  as  such  assignee,  and  for  the  due  accounting  for  all 
moneys,  which  said  bond  was  duly  approved,  and  upon  said 
bond  and  were  sureties. 

That  thereafter,  and  on  the  day  of  ,18    ,your 

petitioner  applied  for  and  obtained  from  Hon.  ,  Judge, 

&c.,  an  order  authorizing  your  petitioners  to  advertise  for  cred- 
itors to  present  to  him  their  claims  on  or  before  a  day  to  be 
therein  specified,  and  that  the  said  notice  was  duly  published  as 
provided  by  said  order,  and  that  the  time  within  which  claims 
were  to  be  presented  to  your  petitioner  has  expired,  and  that 
the  following  named  creditors  have  presented  claims  to  your 
petitioner,  and  are  or  claim  to  be  interested  in  the  distribution 
of  the  trust  fund  created  by  said  assignment. 

[Here  insert  names  and  addresses  of  creditors  who  have 
presented  claims.^] 

[Prayer  as. in  Form  No.  63.] 

No.  65. 

ORDEE   FOB  CITATION. 

At  a  Special  Term  of  the  Court  of  Common 
Pleas   for  the  city  and  county  of  New 
York,  held,  &c. 
Present.,  Hon. 
[Title  as  in  Form  No.  63.] 

On  reading  and  filing  the  petition  of  A..  B.  [or,  E.  F.],  veri- 
fied on  the  day  of  ,18  ,  and  on  application 
of  ,  of  counsel  for  said  petitioner.  It  is  Ordered  that  a 
citation  issue  herein  to  all  parties  interested  in  the  estate  as- 
signed by  C.  D.  to  A.  B.,  by  a  general  assignment  dated  on 
the  day  of  ,  18  ,  and  recorded  in  the  ofiice 
of  the  clerk  of  the  county  of  ,  to  appear  in  court  on  a 
day  therein  to  be  specified,  and  to  show  cause  why  a  settlement 
of  the  account  of  proceedings  of  the  said  A.  B.,  as  such  assignee, 
should  not  be  had,  and  if  no  cause  be  shown,  to  attend  the  set- 
tlement of  such  account. 


■  The  act  provides  (aee  ante,  §  388)  that  the  citation  must  be  served  upon  all 
parties  interested  in  the  fund,  except  that  if  the  time  limited  by  due  advertise- 
ment for  presentation  of  claims  has  expired,  creditors  who  have  not  duly  pre- 
sented their  claims  need  not  be  served.  In  order  that  the  court  may  know  that 
all  parties  entitled  to  notice  have  been  served,  this  clause  should  be  inserted. 

30 
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Xo.  66. 
CITATION  FOE  ACCOUNTING. 

(See  §  387.) 

The  People  of  the  State  of  'New  York,  to  all  persons  inter- 
ested in  the  estate  assigned  by  C.  D.  to  A.  B.  for  the  benefit  of 
creditors,  as  creditors  or  otherwise : 

You  and  each  of  you  are  hereby  cited  and  required  to  ap- 
pear [in  court  before  Hon.  ,  county  judge  of  y 
or,  at  a  special  term  of  the  Court  of  Common  Pleas,  for  the  city 
and  county  of  New  York,  to  be  held]  at  the  county  court  house 
in  the  of  ,  on  the  day  of  ,  18  , 
at  o'clock  in  the  forenoon,  to  show  cause  why  a  settlement 
of  the  account  of  proceedings  of  A.  B.,  as  assignee  of  the  said 
assigned  estate,  should  not  be  had,  and  if  no  cause  be  shown,  to 
attend  a  settlement  of  such  account. 

Witness,  Hon.  ,  Judge  of  ,  and  the  seal  of 

said  court,  the  day  of  ,  in  the  year  of  our  Lord, 

one  thousand  eight  hundred  and 

[Seal.]  ,  Clerk 

No.  67. 

ASSIGNEE'S  ACCOUNT. 
(See  §  374.) 
[Title:'] 

To  the  lion,  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York  : 

I,  A.  B.,  of  ,  do  render  the  following  account  of  my 

proceedings  as  assignee  of  C.  D. : 

On  the  day  of  ,  187  ,  the  said  C.  D.,  then  resid- 

ing or  carrying  on  business  at  ,  made  and  executed  in  due 

form  of  law,  a  general  assignment  of  his  property  and  estate  to 
me  in  trust  for  the  benefit  of  his  creditors,  which  said  assign- 
ment was  on  the  day  of  ,  1 8Y  ,  duly  recorded  in 
the  office  of  the  clerk  of  the  county  of  .  1  accepted  said 
assignment  and  entered  upon  the  execution  of  the  trust  there- 
-  under,  and  took  possession  of  the  said  assigned  property. 

On  the  day  of  ,  187     ,  an  inventory  of  the  said 

assigned  property,  and  a  schedule  of  creditors,  as  required  by 
law,  was  made  and  delivered  by  said  0.  D.  [or,  by  me],  and 
was  on  said  day  duly  filed  in  the  office  of  the  clerk  of  the  Court 
of  Common  Pleas,  for  the  city  and  county  of  New  York,  fey 
which  it  appears  that  the  debts  and  liabilities  of  the  above- 
named  C.  I),  amount  to  the  sum  of  dollars,  and  his  nom- 
inal assets  to  the  sum  of  dollars,  and  that  the  actual  value 
of  the  same  was            dollars. 
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Schedule  "  A,"  hereto  annexed  contains  a  statement  of  all 
the  property  contained  in  said  inventory,  sold  by  me  at  public 
or  private  sale,  with  the  prices  and  manner  of  sale ;  which  sales 
were  fairly  made  by  me  at  the  best  prices  that  could  then  be 
had,  with  due  diligence,  as  I  then  believed ;  it  also  contains  a 
statement  of  all  the  debts  due  the  said  estate  and  mentioned  in 
said  inventory,  which  have  been  collected,  and  also  of  all  in- 
terest for  moneys  received  by  me,  for  which  I  am  legally  ac- 
countable. 

Schedule  "B,"  hereto  annexed  contains  a  statement  of  all 
property  belonging  to  the  estate  which  have  come  into  my 
hands  not  included  in  the  said  inventory. 

Schedule  "  C,"  hereto  annexed,  contains  a  statement  of  all 
debts  in  said  inventory  mentioned,  not  collected  or  collectable 
by  me,  together  with  the  reasons  why  the  same  have  not  been 
collected  and  are  not  collectable,  and  also  a  statement  of  the  ar- 
ticles of  personal  property  mentioned  in  said  inventory  unsold, 
and  the  reasons  of  the  same  being  unsold,  and  their  appraised 
value ;  and  also  a  statement  of  all  property  mentioned  therein, 
lost  by  accident,  without  any  wilful  default  or  negligence,  the 
cause  of  its  loss,  and  appraised  value.  No  other  assets  than 
those  in  said  inventory,  or  herein  set  forth,  have  come  to  my 
possession  or  knowledge,  and  all  the  increase  or  decrease  in  the 
value  of  any  assets  of  said  estate  is  allowed  or  charged  in  said 
schedules  "A"  and  "B." 

Schedule  "  D,"  hereto  annexed,  contains  a  statement  of  all 
moneys  paid  by  me  for  all  necessary  expenses  for  said  estate, 
together  with  the  reasons  and  object  of  such  expenditure. 

On  or  about  the  day  of  ,  18       ,  I  caused  a 

notice  for  creditors  to  present  their  claims  against  the  said  0. 
D.,  to  me,  within  the  period  fixed  by  law,  and  at  a  place  therein 
appointed,  to  be  published  in  the  newspapers,  according  to  law, 
for  ,  pursuant  to  an  order  of  the  Hon.  ,  one  of 

the  judges  of  Court  of  Common  Pleas  of  the  city  and  county 
of  New  York,  to  which  order,  notice  and  due  proof  of  publi- 
cation herewith  filed,  I  refer  as  part  of  the  account. 

Schedule  "  E,"  hereto  annexed,  contains  a  statement  of  all  the 
claims  of  creditors  presented  to  me  in  pursuance  of  said  notice, 
together  with  the  names  of  the  claimants,  the  general  nature  of 
the  claim  with  the  amount  and  the  date  thereof,  and  also  a  state- 
ment of  all  moneys  paid  by  me  on  account  of  said  claims,  with 
the  jiames  and  the  time  of  such  payment. 

Schedule  "  F,"  hereto  annexed,  contains  a  statement  of  all 
other  facts  affecting  my  administration  of  said  insolvent's  estate, 
my  rights  and  those  of  others  interested  therein. 
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I  charge  myself : 

Amount  as  per  inventory $ 

Increase  as  shown  by  Schedule  "  A  " $ 

Property  not  included  in  inventory  as  per  Schedule 
x> ^ 

I  credit  myself : 

Amount  of  losses  as  per  Schedule  "  C  " $ 

Amount  of  debts  not  collected  "     "  C  " $ 

Amount  of  schedule  "    "D" $ 

Amount  of  schedule  "     "  E  " $ 

Leaving  a  balance  of $ 

To  be  distributed  according  to  the  provisions  of  said  assignment, 
subject  to  the  deductions  of  the  amount  of  my  commissions  and 
the  expenses  of  the  accounting. 

The  said  several  schedules,  which  are  signed  by  me,  are  part 
of  this  account. 


Dated,  ISTew  York,  ,  18 


\_Signed.'] 
A  ssignee. 


No.  68. 

ASSIGNEE'S  OATH. 

City  ahd  County  of  New  Yoek,  ss.  : 

I,  A.  B.,  being  duly  sworn,  says  that  the  charges  made  in 
the  foregoing  account  of  proceedings  and  schedules  annexed, 
for  moneys  paid  by  me  to  creditors,  and  for  necessary  ex- 
penses, are  coiTect ;  that  I  have  been  charged  therein  all 
the  interest  for  moneys  received  by  me  and  embraced  in 
said  account,  for  which  I  am  legally  accountable ;  that  the 
moneys  stated  in  said  account  as  collected,  were  all  that 
were  collectable,  according  to  the  best  of  my  knowledge,  infor- 
mation and  belief,  on  the  debts  stated  in  such  account  at  the 
time  of  this  settlement  thereof  ;  that  the  allowances  in  said  ac- 
count for  the  decrease  in  the  value  of  any  assets,  and  the 
charges  therein,  for  the  increase  in  such  value,  are  correctly 
made,  and  that  I  do  not  know  of  any  error  in  said  account,  or 
anything  omitted  therefrom,  which  may  in  anywise  prejudice 
the  rights  of  any  party  interested  in  said  estate.  And  depon- 
ent-further says,  that  the  sums  under  twenty  dollars,  charged 
in  the  said  account,  for  which  no  vouchers  or  other  evidences  of 
payment  are  produced,  or  for  which  he  may  not  be  able  to  pro- 
duce vouchers  or  other  evidences  of  payment,  have  actually  been 
paid  and  disbursed  by  him  as  charged. 

Sworn  to  this  day  of  ) 

,  18    ,  before  me,    J 
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No.  69.  ^ 

ORDER  OF  REFERENCE. 

(See  §§  370,  393.) 

At  a  Special  Term  of  the  Court  of  Coia- 
mon  Pleas  for  the  city  and  county  of 
New  York,  held  at  the  County  Court 
House,  New  York  City,  on  the 
day  of  ,  18     . 

Present, 

Hon. 
[Title,  as  in  Form  No.  63.] 

A  petition  having  been  duly  made  and  filed  herein,  by 
,  praying  that  an  order  be  granted  for  a  citation  to  be  is- 
sued to  all  persons  interested  in  the  estate  assigned  by  C.  D.  to 
A.  JB.,  for  the  benefit  of  creditors,  dated  the         day  of  , 

18  ,  and  the  said  order  having  been  made  and  entered,  and 
the  said  citation  having  been  duly  issued  thereon :  Now,  on 
reading  and  filing  the  said  citation  and  proof  of  due  service 
thereof  on  [the  assignor,  assignees,  and  their  sureties,  and  on 
all  creditors  whose  claims  have  been  duly  presented  after  pub- 
lication of  notice.  See  §  388]  ;  and  the  said  A.  B.  [the  as- 
signee] appearing  herein  by  ,  his  attorneys,  and  having 
presented  his  accounts  of  his  proceedings  as  assignee  of  the  es- 
tate of  C.  D.,  and  [here  insert  all  the  appearances]  and  objec- 
tions to  said  accounts  having  been  presented  by  , 
It  is  ordered,  that  it  be  referred  to  X.  Y.,  counsellor  at  law,  to 
take  and  state  the  accounts  af  the  said  A.  B.,  of  his  proceedings 
as  assignee  of  the  said  assigned  estate,  with  authority  to  the  said 
X.  Y.  to  examine  the  parties  and  witnesses  on  oath  in  relation 
to  the  said  assignment  and  accounting,  and  all  matters  connected 
therewith,  and  to  compel  their  attendance  for  that  purpose,  and 
their  answers  to  questions,  and  the  production  oi  books  and 
papers.  And  it  is  further  ordered,  that  the  said  referee  take 
proofs  and  report  as  to  what  persons  are  entitled  to  share  in  the 
distribution  of  said  assigned  estate,  and  in  what  priority  and 
proportion.  And  it  is  further  ordered  that  any  party  to  this 
proceeding,  and  any  creditor,  may  object  to  any  claim  presented 
before  said  referee,  and  that  the  said  referee  shall  thereupon 
take  the  proofs  and  report  as  to  the  validity  of  such  contested 
claims.  And  it  is  further  ordered  that  the  said  reference  pro- 
ceed at  ,  and  that  days  notice  of  the  time  and 
place  of  the  first  hearing  be  given  to  all  creditors  who  have  pre- 
sented their  claims  to  said  assignee,  or  who  have  appeared  upon 
the  return  of  said  citation. 
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No.  70. 

REFEREE'S  REPORT  ON  ACCOUNTING. 

(See  §§  380,  393.) 
[Title.] 

To  the  Court  of  Common  Pleas  for  the  City  and  County  of 
Bew  Torh. 

In  pursuance  of  an  order  of  reference  made  in  the  above 
entitled  proceeding,  on  the  day  of  >  18     j  hy  which 

it  was  referred  to  me  to  take  and  state  the  accounts  of  A.  B.,  as 
assignee  of  the  estate  assigned  by  C.  D.  for  the  benefit  of  cred- 
itors, and  [continue  as  in  the  order  of  reference]. 

I  do  respectfully  report : 

That  a  notice  to  proceed  before  me  on  said  reference  was 
duly  served  on  the  attorneys  for  the  and  for 

the  day  of  >  18    ,  at  o'clock,  at  my  office, 

No.  street,  New  York  city. 

[Said  notice  and  admission  of  the  same,  indorsed  thereon,  is 
bereto  annexed,  marked  Exhibit  A.] 

I  was  attended  at  said  time  and  place  by  ,  Esq., 

counsel  for  ,  assignee ;  ,  Esq.,  counsel  for  ; 

,  attorneys  for  ;  that  said  reference  was  there- 

upon proceeded  with,  and  adjourned  from  time  to  time,  to  the 
day  of  ,  18     . 

That  upon  such  examination  I  took  the  proofs  offered  by 
the  several  parties,  which  are  hereto  annexed. 

I  further  report,  that  in  pursuance  of  an  order  of  Hon.         , 
,  dated  ,  18       (a  copy  of  which  is  hereto  an- 

nexed. Marked  Exhibit  B.),  a  notice  requiring  all  persons  hav- 
ing claims  against  ,  to  present  the  same  to  , 
the  said  assignee,  was  duly  published  as  required  by  said  order. 

(Said  notice,  and  proofs  of  publication  of  same,  are  hereto 
annexed,  marked  Exhibits  0  and  D.) 

I  further  report  that  the  following  claims  against  said 
,  were  presented  to  said  assignee. 

Claim  of  ,  for  $  ,  which  is  hereto  annexed, 

marked  Exhibit  F. 

Claim  of  ,  for  $  ,  which  is  hereto  annexed, 

marked  Exhibit  G. 

Claim  of  ,  for  $  ,  which  is  hereto  annexed, 

marked  Exhibit  H,  &c. 

The  interest  on  each  of  these  claims  has  been  allowed  to  the 
day  of  ,  18     ,  and  the  amount  of  the  claims,  in- 

cluding such  interest,  is  hereafter  given. 

And  I  further  report  that  I  have  taken  the  proofs  presented 
by  said  several  claimants  in  support  of  their  claims,  which  are 
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annexed  to  this,  my  report.  That  objections  were  presented 
by  and  to  the  claim  of  ,  hereinbefore 

referred  to,  and  marked  Exhibit  ,  and  that  the  said  parties 
presented  to  me  their  proofs  and  allegations  in  support  of  said 
claim,  and  their  objections  thereto,  which  are  hereto  annexed, 
and  that,  in  my  opinion,  said  claim  should  be  allowed  [or,  di:.al- 
lowed,  or,  should  be  allowed  at  dollars]. 

I  further  report  that  the  claims  against  the  said  estate,  which, 
in  my  opinion,  should  be  allowed,  with  respective  amounts 
thereof,  are  as  follows  : 

[Here  insert  claims  allowed,  and]  that  the  claims  presented 
against  said  estate,  which,  in  my  opinion,  should  not  be  allowed, 
are  as  follows  : 

[Here  insert  claims  disallowed.] 

I  further  report  that  the  said  assignee  appeared  before  me 
upon  said  accounting,  and  the  said  assignee  thereupon  produced 
and  submitted  to  me  the  account  of  his  proceedings  as  such 
assignee,  and  I  thereupon  entered  upon  the  examination  thereof. 
Said  accounts  will  be  found  accompanying  this,  my  report.  I 
proceeded  to  the  examination  of  his  accounts,  checking  the 
items  and  examining  the  vouchers.  I  have  marked  such  vouch- 
ers as  have  been  produced  by  the  assignee,  as  Exhibits  to  , 
inclusive,  and  said  vouchers  will  be  found  acpompanying  this 
my  report. 

The  said  assignee  has  received  from  collections  and  sales  of 
the  assigned  property,  the  sum  of  dollars,  and  has  paid 

out  and  expended  for  the  purposes  of  said  trust,  the  sum  of 
$  ,  and  there  is  a  balance  in  the  hands  of  said  assignee  of 

the  sum  of  dollars. 

I  am  of  the  opinion  that  the  assignee  has  discreetly  and 
creditably  discharged  his  trust,  and  I  find,  after  a  careful  exam- 
ination, that  his  accounts  are  correct,  and  so  report. 

I  think  that  the  assignee  is  entitled  to  the  amount  of  $ 
for  his  compensation  as  such  assignee. 

I  further  report  that  after  the  payment  of  the  said  compen- 
sation to  said  assignee,  and  said  allowances  and  expenses  of  this 
proceeding,  the  balance  should  be  distributed  between  the  fol- 
lowing named  creditors,  according  to  the  following  priorities 
and  in  the  proportions  named. 

[Here  insert  priorities  and  order  of  payment.] 

AH  of  which  is  respectfully  reported. 
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No.  71. 

FINAL  DECREE. 

(See  §  882.) 

At  a  special  term,  &c. 

Title. 

A  citation  having  been  duly  issued  herein  to  all  persons  in- 
terested in  the  estate  assigned  by  C.  D.  to  A.  B.  for  the  benetit 
of  creditors,  dated  the  day  of  ,  187    ,  to  attend  the 

settlement  of  the  accounts  of  the  said  A.  B.,  as  assignee  of  said 
estate,  which  said  citation  was  dated  on  the  day  of  , 

1 87     ;  and  was  made  retnrnable  on  the  day  of  , 

187  ;  and  due  proof  of  the  dufe  service  of  said  citation  upon 
,  [here  recite  the  services  and  appearances],  and  the  said 
A.  B.  having  appeai'ed  and  presented  his  report  upon  said  return 
day.  [and  objections  having  been  presented  to  said  report  by 
E.  F.  and  G.  H.]  ;  and  it  having  been  refei-red  to  ,  Esq., 

counsellor  at  law,  to  take  and  state  said  account  [reciting  the 
provisions  of  the  order  of  reference],  and  the  said  referee  hav- 
ing made  and  tiled  his  report  herein  on  the  day  of  , 
187  ;  and  due  notice  of  the  filing  of  said  report  having  been 
given  to  ,  and  exceptions  to  said  rejiort  having  been  filed 
by  ;  Now,  upon  I'eiuliug  said  report,  and  the  testimony, 
exhibits,  and  vouchers  thereto  aiuiexed,  and  the  objections  to 
said  report  filed  by  the  said  ,  and  after  hearing  , 
of  counsel,  in  behalf  of  ,  and  [recite  appearances],  and 
due  consideration  having  been  had, 

It  is  ordered,  adjudged,  and  decreed  : 

Fird.  That  the  report  of  said  i-eferee,  filed  on  the  snid 
day  of  ,  187    ,  be,  and  the  same  is  hereby  in  all 

respects  confirmed. 

fSlc'cond.  That  out  of  the  funds  in  the  hands  of  the  said 
A.  B.,  as  assignee  of  the  said  estate  of  C.  D.,  the  said  assignee 
pay  to  ,  the  attorney  for  said  assignee,  the  suni  of 

dollai's,  for  his  costs  and  allowance  in  this  proceeding ;  and  the 
further  sum  of  dollars  to  ,  refei-ee  aforesaid,  for  his 

fees  as  such  referee ;  and  out  of  the  rest  and  residue  of  said 
funds  remaining  in  the  hands  of  said  assignee,  after  deducting 
the  costs  and  expenses  aforesaid,  said  assignee  is  directed  to 
make  payment  between  the  following  named  creditors,  whose 
several  claims  are  settled  and  adjusted  at  the  sums  set  opposite 
their  names  respectively,  according  to  the  [following  orcler  of 
priority,  amounts  set  opposite  their  names  respectively  in  pro- 
portion to  said  amounts  jOTO  rata]. 

[llere  insert  names  of  creditors  and  amounts  due  them. J 

Third.  That  the  said  assignee  dt)  take  good  and  sufficient 
vouchers  for  each  and  e\'ei'y  payment  so  made ;  and  if,  after 
reasonable  diligence,  any  of  the  persons  so  entitled  to  share  in 
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said  distribution  cannot  be  found,  or  shall  decline  or  neglect  to 
accept  their  said  share,  then  the  share  so  belonging  to  such 
person  shall  be  deposited  in  the  Trust  Company,  to  the 

credit  of  such  persons*. 

_  It  is  further  ordered,  adjudged,  and  decreed,  that  upon  com- 
pliance with  the  foregoing  provisions,  the  said  assignee  shall, 
upon  presenting  due  proof  of  the  same  to  one  of  the  judges  of 
this  court,  be  entitled  to  an  order  relieving  him  of  his  liability 
as  such  assignee,  and  releasing  the  sureties  upon  the  bond  filed 
by  the  said  A.  B.,  as  assignee  of  said  estate  from  all  liability 
upon  matters  included  in  the  aforesaid  accounting,  to  all  cred- 
itors who  have  appeared,  and^to  such  creditors  as  have  not  ap- 
peared after  due  citation,  and  to  such  creditors  as  have  not  pre- 
sented their  claims  after  due  advertisement ;  and  that  the  said 
application  may  be  made  without  further  notice. 

No.  72. 

COMPOSITION   DEED. 

Whereas  A.  B.  of  ,  does  justly  owe  and  is  indebted 

unto  us,  his  several  creditors,  in  divers  sums  of  money,  but  by 
reason  of  many  losses,  disappointments  and  other  damages  hap- 
pened unto  the  said  A.  B.,  he  has  become  unable  to  pay  and 
satisfy  us  our  full  debts  and  just  claims  and  demands,  and  there- 
fore we,  the  said  creditors,  have  resolved  and  agreed  to  undergo 
a  certain  loss  and  to  accept  of  twenty-five  cents  for  every  dollar 
owing  by  the  said  A.  B.  to  us  the  several  and  respective  cred- 
itors aforesaid,  to  be  paid  in  full  satisfaction  and  discharge  of 
our  several  and  respective  debts.  Now,  know  all  men  by  these 
presents,  that  we,  the  several  creditors  of  the  said  A.  B.,  do  for 
ourselves  severally  and  respectively,  and  for  our  several  and 
respective  heirs,  executors  and  administrators,  covenant,  promise, 
compound  and  agree  to  and  with  the  said  A.  B.  and  between 
ourselves,  that  we  will  accept,  receive  and  take  of  and  from  the 
said  A.  B.,  for  each  and  every  dollar  that  the  said  A.  B.  does 
owe  and  is  indebted  unto  us,  the  said  several  and  respective 
creditors,  the  sum  of  twenty-five  cents,  to  be  paid  in  the  man- 
ner following,  that  is  to  say  :  [in  instalments  to  be  secured  by 
notes  of  debtor  indorsed  by  third  person,  or  as  the  case  maybe, 
and  to  be  delivered  by  a  day  certain]. 

And  we,  the  said  creditors,  do  further  covenant  and  agree, 
that  neither  we,  the  said  several  and  respective  creditors,  nor 
either  of  us,  shall  or  wiU,  at  any  time  or  times  hereafter  [except 
upon  default  in  the  delivery  or  payment  of  said  notes  so  in- 
dorsed as  aforesaid,  or  either  or  any  of  them],  sue,  arrest,  mo- 
lest or  trouble  the  said  A.  B.,  or  his  goods  and  chattels,  for  any 
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debt  or  other  thing  [now  due  or  owing  to  us  or  any  of  us],  or 
[for  any  liability  now  existing  against  the  said  A.  B.,  in  favor 
of  us  or  either  of  us],  provided,  however,  that  should  default 
be  made  by  the  said  A.  B.,  in  the  delivery  of  the  said  notes  in- 
dorsed as  aforesaid,  and  within  the  time  aforesaid  \or,  upon 
default  in  the  payment  of  said  notes,  or  any  or  either  of  them], 
these  presents  shall  be  void  and  of  no  effect,  [provided  always, 
and  it  is  hereby  agreed  and  declared,  that  these  presents  shall 
not  in  anywise  prejudice  or  affect  the  rights  or  remedies  of  any 
creditor  against  any  surety  or  sureties,  or  any  person  or  persons 
other  than  the  debtor,  his  heirs,  executors  or  administrators, 
nor  any  security  which  any  creditor  may  have  or  claim  for 
his  debt  or  debts],  [and  it  is  further  expressly  understood 
and  agreed  that  unless  the  said  composition  shall  be  accepted 
by  all  the  creditors  of  the  said  A.  B.,  on  or  before  the  ex- 
piration of  days  from  the  date  of  these  presents,  these 
presents  shall  be  void  and  of  no  effect]. 

And  all  and  every  of  the  grants,  covenants,  agreements 
and  conditions  herein  contained,  shall  extend  to  and  bind  our 
several  executors,  administrators  and  assigns,  as  well  as  our- 
selves. 

In  witness  whereof  we,  the  said  several  creditors  of  said  A. 
B.,  have  hereunto  set  our  hands  and  seals  this  day 

of     •  ,  18        . 

[Other  forms  of  Composition  deeds  and  letters  of  license, 
may  be  found  in  Abbott's  Clerks  and  Conveyancer's  Assistant, 
pp.  304,  et  SiSg'.] 
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ACCEPTANCE  of  assignment  by  assignee,  138. 

when  to  be  signified,  138. 

how  to  be  signified,  130,  138. 

by  one  of  several  assignees,  129. 

effect  of,  142. 

presumed,  108. 

when  assignee  renounces,  after  acceptance,  328. 
ACCOUNT,  bill  in  equity  for  an  accounting,  344. 

assignee's,  form  of,  352. 

verification  of,  354. 

examination  of,  354. 
ACCOUNTS,  assignee  must  keep,  382. 
ACCOUNTING  by  assignee,  344. 

jurisdiction  of,  344. 

proceedings  by  different  creditors  for,  345. 

action  for,  parties  to,  346. 
complaint  in,  347. 
defenses  to,  347. 

order  of  reference  on,  349. 

notice  of  hearing,  349. 

notice  to  creditors  to  present  claims,  350. 

proceedings  before  referee  on,  351. 

referee's  report  on,  358. 

final  hearing  and  decree  on,  359. 

proceedings  for,  under  the  general  assignment  act,  360. 

petition  for,  362. 
who  may,  363. 
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ACCOUNTmG— continued. 

when  ordered,  363. 

citation  for  accounting,  364. 
who  may  be  served,  364. 
mode  of  service,  364. 

powers  of  county  court  on,  366. 

proceeding  on  return  of  citation  for,  367. 

reference  on,  369. 

proceeding  before  referee  on,  351,  369. 

compelling  accounting,  370. 

by  trustees  of  insolvent  debtors,  370. 

discharge  of  assignee  and  sureties  on,  383. 
ACKNOWLEDGMENT  of  execution  of  assignment,  139. 
ACTIONS,  by  assignee,  289. 

parties  to,  290. 

defense  in,  293. 

by  creditors,  to  set  aside  assignment,  224. 

who  may  not  bring,  220. 

proceedings  on,  224. 

complaint  in,  227. 

injunction  and  receiver  in,  228. 

relief  granted  in,  228. 

protection  of  assignee,  229. 

costs  in,  230,  299. 

against  assignee,  for  property  fraudulently  attained  by  as- 
signor, 283. 

by  assignee,  289. 

by  assignee,  to  recover  property  fraudulently  transferred  by 
assignor,  147,  284. 

evidence  in,  294. 

set  off  in,  295. 

against  assignee  to  compel  accounting,  346. 
See  Accounting. 
AGENT,  provisions  for  employment  of  assignor, 

employment  of  assignor  by  assignee  as,  285. 
AGENTS,  power  of  assignee  to  appoint  and  dismiss,  195. 

powers  of  assignee  to  appoint,  284. 

employment  of  assignor  as,  285. 

allowance  of  expenses  for,  356. 
ALLOWANCE  of  compensation  to  assignee,  357. 

of  expenses  to  assignee,  356. 
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AMENDMENTS  to  assignment,  232. 

by  action,  235. 

of  proceedings  under  the  two-third  act,  72. 
AMOUNT  of  property  assigned,  143. 
APPEAL,  none  in  proceedings  under  the  '•  two-third  act,"  73. 

in  proceeding  from  exoneration  from  arrest,  73. 

in  proceeding  under  the  "  fourteen-day  act,"  73. 
the  general  assignment  act,  251. 
ARREST,  proceedings  to  obtain  exoneration  from,  84. 

See  Exoneration  of  Insolvent  prom  Arrest. 
ASSAILING  an  assignment  as  fraudulent  and  void,  220. 

who  may  assail,  224. 
ASSENT  of  creditors  to  assignment,  lOS,  115. 

presumption  of,  108. 

the  English  rule,  115. 

in  assignment  directly  to  creditors,  108. 
ASSIGNEE,  qualifications  of,  128. 

who  may  be,  127. 

creditor  may  be,  128. 

relative  may  be,  128. 

of  insolvent  corporations,  117,  127. 

in  bankruptcy,  avoiding  assignment  by,  217. 

protection  of  voluntary  assignee  in  bankruptcy,  218. 

allowance  of  expenses  to  voluntary  assignee,  219. 

acceptance  by,  in  assignment,  138. 

execution  of  assignment  by,  130. 

power  to  mortgage  and  lease,  197. 

power  to  pay  taxes,  insurance,  and  rent,  194. 

power  to  employ  agents,  195,  284. 

to  compound  and  compromise  debts,  193,  298. 

to  defend  suits  against  assignor,  197. 

powers  and  duties  of,  266,  277. 

when  to  file  inventory  and  schedule,  256, 260. 

provisional  .bond  by,  263. 

failure  to  file  bond,  262. 

authority  before  giving  bond,  262. 

sureties  on  bond  of,  264. 

rights  of,  270. 

duties  of,  272. 

breach  of  trust  by,  317. 

liability  of,  for  services,  319. 


480  GEMEEAL  INDEX. 

ASSIGNEE— conifMiMerf. 

for  rent,  319. 

when  chargeable  with  interest,  322. 

suits  against,  by  creditors,  323. 

remedy  against,  323. 

survivorship  of,  326. 

renunciation  by,  328. 

removal  under  assignment  act,  331,332. 

termination  of  trust,  404. 

of  insolvent  debtors  under  Revised  Statutes. 
See  Trustees  of  Insolvent  Debtors. 

how  he  takes,  271. 

not  a  hona  fide  purchaser,  271. 

notice  of  assignment,  248, 281, 340. 

taking  possession  by,  278. 

inventory  and  appraisement  of  property,  278. 

bond  by,  261. 

custody  of  property  by,  280,  281. 

continuing  assignor's  business,  183,208,  308. 

liability  of,  315. 

when  protected,  218, 229. 

how  dealt  with  by  court,  316. 

application  of,  to  court  for  instructions,  274. 

collections  of  debts  and  recovery  of  property  by,  289. 

actions  by,  289,  290. 

sale  by,  306. 

cannot  purchase  at  sale,  311. 

distribution  by,  among  creditors,  372. 

final  accounting  by,  341. 

must  keep  accounts,  282. 

death  of,  326. 

removal  of,  327. 

resignation  of,  327,  328. 

misconduct  of,  329. 

insolvency  of,  129,331. 

incapacity  of,  331. 

discharge  of,  382,  383. 
ASSIGNMENT,  under  the  two-third  act,  46. 

to  whom  made,  47. 

effect  of,  47. 

what  passes  under,  28. 
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ASSIGNMENT— continued. 

in  proceeding  to  compel,  by  insolvent,  82. 

effect  of,  82. 
on  proceedings  for  exoneration  from  arrest,  87, 
under  the  "fourteen  day  act,"  100. 
general,  defined,  11 ,  106. 
distinguished  from  mortgages,  106. 
directly  to  creditors,  108. 
right  to  make,  109. 
effect  of,  110. 
act  of  1860,111. 

amendments  to,  112. 
act  of  1877,  113. 
parties  to,  114. 
by  whom  made,  114. 
by  corporations,  116. 
by  banking  associations,  118. 
by  moneyed  corporations,  119. 
by  partners  of  partnership  property,  120,  163-169. 
of  individual  interest,  123. 
by  partners,  after  dissolution,  124,  169. 
by  surviving  partners,  124. 
by  limited  partnership,  125. 
to  whom  made,  127. 
mode  of  executing,  130. 
form  of,  131. 
contents  of,  132. 
consideration  of,  133. 
declaration  of  trusts  in,  135. 
acknowledgment  of,  139. 
recording  of,  141. 
when  it  takes  effect,  142. 
of  a  part  of  debtor's  property,  143. 
for  the  benefit  of  part  of  the  creditors,  145. 
what  passes  under,  146-154. 
preferences  in,  155. 
fraud  on  the  face  of,  170. 

from  extrinsic  circumstances,  199. 
proceedings  to  avoid,  220. 
amendment,  reformation  and  revocation  of,  232. 
foreign  and  domestic,  236, 
31 
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ABm.GNMENT— continued. 

bankrupt,  237. 

notice  of,  340. 
ASSIGNOR,  reservation  of  benefit  to,  182. 

trusts  for,  180. 

resulting  trusts  for,  184. 

continuance  of  business  by,  183,  308. 

execution  of  assignment  by,  130. 

fraudulent  intent  of,  199-209. 

declarations  of,  when  evidence,  294. 

acting  as  agent,  279,  285. 
ATTACHMENT  of  property  fraudulently  conveyed  by  assignment, 
222. 

assignor  may  move  to  vacate,  208. 
ATTORNEY,  execution  of  assignment  and  acknowledgment  by,  140. 

conveyance  by,  314. 
AVOIDANCE  of  assignments,  proceedings  on,  220. 

extent  of,  228,  229. 
AVOIDING  assignment  by  assignee  in  bankruptcy,  216. , 

BADGES  of  fraud,  176. 

BAIL  may  be  secured  by  assignment,  159,  186. 

exoneration  of,  on  discharge  of  insolvent,  54. 
BANKRUPTCY,  distinguished  from  insolvency,  3. 

the  right  of  State  to  legislate  on  the  subject  of,  8^ 

assignments  voidable  in,  216. 

protection  of  voluntary  assignee  in,  218.  ^ 

BILL  in  equity  for  accounting,  346,  347. 

to  set  aside  assignment,  224. 

parties  to,  226. 

form  of,  227. 
>    relief  on,  228. 
BONA  FIDE  purchaser,  assignee  not,  271. 

purchaser  from  assignee,  230. 
BOND,  by  assignee,  261. 

not  essential  to  validity  of  assignment,  261, 

failure  to  file,  262. 

authority  of  assignee  before  giving,  262. 

form  and  amount  of,  262. 

provisional,  263. 

constitution  of,  265. 
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BOND — continued. 

additional,  may  be  required,  265. 

by  substituted  assignee,  332. 

sureties  on,  liability  of,  264. 
BOOKS  of  account,  delivery  of  to  assignee,  278. 

production  of,  how  compelled,  285. 
BUSINESS  of  assignor,  continuance  of  by  assignee,  308. 

stipulation  for,  183. 

CANCELLATION  of  assignments,  234. 

CERTIORAKI  review  of  proceedings  under  the  "  two-third  act"  by,  73. 

CHOSES  in  action  assignable,  146. 

CLAIMS  for  damages  for  torts,  when  assignable,  146. 

of  creditors,  how  ascertained,  339. 
notice  to  present,  340. 

effect  of  failing  to  present,  342. 

trial  of  disputed,  342. 

reference  as  to  disputed,  by  trustees  of  insolvent  debtors, 
300. 
CLERKS,  powers  of  assignee  to  appoint,  285. 
CLOSE  of  trust  by  assignee,  381. 
CO-ASSIGNEES  must  all  act,  129,  275,  276. 

survivorship  of,  276. 

liability  of,  324. 
COLLECTION  of  debts  by  assignee,  289. 

duty  as  to,  290. 
COMITY,  rule  of,  236. 
COMMISSIONS  of  assignee  under  general  assignment,  357. 

of  trustee  of  insolvent  debtor,  384. 
COMMON  PLEAS,  Court  of,  jurisdiction  under  general  assignment 

act,  252. 
COMPELLING  ASSIGNMENTS  by  debtors  imprisoned  on  execu- 
tion in  civil  causes,  75. 

w  hat  creditors  may  petition  for,  76. 

petition  for,  contents  of,  77. 

order  for  creditors  to  appear,  77. 

notice  of  order,  77. 

service  of  copy  of  order  on  debtor,  77. 

hearing  on,  77. 

examination  of  debtor,  78,  80. 
order  for,  78. 
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proceedings  when  debtor  refuses  to  submit  to,  78. 
other  proofs  to  be  taken,  79. 
order  for  debtor  to  deliver  account  and  inventory,  79. 
petition,  when  to  be  dismissed,  79. 

delivery  of  account  and  inventory,  80. 

affidavit  of  debtor,  80. 

assignment  by  debtor,  80. 

jury,  demand  of  and  proceedings  on,  80. 

assignment  by  officer,  82. 
effect  of,  82. 

discharge,  when  granted,  8L 

barred  by  preference,  83. 
effect  of,  81. 

when  debtor  precluded  from  obtaining,  82. 

proceedings  where  both  debtor  and  creditors  petitioned,  82. 

what  property  vests  in  assignee,  83. 
CX3MP0SITI0N  deeds,  389. 

consideration  of,  391. 

how  effected,  392. 

power  of  partner  to  sign,  394. 

executed  by  portion  of  the  creditors,  394. 

agreement  to  join  in,  396. 

fraudulent  representation  in,  399. 

what  debts  are  included  in,  400. 

reservations  against  sureties  in,  401. 

must  be  strictly  performed,  402. 

secret  stipulation  in,  404. 

securities  for  undue  advantage  to  one  creditor  void,  407. 

new  promise  after,  409. 
COMPOUNDING  with  creditor,  power  of  to  assignee,  193. 

debts  due  the  estate,  194,  298. 
CONDITIONS  of  preferences,  160,  177,  179. 
CONSIDEEATIONS  of  assignments,  171. 
CONSTRUCTIVE  fraud,  172. 
CONTINGENT  interest,  assignable,  147. 
CONTINUANCE  of  assignor,  business  by  assignee,  183,  308. 

stipulations  for,  183. 
CONVEYANCE  by  assignee,  315. 
CONVEYANCES  fraudulent,  statutes  of,  170. 
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CORPORATIONS  may  make  an  assignment,  116. 

limitations  on  right  to  assign,  117. 

preferences  by,  119. 

moneyed,  preferences  by,  119. 

banking  association,  118.. 

assignment  does  not  dissolve,  116. 
COSTS  against  assignee  when  assignment  is  set  aside,  230. 

in  actions  by  or  against,  299. 

securities  for,  by  assignee,  300. 
COURSE  of  distribution  among  creditors,  372. 
COUNTY    COURT,  jurisdiction  of,  under  general  assignment  act, 
250. 

in  case  of  disability  of  county  judge,  251. 

concurrent  jurisdiction  in  equity,  252. 
CREDIT,  power  of  assignee  to  sell  on,  189. 

sales  on,  by  assignee,  308. 

implied  power  to  assignee  to  sell  on,  190. 
CREDITORS,  when  parties  to  assignment,  115. 

assent  of,  to  assignment,  108,  115,  220. 

releases  by,  176. 

actions  by,  against  assignee  in  avoidance  of  assignment,  221. 

treating  the  assignment  as  a  nullity,  220. 

who  may  assail  assignment,  220. 

assailing  the  assignment  as  fraudulent  or  void,  220. 
CREDITOR'S  BILL,  to  set  aside  assignment,  225. 

who  may  bring,  226. 

who  may  not  bring,  220,  222. 

parties  to,  226. 

complaint  in,  227. 

injunction  and  receiver  in,  228. 

relief  granted  in,  228. 

protection  of  assignee,  229. 

costs  against  assignee,  230. 
CUSTODY  of  property  by  assignee,- 278,  280. 

of  trust  fund,  281. 

DAMAGES,  right  of  action  for,  assignable.  146. 
DEATH  of  assignee,  proceedings  in  case  of,  326. 
DEBTOR,  right  to  assign,  109. 
DEBTS,  designation  of,  to  be  paid  in  assignment,  137. 

proofof,  339,  372. 

collection  of,  by  assignee,  289,  290. 
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DECLAEATION  of  trust  in  assignment,  135. 

of  assignor,  when  evidence  against  assignee,  294. 
DECREE  in  bill  to  set  aside  assignment,  229. 

on  final  accounting,  359. 
DEFENSE  of  suits,  provision  for,  197. 
DEFENSES,  in  actions  by  assignee,  293. 

against  assignee  for  accounting,  347. 
DEFINITION  of  voluntary  assignment.  106. 

of  insolvency,  1, 
DELAY  of  creditors,  186,  199. 
DELIVERY  of  assignment  to  assignee,  142. 
what  amounts  to,  142. 

of  possession  of  property  assigned,  21 1 . 

of  lands,  214. 

of  debts,  281. 

constructive,  215. 

retention  of  possession,  204,  208,  279. 
DESCRIPTION  of  property  in  assignment,  183. 

of  amount  assigned,  143. 

of  debts  to  be  paid,  137. 
DEVISEES,  interest  of,  passes  by  assignment,  152. 
DIRECT  assignments  to  creditors,  117. 
DIRECTIONS  to  assignee  must  be  followed,  174. 
DISABILITY  of  assignee  to  purchase  at  sale  by  him,  211. 

how  removed,  313. 
DISCHARGE  of  insolvent  under  "  two-third  act,"  46. 

when  granted,  48. 

form  of,  50. 

when  it  takes  effect,  51. 

what  debts  covered  by,  52. 

sureties,  54. 

of  bail,  54. 

of  joint  debtors,  55. 

of  judgments,  55. 

of  liability  of  indorser  or  maker  of  note,  57. 

of  debts  due  United  States,  58. 

of  debts  due  State  of  New  York,  58. 

how  pleaded,  58. 

when  it  must  be  pleaded,  59. 

manner  of  pleading,  60. 

how  available  aler  judgment,  61. 
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impeaching,  in  action,  61. 
on  motion,  62. 

debts  due  non-resident,  62. 

exonerates  from  arrest,  66. 

plaintiff  may  discontinue  with  costs  after,  69, 

new  promise  after,  70. 

when  void,  70. 

in  proceedings  to  compel  assignment,  81. 
effect  of,  81. 

in  proceedings  for  exoneration  from  arrest,  88. 

debts  not  discharged,  89. 
when  void,  90. 

under  "  fourteen  day  act,"  100. 

of  assignee  on  final  accounting,  266,  383. 

on  proof  of  composition,  382. 

on  removal  of  assignee,  332. 

of  sureties  of  assignee,  332,  382,  383. 
DISPUTED  CLAIMS,  trial  of,  342. 
DISTRIBUTION  by  assignee  among  creditors,  372. 

how  made,  373. 

what  creditors  are  entitled,  339,  373. 

dividends  on,  373. 

to  secured  creditors,  373. 

priority  of  United  States  on,  375. 

interest  on  claims,  how  computed,  379. 

payment,  how  made,  379. 

enforcement  of  decree  for,  379. 
DIVIDENDS  to  creditors,  373. 

notice  of,  373. 

action  for,  323. 

interest  on,  379. 

payment  of,  does  not  tait e  debt  out  of  statute  of  limitations, 
378. 
DOMICILE  of  parties  affected  by  assignments.  249. 
DUTIES  of  assignee,  266,  272. 

in  regard  to  sale,  306. 

care  and  custody  of  assigned  property,  278. 

to  keep  accounts,  282. 
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EFFECT,  when  assignment  takes,  142. 
EMPLOYMENT  of  debtor  by  assignee,  285. 
EQUITIES,  assignee  takes  subject  to,  270,  293. 
EVIDENCE  of  delivery  of  assignment,  143. 

declaration  of  assignor,  when  evidence,  294. 
EXAMINATION  of  debtor  and  other  witnesses  under  the  general 
assignment  act,  285. 

of  insolvent  debtor  under  the  provisions  of  the   Revised 
Statutes,  286. 
EXCEPTION  of  property  out  of  assignment,  143,  153. 
EXCLUSIVE  possession  of  property  delivered  to  assignee,  214,  279. 
EXECUTION  of  trust  provisions  respecting  time  for,  186. 

of  assignment,  139. 

by  wife  of  assignor,  151. 

acknowledgment  of,  139. 

insolvent  imprisoned  on,  discharge  of,  91. 
See  "  Fourteen  Dat  Act." 
EXEMPTIONS  of  property  from  assignment  under  "  two-third  act," 
46. 

under  proceedings  to  compel  assignment,  80. 

under  proceedings  for  exoneration  from  arrest,  87. 

in  general  assignment,  153. 
EXONERATION  of  insolvent  from  arrest  and  imprisonment,  pro- 
ceedings for,  84. 

petition  of  debtor  for,  84. 

schedule  of  debtor,  85. 

affidavit  by  debtor,  85. 

notice  to  creditors,  86. 

hearing  on,  86. 

jury,  demand  for,  proceedings  on,  86. 

examination  of  debtor,  87. 

property  transferred  after  petition,  87. 

preference  bars  a  discharge,  87. 

assignment,  when  and  how  executed,  87. 

discharge,  when  granted,  88. 

when  defendant  is  to  be  released  from  custody,  89. 

debts  not  discharged,  89. 

discharge,  when  void,  90. 

review  of  proceedings  on,  72. 
EXPENSES  of  executing  the  trust,  136,  356. 
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FAMILY  of  debtor,  reservations  for  benefit  of,  182. 
FICTITIOUS  debts,  preference  of,  161. 

trust  for  payment  of,  215. 
FILING  and  recording  papers  under  assignment  act,  253. 
FINAL  accounting  by  assignee,  344. 
FOREIGN  and  domestic  assignments,  236. 

bankrupt  assignment,  237. 

voluntary  assignments,  238. 
of  real  estate,  239. 
of  personal  property,  240. 

which  contravene  the  law  of  the  situs,  242. 

of  choses  in  action,  247. 

of  ships  at  sea,  248. 

where  the  parties  are  all  subjects  of  the  State  where  the  as- 
signment was  made,  249. 
FORM  of  assignment,  131. 
Forms  in  proceedings  under  the  "  two-third  act" 

petition  for  discharge  from  debts,  413. 

affidavit  of  residence  of  insolvent,  414. 

affidavit  of  petitioning  creditor,  414. 

affidavit  of  petitioning  creditor  who  is  a  member  of  a  firm,415. 

schedule  of  creditors,  415. 

insolvent's  affidavit,  416. 

affidavit  of  names  and  residence  of  creditors,  417. 

order  tD  show  cause,  417. 

notice  to  creditors,  418. 
'  notice  to  be  published,  418. 

affidavit  of  service  of  notice,  419. 

affidavit  of  publication  of  notice,  419. 

demand  of  a  jury  and  specifications  of  objections,  420. 

order  thereon,  420. 

summons  for  jury,  421. 

order  for  assignment,  421. 

assignment,  422. 

assignee's  certificate,  423. 

clerk's  certificate  of  recording  assignment,  423. 

assignee's  oath  of  office,  424. 

discharge,  424. 

Forms  in  proceedings  on  exoneration  of  insolvent  from  imprisonment, 
petition  of  insolvent,  426. 
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schedule  and  inventory,  427. 
oath,  427. 

order  to  show  cause,  427. 
order  for  assignment,  428. 
assignment,  429. 
oath  of  assignee,  430. 
assignee's  certificate,  430. 
certificate  of  county  clerk,  431. 
discharge,  431. 

Forms  in,  proceedings  under  the  "fourteen  day  act." 

petition  for  discharge  from  imprisonment  on  execution,  434. 

schedule,  485. 

affidavit  to  be  indorsed  on  petition,  435.  ' 

notice  to  creditors,  436. 

order  to  bring  prisoner  before  the  court,  436. 

order  directing  an  assignment,  437. 

assignment,  437. 

certificate  of  assignee,  438. 

order  for  discharge  of  prisoner,  438. 

Forms  of  general  assignments,  and  proceedings  thereunder. 

assignment  by  individual  without  preferences,  439. 
another  form,  439. 

schedules,  441. 

co-partnership  assignment  without  preference,  443.  ' 

shorter  form,  443. 

assignment  with  preference,  449. 
another  form,  450. 

inventory  and  schedule,  451. 

affidavit  to  inventory  and  schedule,  452. 

assignee's  bond,  453. 

petition  to  file  provisional  bond,  454, 

order  on  the  same,  455. 

petition  of  assignee  for  examination  of  assignor  or  other 
person  to  enable  him  to  prepare  inventory  and  sched- 
ule, 456. 

order  for  examination  of  assignor  or  third  person,  457. 

petition  for  leave  to  advertise  for  claims,  457. 

order  authorizing  assignee  to  advertise  for  claims,  458. 
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form  of  advertisement,  459. 

petition  by  a  creditor  for  the  removal  of  assignee,  459. 

order  to  show  cause  for  the  removal  of  assignee,  460. 

order  for  removal  of  assignee,  461. 

petition  for  leave  to  compromise  a  debt  due  the  estate,  463. 

order  on  the  same,  463. 

petition  by  creditor  for  a  citation  for  a  final  accounting,  463  • 

petition  by  assignee  for  a  citation  for  a  final  accounting,  464. 

order  for  citation,  465. 

citation  for  accounting,  466. 

assignee's  account,  466. 

oath  to  account,  468. 

order  of  reference,  469. 

referee's  report  on  accounting,  470. 

final  decree,  472. 

composition  deed,  473. 

"  FOURTEEN  DAY  ACT,"  who  may  apply  for  discharge  under,  91 . 

notice,  how  served,  93. 

petition  by  debtor,  form  of,  94. 

account  by  debtor,  94. 

affidavit  by  petitioner,  96. 

proceedings  on  return  of  order,  97. 

"just  and  fair,"  proceedings  when,  97. 

adjournment  of  proceedings,  99. 

assignment  by  debtor,  100. 

proof  of  delivery  of  property  to  assignee,  100. 

security  for  the  delivery  of  property,  100. 

discharge  of  debtor,  100. 
form  of,  1 00. 

debtor  still  liable  for  debt,  101. 

when  liable  to  re-arrest,  101. 

assignees,  their  rights  and  duties,  101. 

debtor  may  be  required  to  apply  for  discharge,  102. 

effect  of  omission  to  apply,  102. 

review  of  proceedings  on,  73. 
FRAUD,  in  selecting  an  assignee,  128. 

in  providing  for  future  liabilities,  184. 

in  giving  preferences  in  general  assignment,  161. 

in  giving  preferences  by  secret  agreement,  161. 
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in  stipulations  for  a  release,  176. 

in  reserving  a  benefit  to  the  debtor,  182. 

in  stipulating  for  continuance  of  assignor's  business,  183. 

on  the  face  of  assignment,  170. 

in  law  and  in  fact,  172. 

indicia  of,  176. 

in  preferring  creditors  who  have  executed  releases,  177. 

in  giving  preferences  conditional  on  other  acts,  179. 

in  creating  trusts  for  the  assignor,  180. 

in  reservations  of  property,  181. 

in  securing  contingent  liabilities,  186. 

by  provisions  tending  to  delay,  186, 199. 

in  directions  as  to  time  of  sale,  187. 

as  to  the  mode  of  sale,  188. 

as  to  sales  on  credit,  189. 
in  reserving  power  to  declare  further  preferences,  192.1 
by  provisions  for  compounding  with  creditors,  193. 

for  compounding  debts  due  assignor,  194. 

for  payment  of  taxes,  insurance  and  rent,  194. 

for  employing  agents,  attorneys,  etc.,  195. 

exempting  assignee  from  liabilities,  195. 

for  defending  suits  and  paying  costs,  197. 

for  leasing  or  renting  the  assigned  property,  197. 
from  extrinsic  circumstances,  199. 
incidental  delay,  199. 
intent  to  effect  a  settlement,  200. 
intent  to  defeat  execution,  201. 
on  the  part  of  the  assignee,  202. 
solvency  of  the  assignor,  when  evidence  of,  202. 
must  be,  at  the  time  of  making  the  assignment,  203. 
from  contemporaneous  acts,  205. 
from  subsequent  act  of  the  assignor,  207. 

acts  of  the  assignee,  209. 
evidence  of,  210. 

in  retaining  possession  of  property,  211. 
in  providing  for  fictitious  and  fraudulent  debts,  215. 
FRAUDULENT  and  void  assignment,  170,  199,  220. 
See  Fraud;  Intent. 
void  in  part  and  good  in  part,  173. 
good  as  between  the  parties,  176. 
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when  voidable  in  bankruptcy,  216. 

good  as  to  creditors  who  assent,  220. 

as  to  creditors  who  are  not  injured,  222. 

proceedings  by  creditors  to  avoid,  224. 

relief  against,  228. 

under  the  non-imprisonment  act,  219. 

preferences,  1  CI,  179,  192. 
FUTURE  liabilities,  184. 

GENERAL  ASSIGNMENTS,  what,  106,  143. 

HOW  to  make  an  assignment,  130. 
the  assignee  takes,  270. 
assignments  are  construed,  17 1 . 
far  assignment  may  be  avoided,  228. 

ILLEGAL  preferences,  163. 
IMPLIED  power  to  sell  on  credit,  190. 

trusts  in  assignment,  136,  306. 
INCOMPETENCY  of  assignee,  331. 
INDICIA  or  badges  of  fraud,  176. 
INDORSERS  may  be  secured  by  assignment,  186. 

preferred  by  assignment,  159. 
INFANTS,  assignments  by,  114. 

IMPRISONED  DEBTOR,  proceedings  for  discharge  from  imprison- 
ment on  execution,  91. 

See  Fourteen  Dats  Act. 
INSOLVENCY  on  the  part  of  an  assignor,  202. 

defined,  1. 

distinguished  from  bankruptcy,  3. 

right  of  the  State  to  legislate  in  reference  to,  8. 

on  the  part  of  assignee,  129. 

when  ground  for  removal,  331. 

on  the  part  of  an  assignor,  202. 
INSOLVENT  assignee,  129. 

proceedings  in  case  of  insolvency,  331. 

laws,  3. 

English  legislation,  4. 

legislation  in  State  of  New  York,  6. 

impairing  the  obligation  of  the  contract,  10. 
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INSURANCE,  power  to  assignee  to  effect,  194,  280. 
INTENT  to  hinder  and  delay  creditors,  171,  199. 

to  defeat  execution  and  prevent  sacrifice  of  property,  201. 

to  obtain  time  to  effect  a  settlement,  200. 

evidence  of,  210. 

on  the  part  bf  the  assignor,  203. 

on  the  part  of  the  assignee,  202. 
INTEREST  on  claims  of  creditors,  377. 

assignee,  when  chargeable  with,  322. 
INTERESTS  in  wife's  property  when  it  passes  by  assignment,  151. 

of  devisees  pass  by  assignment,  152. 
INVENTORY  of  insolvent  under  "  two-third  act,"  25. 

in  proceedings  to  compel  assignment,  79. 

in  proceedings  for  exoneration  from  arrest,  85. 

under  the  "  fourteen  day  act,"  94. 

under  the  general  assignment  act,  255. 

under  previous  statutes,  256. 

effect  of  failure  to  file,  257. 

is  part  of  the  assignment,  258. 

verification  of,  259. 

preparation  of,  by  assignee,  260. 

amendment  of,  260. 


JUDGMENT,  discharge  of,  55. 

discharge,  how  available  after,  61. 


LANDS,  conveyance  of,  by  assignment,  151. 
LAPSE  of  time,  when  trust  closed  by,  348,  380. 
LEASE  or  mortgage,  power  of  assignee  to,  197. 
LEASEHOLD  interests,  when  they  pass,  152,  282. 

premises,  assignee  taking  possession  of,  282. 
LEX  FORI  governs  remedy,  240. 
LEX  LOCI  of  assignment,  236. 

the  general  rule,  238. 

as  to  real  property,  239. 

as  to  choses  in  action,  247. 

rule  of  comity,  236. 
LIABILITY  of  assignees  for  breach  of  trust,  317. 
for  services,  319. 
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for  rent,  319. 
for  interest,  322. 
of  assignees,  316. 
stipulations  respecting,  195. 
extent  of,  316. 
in  cases  of  negligence,  318. 

of  assignee's  mistake,  318. 
how  avoided  by  application  to  the  court,  274. 
of  co-assignees,  224. 
of  sureties  on  assignee's  bond,  264. 
LIENS,  assignee  takes  subject  to,  270. 

LIMITATIONS,  statute  of,  payment  of  dividends  does  not  take  debt 
out  of,  378. 
on  application  to  trust,  348. 
LIMITED  partnership,  assignment  by,  125. 
cannot  give  preferences,  125. 

MISCONDUCT  of  assignee,  proceeding  in  case  of,  329. 
MISTAKE,  liability  of  assignee  for,  318. 
MONEY  in  bank  passes  by  assignee,  150. 
MORTGAGE,  power  to  assignee  to,  197,  306. 

power  to  pay  off,  280. 

power  to  pay  interest,  280. 

distinguished  from  assignment,  106. 

NEW  PROMISE  after  discharge  under  the  "  two-third  act,"  70. 

after  discharge  by  composition,  409. 
NON-DELIVERY  of  possession  of  assigned  property,  211,  279. 

when  only  presumptive  evidence  of  fraud,  213. 
NOTICE  to  creditors  under  two-third  act,  34. 

jurisdictional,  35. 

personal  or  by  mail,  35. 

publication  of,  36. 

proof  of,  37. 
in  proceeding  to  compel  assignment,  77. 

for  exoneration  from  arrest,  86. 

under  "  fourteen-day  act,"  91,  93. 
NULLITY,  treating  assignments  as,  223. 
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OATH  of  assignee  of  insolvent  debtors,  71,  2G6. 

OBLIGATION  of  the  contract,  when  State  insolvent  laws  impair,  10. 

OPERATION  of  assignment,  110. 

ORDER  of  payment  by  assignee,  S39,  372. 

PARTIAL  assignment,  what,  143. 

not  within  priority  acts  of  Congress,  377. 

with  preferences,  144,  160. 
PARTNERS,  appropriation  of  assets  in  assignments  by,  162. 

provision  for  payment  of  individual  debts,  164. 
of  partnership  debts,  166. 

of  individual  and  partnership  debts,  from  joint  fund, 
168. 

assignments  by,  120. 

power  of  each  of  several,  to  assign  his  interest,  123. 

surviving,  124. 

preferences  by,  124. 

after  dissolution,  124,  169. 
PARTNERSHIP,  limited,  cannot  give  preferences,  125. 
assignments  by,  125. 

appropriation  of  assets  in  assignments,  163. 

preference  of  individual  creditors  in  assignments,  164. 

preference  of  firm  creditors  in  assignments,  166, 
PAYMENT,  preference  by,  156. 

by  assignee,  order  of,  372. 
PERSONAL  statute  of  uses,  171. 
POSSESSION  of  property  assigned,  delivery  of,  211. 

want  of,  when  evidence  of  fraud,  212. 

taking,  by  the  assignee,  278. 

actual  and  continued  change  of,  279. 

how  far  assignor  may  act  as  agent,  285. 

how  taken  when  property  is  not  in  assignee's  hands,  280. 

of  leasehold  premises,  282. 
POWER  of  partners  to  assign,  120. 

of  attorney  not  an  assignment,  106. 

to  sell  on  credit  when  it  vitiates  an  assignment,  189. 

implied  power,  190. 

of  revocation  void,  234. 
POWERS  to  assignee,  special  in.  assignments,  186. 

to  lease  or  mortgage,  197. 
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POWERS— co«  tinned. 

to  effect  insurance,  194. 

to  appoint  agents,  195. 

to  declare  future  preferences,  192. 

to  compound  with  ofeditors,  193. 

to  defend  suits,  197. 

to  assignee  to  sell  at  public  or  private  sale,  1 89. 

to  sell  for  cash  or  upon  credit,  188. 

to  change  order  of  preferences,  void,  161. 

to  name  successor  of  assignee,  void,  128. 

of  assignee  under  assignment,  270. 

of  sale,  306. 
PREFERENCE  of  creditors,  right  of,  155. 

by  payment,  155. 

in  general  assignments,  1 56. 

restrictions  on  the  right  to  prefer,  162. 

regarded  with  disfavor,  157. 

statutes  against,  162. 

by  partners  to  creditors  of  individual  partners,  1 64. 

by  individual  partners  to  creditors  of  firm,  16G. 

subjects  of,  159. 

assignment  giving,  must  be  absolute,  160. 

upon  conditions,  179. 

must  be  declared  in  the  assignment  itself,  1^0. 

secret,  161 

by  corporations,  restrictions  on,  119,  162. 

debar  the  debtor  from  discharge  under  the  "  two-third  act,"43. 

debar  discharge  in  proceedings  for  exoneration  from  arrest, 
87. 
PREMIUM  for  discovering  secreted  property  of  insolvent  debtor,  288. 
PRESUMPTION  of  assent  of  creditors  to  assignment,  108,  115. 
PRIORITY  of  United  States,  375. 
PROCEEDINGS  of  insolvent  debtors  to  obtain  discharge  from  their 

debts.     See  Two-Third  Act. 
PROOF  of  debts  under  assignment,  341,  342,  372. 
PROPERTY,  assigned  amount  of,  143. 

description  of,  133. 

delivery  of  possession,  211. 

when  all  the  debtor's,  must  be  assigned,  144. 

what  may  be  assigned,  146. 

in  transit,  150. 
S3 
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TUOPERTY— continued. 

what  passes  under  general  terms,  147. 
taking  possession  of,  by  assignee,  278. 
custody  of,  280. 
care  of,  intangible,  280. 
assignee  right  to  reject,  282. 
fraudulently  obtained  by  assignor,  283. 
transferred  by  assignor,  147,  284. 
by  previous  assignment,  149. 
held  in  trust,  149. 
PURCHASER,  title  of,  from  assignee,  230. 

QUALIFICATIONS  of  assignees,  128. 

REAL  estate  of  partneis,  how  assigned,  123. 

subject  of  assignment,  151. 

how  described  in  assignment,  134. 

does  not  pass  by  foreign  assignment,  239. 

conveyance  of,  by  assignee,  314. 
RE-ASSIGNMENT  to  assignor  by  assignee,  233. 
RECITAL  of  assignment,  132. 
RECORD  of  assignment,  141. 
REFERENCE  to  schedule,  135;  137.     ' 

order  of,  on  accounting,  349. 

notice  of  hearing  on,  349. 

notice  to  creditors  to  present  claims,  350. 

proceeding  on,  351. 
RELATIONSHIP  between  assignor  and  assignee,  128. 
RELEASE,  stipulation  for  in  assignments,  176. 

assignments  preferring  creditors  -who  have  released,  177. 
REMOVAL  of  assignee  for  misconduct,  329. 

» appointment  of  receiver  on,  331. 

under  general  assignment  act,  331. 

practice  on,  332. 

of  trustees  of  insolvent  debtor,  334. 

of  assignee,  326. 
RENT  of  premises,  liability  of  assignee  for,  319. 
RESERVATIONS  in  assignments  for  the  benefit  of  the  assignor,  182. 

or  exceptions  of  property,  181. 

of  surplus  to  assignor,  183. 
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RESIGNATION  of  assignee,  proceedings  in  case  of,  328. 

RESTRICTIONS  on  the  right  to  prefer,  162. 

RESULTING  trusts  for  debtor,  183. 

RETENTION  of  possession  only  evidence  of  fraud,  213. 

REVOCATION  of  assignments,  234. 

RIGHT  to  assign  property,  109. 

to  prefer  creditors,  156. 

restriction  on,  162. 

of  corporation  to  assign,  116. 

restrictions  on,  117. 

to  prefer  creditors,  restrictions  on,  119. 
RIGHTS  of  assignee,  270. 

how  the  assignee  takes,  271. 

SALE  of  assigned  property  by  assignee,  306. 

power  of,  136,  306. 

duties  in,  regard  to,  306. 

time  of,  307. 

provision  for,  on  assignment,  187. 

mode  of,  308. 

terms  of,  308. 

at  retail,  308. 

on  credit,  189,  308. 

at  auction,  310. 

notice  of,  311. 

disability  of  assignee  to  purchase  at,  311. 

how  removed,  313. 

conveyance  by  assignee,  314. 

title  of  pm'chaser,  230. 

of  uncollectable  claims,  313. 

in  contravention  of  the  trust,  314. 
SCHEDULE  of  property  in  reference  to  in  assignment,  135. 

qualifies  general  description,  135. 

of  debts  to  be  paid,  137. 

See  Inventory. 
SECRET  preferences,  161. 
SECURED  creditors,  payment  of,  373. 

debts  may  be  provided  for  by  assignment,  160. 
SET-OFF,  assignee  takes  subject  to,  295. 

in  case  of  assignee  of  insolvent  debtor  under  Revised  Stat- 
utes, 303. 
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SETTING  aside  assignment  as  fraudulent  or  void,  220. 
SEVERAL  instruments,  assignments  by,  131. 
STATE,  debts  due,  not  discharged,  58. 
STATUTE,  of  personal  uses,  171,  181. 
STATUTES,  of  fraudulent  conveyances,  170. 
STIPULATIONS,  in  assignments  for  release  of  debtor,  176. 

for  use  of  property,  182. 

for  continuance  of  assignor's  business,  183. 

for  benefit  of  assignees,  195. 

limiting  assignee's  responsibility,  195. 
SURETIES,  may  be  secured  by  assignment,  186. 

may  be  preferred,  159. 

liability  of,  on  assignee's  bond,  264. 
SURPLUS,  reservations  of,  to  assignor,  183. 

surviving  partner's  right  to  assign,  124. 

survivorship  among  assignees,  126. 
SYMBOLICAL  delivery  of  property  assigned,  215. 

TAKING  possession  of  property  assigned,  211. 
TIME  for  executing  trust,  provisions  respecting,  186. 
TITLE  of  purchaser  at  assignee  sale,  230. 
TORTS,  rights  of  action  for,  when  assignable,  146. 
TRANSFER,  clause  of,  in  assignments,  133. 
TRUST,  close  of,  by  assignee,  381. 

■when  deemed  closed  by  lapse  of  time,  348,  381. 

when  determined  by  acts  of  parties,  382. 
TRUSTS,  declai'ation  of,  135. 

for  assignor,  void,  180. 

to  convert  the  assigned  property  into  money,  136. 

to  pay  expenses,  136. 

to  retain  compensation,  137, 

to  pay  debts,  137. 
TRUSTEES  of  insolvent  debtors  under  Revised  Statutes,  powers 
and  authorities  of,  266. 

oath  by,  266. 

when  vested  with  the  estate  of  the  debtor,  267. 

power  to  sue,  267. 

set-off  against,  268,  303. 

to  sell  at  auction  on  notice,  268,  269. 

to  allow  credits  on  sale  of  real  property,  263. 

to  execute  conveyances,  269. 
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TRXJSTE'ES— continued. 

to  redeem  property  from  incumbrances,  269. 

to  settle  account  between  debtor  and  his  creditors,  269. 

to  examine  parties  in  reference  to  accounts,  269. 

to  compound  debts  due  the  estate,  269. 

joint,  who  must  act,  277. 
survivor  of,  277. 

may  examine  debtor  and  other  persons,  286. 
proceedings  for  such  examination,  286. 

references  by,  on  disputed  claims,  300. 

penalty  for  concealing  property  from,  315. 

removal  of,  334. 

renunciation  of,  336. 

on  removal  from  State,  334. 
"  TWO-THIRD  ACT,"  authority  of  officer  under,strictly  eonstrued,13. 

who  may  be  discharged,  14. 

the  petition,  15. 

requisite  number  of  creditors,  15. 

foreign  petitioners,  15. 

form  of  petition,  16. 

executors  and  administrators  may  petition,  17. 

copartnership  creditors,  how  to  join  in  petition,  17. 

trustee  receivers  and  assignees  may  petition,  17. 

corporations  as  petitioning  creditors,  18. 

non-resident  creditors,  18. 

creditors  holding  assigned  claims,  how  to  join  in  the  peti- 
tion, 19. 

secured  creditors,  how  to  join  in  petition,  20. 

execution  creditors,  how  to  join  in  petition,  22. 

affidavits  of  petitioning  creditors,  22. 

schedule  by  insolvent,  24. 

penalty  for  false  swearing,  27. 

officers  to  whom  applications  are  to  be  made,  27. 

residence  of  officer,  28. 

collusive  discharge,  void,  28. 

when  officer  is  incapable  of  acting,  29. 

facts  that  must  be  shown  to  confer  jurisdiction,  30. 

insolvent's  affidavit,  30. 

proof  of  residence,  31. 

order  to  show  cause,  33. 

time  and  place  of  showing  cause,  33. 
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"TWO-THIRD  ACT"— continued. 

notice  of  order  to  be  published,  when,  34. 

time  of  publication,  34. 

mode  of  publication,  36. 

to  be  served  personally"  or  bj  mail,  35. 
the  hearing  and  proceeding  thereon,  36. 
preliminary  proofs,  37. 
opposing  creditors,  38. 
grounds  of  opposition,  39. 
adjournments,  39. 

witnesses,  how  compel  to  appear,  39. 
jury,  demand  of,  and  proceeding  thereon,  40. 

finding  of,  conclusive,  46. 
examination  of  non-resident  wife  of  debtor,  42. 

of  insolvent,  42. 
payments  or  transfers  made  after  filing  petition,  43. 
preferences  debar  the  debtor  from  discharge,  43. 
assignment  of  debtor's  property  under,  46. 

to  whom  made,  47. 

effect  of,  47. 
discharge  of  debtor,  when  to  be  granted,  48. 

proceedings  when  assignee  refuses  to  sign  certificate,  48. 

form  of,  50. 

when  it  takes  effect,  51. 
what  debts  may  be  discharged,  51. 

of  sureties,  54. 

of  bail,  54. 

of  joint  debtors,  55, 

of  judgments,  55. 

of  liabilities  of  maker  or  indorser  of  note,  57. 
debts  due  United  States,  58. 

State  of  New  York,  58. 
how  pleaded,  58. 
when  a  bar,  59. 
when  it  must  be  pleaded,  59. 
manner  of  pleading,  60. 
how  available  after  judgment,  61. 
impeaching  in  an  action,  61. 

on  motion,  62. 
of  debts  due  non-resident  creditors,  62. 
exonerates  from  arrest  or  imprisonment,  66. 
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"  TWO-THIRD  ACT  "—continued. 

filing  and  recording  papers,  68. 

plaintiff  may  discontinue  without  costs  when  the  defendant 

discharge,  69. 
new  promise  after  discharge,  70. 

when  void,  70. 
amendment  of  proceedings,  72. 
review  of  proceedings,  72. 

UNITED  STATES,  priority  of,  375. 

USURIOUS  CLAIMS,  assignments  for  payment  of,  216. 

VALID,  assignments  in  part,  173. 
VOID  in  part  and  valid  in  part,  173. 
assent  of  creditors,  115. 

WHAT  may  be  assigned,  146. 

passes  by  an  assignment,  147. 

under  general  terms,  147. 
WHO  may  make  an  assignment,  114.  ' 

WIFE'S  dower  and  separate  property,  151. 
WRITING,  when  necessary  to  an  assignment,  130. 


